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PREFACE 


I have long thought that a hook on the Jurisdiction of Civil 
Couits in India may bo ot considerable help to piactitioneis 
Theie is, as fai as I am awaie, no hook m which tho 
jurisdiction — ouginal, appellate, and levisional — ol tho soveial 
Couits, and the caseB in which such juiisdiclion can lie 
exeicised, aio to be lound. 

I have endeavoiued to make the hst as complete as 
possible, and in addition to the junsdiction given to the High 
Couits, the Couits m the seveial Piovmces, and the gcneiul 
jurisdiction ol Civil Covuts, I have dealt with the Acts which 
give special powom to the Couits, and also with special 
tubunals 
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CONSTITUTION AND JURISDICTION 
OF CIVIL COURTS IN BRITISH INDIA. 


PART ]. 

PRNLIMINAM. 


OH AFTER 1, 

CONSTITUTION ANU JUlUHUrmoN OF (jlVIL Oomirs, 

Tjib expiession “Constitution ” in this book includes the ‘•Onstitatmn/- 
number of judges required for the several Courts of Civil 
Justice, their designations, their qualifications, and a statement 
of the authorities having power to appoint, suspend, or dismiss 
them. 

The expression “jurisdiction,” which is of varied significa- of 
cation, is in this book treated as meaning the extent of the “huMiction.” 
authority which has beon entrusted to the several Courts in 
British India to administer justice, either as Courts of original 
jurisdiction or as Courts of appeal. It does not include the 
machinery and procedure available for that purpose. 

“ Jurisdiction ’’ may bo defined to ho the power of a Court to hear and 
determine a oause, to adjudicate or exorcise any judicial power in relation 
to it. 1 * ^ It means the authority or power to act in a matter, and not 
authority or power to do an act in a particular iru inner or form. 3 

Such jurisdiction is subject to limitations having regard to 
tho subject-matter, nature, and value of the suit or other 
proceeding, the place where the cause of action arose, the 


1 Sujchlal v. Tarachand (1905), 33 
Calc., 68, at p. 71 ; 9 0. W. JST., 1046, 
at p* 1048 j Briday Nath Boy v, Bam 

Chandra Baim Sarnia (1920), 48 

X* CUJ* 


Calc,, 138, at pp. 146, 147. 

* T&ymi v. Bam Lai (1890), 12 AIL, 
115, at p, 123, 



ACTS OF IjEOiRLATOIliS. 


Authority o£ 
Courts derived 
from Parlia- 
ment* 


High Courts* 


Subordinate 

Courts, 


Delegation of 
Judicial Act. 


Jurisdiction 
only over 
persons 

brought before 
Court. 

lowers of 
Indian Legisla- 
tures. 
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[CHAP. 1- 


place ol residence of the defendant and the place where he 
resides or carries on business . 1 

In British India there is no Court of Justice, as there is no 
legislative or executive authority, which does not directly, or 
indiroctly, owe its establishment and powers to Acts of 
Pity] Lament. 

The High Courts owe their constitution and jurisdiction to 
such Acts, and to Letters-Latent issued by the Crown in 
pursuance oE authority given thereby. They also in some 
cases exorcise authority given to them by Acts of Parliament 
and by enactments of the iLidian and Provincial legislatures. 

Tho other Courts of Justice in British India owe their 
establishment and jurisdiction to enactments of tho Indian 
Legislature made in pursuance of powers given by Parliament. 

Except by authority which has been committed to it by the 
Legislature a Court is not competent to try a case or to 
perform any other judicial act . 3 

A Court cannot, unless expressly authorised so to do, 
delegate to an officer, lo a commissioner, or to any other person 
authority to perform a judicial act . 3 

The jurisdiction of a Court depends not merely upon the 
nature or subject-matter of the suit, but also in the case of 
most subordinate Courts upon the pecuniary value of the suit 
and in the case of all Courts upon the territorial limits of 
their jurisdiction . 4 

Courts of Justice have only power to deal with persons brought before 
them by regular process of law.'' 

Except that it cannot abolish a High Court without tho 
approval of the Secretary of State for India in Council , 6 the 
Indian Legislature can abolish existing Courts t or amend their 
constitution and jurisdiction, and can create new Courts . 7 


1 As to the moaning of the ax 
prossion “ jurisdiction ” in s. 115 of 
tho Civil Procedure Code (Act V of 
1908), wopost, pp. 360, 363. 

3 Jannai Hussain (Sheikh) v. 
Oulam Kutubnddm Ahmad {Sheikh) 
(1020), 5 Pat. L. J., 588 ; 1 1920Pat.J, 
27 4, at p. 275. 

3 Sawn Mai v, Ilannaq Mai- 
Cfiuni Lai (1922), 3 Lahore, 209. Boe 
post , p. 67. 

* Jarmat Hussain (Sheikh) v. 
Qulam Kulubuddin Ahmad (Sheikh) 


(1920), Pat. L. J„ 588; -jl920 Pat.J, 
274, afe 275. 

5 Ramnidhy Koondoo v. Ojoocl - 
hyaiam ( llajah ) (3873), 13 J3. L. B. f 
App 37. Soe Collector of llooghly v. 
Tm ah Hath Mnhhopadhya (1871), 
7 B. L. B., 449; 1G W. B. C, E., 63. 
e 5, 6 Geo. Y. c. 61, s. 65 (3). 

7 Van meshwar Ahir v. Emperor 
(1918), 3 Pa L lu J., 587 ; [1918 Pat.], 
97; Sheonandan Prasad Singh v. 
King-Emperor, 3 Pat. L, J., 581; 
[1919 Pat.], 1, See Queen v. JBurah 
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II E GUIi ATI ON S . 


The Indian Legislature cannot, unless expressly so authorised by Act 
of Parliament, make any law repealing or affecting any Act of Parliament 
passed after the year 1860, and extending to British India 1 

A distinct unequivocal enactment is required for the purpose of add- 
ing to, or taking away, the jurisdiction of a Court. 2 

A local legislature of a Province lias similar powers 8 but 
it cannot without the previous sanction of the Governor- 
General repeal or alter as to that Province any law made by 
any authority in British India other than such local legislature, 
and cannot make any law affecting any Act of Parliament . 4 
It has authority to make laws regulating rights and obligations 
in its Province, but they cannot affect the jurisdiction of a 
High Court in dealing with those rights and obligations . 5 

An Indian Legislature cannot take away a remedy against the 
Secretary of State, which a party would have liad, if the Government of 
India Act, 1858,° had not been passed. 7 

The Governor-General can make Regulations for tho 
establishment of Courts of Justice in certain places . 8 

No authority other than the above can establish, or give 
jurisdiction to, or take jurisdiction from, any Court of Justice 
in British India . 9 

Certain Regulations were enacted by the Governments of Bengal, 

Bombay and Madras previously to the 3, 4 Wm, IV. c. 85. 

The Governor-General in Council may by notification, Alteration of 
declare, appoint, or alter the boundaries of any of ihcp^^g® of 
Provinces into which British India is for the time being 
divided, and distribute the territories of British India among 


P? emshanlcar ItagJmnathji v. Govern- 
ment of Bombay (1871), 8 Bom. H, C. 
A. C„ 195. 

6 21, 22 Viet. c. 106. 

9 5, C Goo. V. c. 61, s. 32 (2), 
Secretary of State v. Moment (1912), 
40 1, A., 48 ; 40 Gale., 891 ; 17 0. W. N., 
369 : 16 Bom. L. R., 27, as explained 
in Secretary of State v. Jmoahir Lai 
(1915), 87 AH., 388, and Damodar v. 
Secretary of State (3921), 45 Bom., 
1161; 23 Bom. Iu R.,492. 

8 See 5, 6 Goo. V. o. 61, g. 71 ; 33, 
84 Viet. e. 3, s. 1. 

fl See Abdullabhai v, Executive 
Committee , Aden (1916), 40 Bom., 
446; 18 Bom. L, B,, 296. 


(1878), 5 J. A., 178; 4 Calc., 172; 
Letters-Patent, yost, pp. 69, 70, 76, 
83, 88, 94; 5, 6 Goo. V. c. 61, s. 65 ; 
9, 10 Geo. V. c. 101, Sch. II, part 2. 
i 5, 6 Geo. V. c. 61, s. 65. 

3 Abdullabhai v. Executive Com- 
mittee t Aden (1916), 40 Bom., 446, at 
p. 459; 18 Bom. L. R., 296, at p. 307; 
Sashi Bhusan Hazra v. Eshabar Ali 
(Sheikh) (1915), 19 0. W. 3ST., 636. 

3 Cf. Premshankar Baghimathji v. 
Government of Bombay (1871), 8 Bom. 
H. 0. A. C„ 195. 

^ 9, 10 Geo. V. c. 101, s. 10 (4). 
Of. Mahadevi Govmd v. Sonu (1872), 
9 Bom. H. 0., 249, at p. 251. 

8 Of. Collector of Thana v. Bhaskar 
Mahadev Sheth (1864), 8 Bom., 264 ; 
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the several Provinces thereof in such manner as may seem 
expedient, subject to these qualifications, namely — 

(1) An entire district may not be transferred from one 

Province to another without the previous sanction 
of the Crown ; and 

(2) Any notification under this section may be disallowod 

by the Secretary of State in Council. 1 * 


Effect of The effect of such notification is to determine the local jurisdiction of 

notification. Courts of Justice in the territory so transferred. 3 Tt does not affect the 
law for the time being in such territory.' 5 * 


Appointment 
of Judges, 


Power to 
appoint acting 
Judges. 


Their powers 
and duties. 


Supreme 

Courts* 


The power to appoint judges of the several Courts is to he 
found in the respective enactments creating those Courts. 
This power rests with the Crown in the case of the High 
Courts and with the Governor-General in Council or the 
Local Government, as the case may bo, in the case of most 
other Courts. 

In every case in which the Governor-General of India in 
Council or the Local Government, as the case may be, lias 
power under any Act or Regulation to appoint a Judge of any 
Court in British India, such power includes the power to 
appoint any person capable of being appointed a permanent 
Judge of Ihe same Court for such time as the Governor- 
Genoral or the Local Government, as the case may be, shall 
direct. 

Every person so appointed to act temporarily has the 
powers and performs ihe duties which he would have had 
and been liable to perform in case he had been duly appointed 
as permanent Judge of the same Court. 4 

As to the appointment of acting Judges of High Courts, 
see post, j>. 22, 

In each Province in British India there is a supremo 
Court, which is iho highest Civil and Criminal Court of appeal 
and revision in that Province. 

In the Provinces of Bengal, Madras, Bombay, 5 that part of 
the United Provinces which used to be called the North-west 
Provinces,® Bihar and Orissa, 7 the Punjab, 8 and Burma 9 the 


1 S, 6 Goo. V. o. 61, a. 60 ; 28, 29 

Viet. o. 17, s. 4, 

8 Keslw Prasad Singh (Maharaja) 

v. Nirrml Kumar (1920), 0 Pat. L. J., 

461* 

a 5, 6 Geo, V, c. 61, s* 61. 


4 Act XVI of 1867, s. 1. 

5 Post, chap. iii. 

6 Post, ohap. iv. 

9 Post , chap. v. 

8 Post, chap, vi, 
i ^Post f ohap. vii. 
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COURTS IN PROVINCES. 


n 


supreme Court is designated a High Court, and bas been 
constituted by Letters-Patent. 

In Ajmere 1 the Chief Commissioner is the highest Court 
of Civil appeal, but certain references have to be made to the 
High Court of Allahabad, 2 * and in certain cases there is an 
appeal to that Court. 2 

In British Baluchistan, 4 * the Central Provinces, 6 Coorg, 6 
Oudh, 7 the North-West Frontier Provinces, 8 and Sind (except 
Karachi) 9 the Court of the Judicial Commissioner is the 
highest Court of appeal and revision. 

In the several Provinces there are subordinate Courts of Suboidinatc 
vary in g jurisdiction, and there are certain Courts constituted C ' ,0 " ltfl- 
for special purposes such as those constituted under the Land 
Acquisition Act, 10 under the Indian Forest Act, 11 and under the 
Calcutta 12 and Bombay 13 Improvement Acts. 

There are also Small Cause Courts throughout the whole 
of British India. 14 

There are various enactments giving special jurisdiction to Special 
certain Courts, such as the Indian Divorce Act, 15 the Insolvency Juri8dlct,Ion * * 
Acts, 16 the Copyright Act, 17 and the Probate and Administration 
Act. 18 

There are also powers given to the Revenue authorities to Kent Suits, 
determine certain suits between landlord and tenant. 19 

Members of the Indian Civil Service are alone eligible for Eeaerwii 
the following (amongst other) appointments : Members of the 0ffice "' 

Board of Revenue in the presidencies of Bengal and Madras, 
the United Provinces of Agra and Oudh, and the Province of 
Bihar and Orissa. In the Provinces which were known in 
18G1 as Regulation provinces they are alone eligible for the 
offices of District Judges, additional District Judges, Commis- 
sioners of Revenue, Collectors of Revenue or chief Revenue 
Officers of districts. 20 

A Coui’t of original jurisdiction or of appeal 21 must decide a Coilrt ei<ie 


1 Post, chap. is. 

2 Beg. 1 of 1877, ss. 21, 28. 

2 Ibid. s. 17. 

* Bog. IX of 1896, ss. 7 (1), 8, post, 

p. 1C7. 

* 0. P. Act I of 1917, s. 3, post, 

p. 388. 

8 Bog. I of 3901, s. 7 (1). 

■> Act XH1 of 1879, ss. 10, 18. 

« Beg. VII of 1903, s. 42. 

9 Bom. Aot I of 1906, 

* 9 Act I of 1894. 


22 Aot VII of 1878. 

22 Bon. Act V of 1911. 

28 Bom. Aot TV of 1898. 

11 Post, chaps, xxiv, xsv, xxvl. 

15 Aot IV of 1869. 

28 Acts III of 3909 and V of 1920. 
>■> Aot IU of 1914. 

28 Aot V of 3881. 

18 Post, chap. Ivii. 

88 5, 6 Goo. V. o. 01 , soiled. 8. 

22 Soo Maha Prasad v. liamani 
Motion Singh (1914), 41 1. A., 197, at 
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question of 
jurisdiction. 


(Question of jurisdiction, although it be not specifically raised , 1 
provided it be possiblo for it to do so on the materials placed 
before it. 


In Malta Prasad v. Bamani Mohan Singh (1914), 41 I. A., 197 ; 42 
Calc., 116 ; 18 0. W. N., 994 ; 16 Bom. L. It., 824, the Judicial Committee 
entertained a question of jurisdiction which was not specifically raised in 
the appeal. 


Time for 
objection. 


Second appeal. 


Effect of want 
of jurisdiction. 


Except that an objection as to the place of suing must be 
taken at the earliest opportunity , 2 and that an objection under 
the Suits Valuation Act 3 must be taken in the Court of First 
Instance at or before the hearing or in an appeal in the 
memorandum of appeal or the Court is satisfied that the error 
affected the merits , 4 an objection to jurisdiction can be taken 
at any stage of the proceedings , 5 if such objection goes to the 
root of the validity of the proceedings. 

It can be raised for the first time on appeal provided that 
it can he decided on the record as it stands and involves no 
inquiry into any question of fact . 6 

Where a question of jurisdiction is one of fact, it cannot be 
questioned in second appeal . 7 

An erroneous order by a Court having jurisdiction can be set 
aside only on review, appeal, or revision , 8 but a judgment 
given, or an order made, without jurisdiction is of no effect . 9 
No proceeding to have it set aside is necessary . 10 


pp. 204, 205 ; 42 Oslo., 110, at p. 130 ; 
18 0. W. N., 994, at p 1003 ; 10 Bom. 
L. B., 824, at p. 834. 

1 Asa j Ham Kalu Bam v. Bam 
Kanahyia Bam (Bakhtin) (1939), 1 
Lahore, 203. 

2 Act V of 1908, s. 21. Sqo Goma~ 
tham Alamclu v. Komandur Krish- 
namacharln (1903), 27 Mad., 118. 

2 Act VII of 1887, s. II. 

* Post , p. 16. 

c See Meenakshi Naidoo v. Snbra- 
maniya Sastri (3 887), 14 1. A., ICO ; 11 
Mad., 26 ; Knshnan Chetti v. Mnthn 
Palandi (1898), 22 Mad., 172 ; Kuma- 
rasamiBeddiar v, Subbar ay a Beddmr 
(1899), 23 Mad., 314 ; Bachappa 
Subrao v. Shidappa VenlMrao (1918), 
46 I. A., 24 ; 43 Bom., 607 ; 21 Bom. 
L. B., 489. See, howovor, Naro Bari 
v. Anpumabai (1874), U Bom., 160. 

6 Daulatm v. Mar Gobind (1920), 
43 All., 18. 

* See Baj Mamin v. Bowslmn Mull 


(1874), 22 W. Ti. 0. B., 12 4. 

8 Chatterput Singh v. Sadasoo/c 
Kota ry (1917), 21 0. W. N., 1052. 

8 J adu Nath Manna v. Prank 1 ) ishna 
Das (1917), 45 Calc,, 769 ; Bajlakshmi 
Dasce v. Katyayani Dasce (1910), 38 
Calc., 639 ; Golab Sao v, Chowdhury 
Madho Lai (1906), 9 C. W. 956; 
Naanhoo Singh v. To fan Singh (1870), 
14 W. B. C. E., 228 ; Baghu Singh v. 
Usuf Ali (1918), 4 Pat. L. J., 202 ; 
Krishna Kishore De v. Amarnath 
Khettry (1920), 47 Calc., 770; 24 
C. W. N., 633. This applies equally 
to cases when the objection to juris- 
diction arises in respect of the valua- 
tion of the suit : see Mohmi Mohan 
Misser v, Gowr Chandra Bai f 5 Pat. 
L. J., 397 ; [1921 Pat.], 105. 

10 Golab Sao v. Chowdhury Madho 
Lai (1905), 9 C. W. 956; Jungli 
Lall v. Laddhu Bam Mo/rwa?i (3919), 
4 Pat. L. J., 240. 
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“Where a Court judicially considers and adjudicates the question ol 
its jurisdiction over the case, the decision is conclusive till it is set aside 
in an appropriate proceeding. But wheie there has been no such adjudi- 
cation, the decree remains a decree without jurisdiction.” 1 

A decision obtained on a fraudulent misrepresentation 2 or fraud, 
suppression of a fact , 3 upon which the jurisdiction is based, is 
liable to be set aside. 

Except in the case of an express provision of law 4 the Ccmsentor 

, _ . j • r . . waiter. 

parties cannot by arrangement, consent, waiver , 0 or omission 
to plead the absence of jurisdiction 6 give to a Court, whether 
in the exercise of original or appellate jurisdiction , 7 a juris* 
diction over the subject matter which it does not otherwise 
possess, or take away from it a jurisdiction which it possesses. 

“ When the judge has no inherent jurisdiction over the Arbitration by 
subject-matter of a suit, the parties cannot by their mutual Judge ’ 
consent, convert it into a proper judicial process , 8 although 
they may constitute the judge their arbiter, and bo bound by 


1 Krishna Kishoie Do v. Amarnath 
Khethy (1020), 47 Calc., 770, at p. 
781 ; 24 C. W N., G33. 

2 Soc Saiat Chanclra Mulccrji v. 
Mahomed Hosscm (1904), 8 C. W. N., 
468 

J II ash mom Dassi v. Oanoda Sun • 
claii Dassi (1914), 19 C. \V. N., 84, 
at p, 88. Soc Hat and} a Lai Jloy 
Chowdhunv. Han Dasi Debi (1914), 
41 1. A., 110, 41 Calc., 972; 18 
C W. N., 817, 16 Bom. L. K., 400. 

4 For illustrations of junsdietion 
given by contract, see clause 13 of 
the Charter of tho late Supremo 
Court at Calcutta, 177 1 , and Act XV 
of 1882, s. 20. 

* Meenakshi Nauloo v, Subtama - 
niya Sa&tii (1887), 14 1. A., 160, 1L 
Mad, 26; Ledgatd v. Dull (1886), 
13 1. A., 134, 9 All., 191; Maha, 
Ptasacl v. Dmnani Molum Singh 
(1914), 41 I. A., 197, at p. 216; 42 
Calc., 110, at p. 149; 18 <J. W. N., 
994, at p. 1010 ; 16 Bom. L, K., 824, 
at p. 844 ; Bajlakslwn Dasee v. 
Katyayani Dasee (1910), 38 Calc., C39 ; 
llamiao v. Babaji (1896), 20 Bom., 
680 ; Aklemanncsm Ihbi v. Mahomed 
Hatm (1904), 31 Calc., 849; 8 C, 
W. N., 706; Davlatsinhji (Mahurana 


Shn) v. Khachar Ilamir Mon (1909), 
34 Bom., L71, J1 Bom L. It., 1330; 
Slum a Kanta Chaftnji Kuswn- 
Kumat i (1916), 44 Calc., 10; Kuina- 
'» asami lleddiar v. Sabbat ay a lleddiar 
(1899), 23 Mad., 314 , AuIJnl Ohundor 
Sm flay v. Mohmy Mohan Hass 
(1879), 6 Calc , 489 ; 4 0. L. It., 491 , 
Golub Sao v. Choiudhnnj Madho Lai 
(1906), 0O.W.N, 95G ; Babaji v. 
La,kshmibai (1884), 9 Bom., 2CG, 
Ot awley v. Luelmee Ham (1866), 1 
Agra, 129; Government of Bombay 
v. Jlanmalsinyji Amamngjz (1872), 
9 Bom. H 0,, 242 ; Lallmoncy Dosser 
(Srecmutty) v. Jodoo Hath Shaw 
(1862), 1 Tud. Jur. N. S., 319. 

0 llanqnosctd Vtamamk v. Stir ha- 
rm Mandal (1917), 21 C. W. K., 1109 ; 
LadU Deyam (Ihbi) v. Iktjc J labia 
(Ihbi) (1888), 13 Bom., 650 ; Haunhoo 
Singh v. To fan Singh (1870), 14 
W. K. O. B., 228. 

7 llurdwary Mull v. Ahmed Musay t, 

Selayi (1908), 13 C. W, K., 03; Act 
IX of 1872, s. 28. Soo Mulji Tejsiny 
v. Devmj (1909), 34 Bom , 13 ; 

11 Bom. B. R., 273. 

8 hadh Begum (liihi) v. Ilaje Bahia 
(Ihbi) (1888), 13 Bom., 650. 
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his decision on the merits when these are submitted to 
him.” 1 

The rule that parties cannot by consent give jurisdiction 
applies only when the law confers no jurisdiction. It does 
not prevent the parties waiving inquiry by the Court as to 
tacts necessary for the determination of the question of 
jurisdiction, where that question depends on facts to be 
ascertained. 2 3 4 5 

“ When, in a cause which the Judge is competent to try, 
the parties without objection join issue, and go to trial upon 
the merits, the defendant cannot subsequently dispute his 
jurisdiction upon grounds that there were irregularities in the 
procedure, which, if objected to at the time, would have led to 
the dismissal of the suit.” * 

Where it can be waived an irregularity doo,<s not amount to a nullity. 
Where it cannot be waived the action of the Comt ir a nullity. 1 

Tn civil cases irregularities of procedure, which do not have the e fleet 
of giving jurisdiction, can be waived by the parties, v.q — 

(a) trying a case on ewdeneo w Inch had been recorded by another 
judge;* 

(/>) trying a ease on a close holiday , *' 

{<') making an erroneous order of remand ; 7 

('0 allowing evidence to lie taken in a way not sanctioned by law ; 

(e) an irregularity in the delivery of the judgment. 0 

Unless the plaintiff sets up the complete jurisdiction of the 
Court, 10 it has been held to be possible to waive tbe necessity 
for leave to institute a suit under clause 12 11 of the Lotlers- 


1 Ledgard v. Bull (1880), 10 1. A., 
104, at p. 14b ; 0 All., 101, at p. 203 ; 
lollowed in Meenakshi Nauloo v. 
ft 'uhnmumya Sastoi (1887), 14 1. A., 
1G0; U Mad., 20. 

a Baretfo v. Bodnques (1910), Of) 
Bom., 24; 32 Bom. L. K, 712. 

3 Ledgard v. Bull (1886), 13 I. A., 
134, at p. 145 , 9 All., 191, at p 203 , 
followed in Meenakshi Nauloo v. 
Subiamamya Sushi (1887), 14 1. A., 
300; 11 Mad., 20, and San^mwnn v. 
Ihoran (1889), 13 Mad., 211 ; Vishnu 
Sakharam v, Krishnarao Ufalhai 
(3886), 11 Bom., 153; Gnrdeo Singh 
v. Chwidnkah Singh (1007), 86 Calc., 
193. 

4 Sarjugs/iaran Lai v. Dakhit 
Mahato (1918), 17 0. W. N., 496. 

5 Mahmud (Syud) v. Oomdah Kha - 


mm (1870), 13 W. It. C. K., 184. 

6 Lam Las Chaim bah v. Official 
Tsiguidalor, Cotton Ginning Co. (1887), 
» All., 366. 

7 Baikuntha Nath Dey v. Sahniulla 
lJahadai (Nawab) (1907), 12 0. W. 1ST., 
590. 

8 Tlamaya v. Dcvappa (1905), 30 
Bom,, 109 , 7 Bom. L. R., 692. 

9 Fort Gloster Jute Manufacturing 
Co. v. Chandra Kumar Das (1919), 
46 Calc., 978 ; 24 0. W. N., 791. 

10 Shamakanta Chaiterji & Co v. 
Kusnm Kumari (1910), 44 Calc*,, 30, 
m which case the plaint alleged, 
erroneously, that the whole cause of 
action arose within the local limits 
of the Ordinary Original Civil Juris- 
diction of tho High Court. 

11 Post, pp. 38, 89. 
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Patent of the High Courts of Bengal, Madras, and Bombay, or 
under clause 10 of the Letters-Patent of the High Court at 
Rangoon, or other necessary sanction, by taking steps in the 
suit, such as filing a written statement. 1 

It is submitted that if the question bo raised in the written statement, 
the filing of the statement does not amount to a waiver. 

Where there is an inherent absence of jurisdiction no subsequent 
subsequent action or conduct will validate the institution of a evcnt * 
proceeding instituted without jurisdiction. 2 

When the Judge has inherent jurisdiction 3 over the Submission to 
subject-matter of the proceeding a defendant can, apparently, i linsdl0tl0n - 
in case he has voluntarily submitted to the jurisdiction by 
contesting the case, be estopped from denying the jurisdiction. 4 

An objection to the jurisdiction wo aid allow that there wan no 
voluntary submission/* The omission to apply for a transfer of a suit 
does not amount to a waiver 0 

A privilege of exemption from suit can be waived/ Such waiver in a Waiver 0 f 
previous suit docs not prevent the assertion of such privilege m a subse- privilege, 
(juont suit. 8 

Generally speaking, the jurisdiction of the Courts is Nationality <.f 
independent of the nationality of the parties of iho suit. 9 paitie*. 

Alien enemies residing in British India with Lire permission juu-us. 
of the Governor-General in Council, and alien friends, may sue 
in the Courts of British India as if they were subjects of His 
Majesty. 10 

Secretary of Slate (1914), 1$ 0. W. N., 

1 * 340 . 

7 See Ghmdulal v. Awad (1896), 
in Bom., 351. 

8 Beer Chum for ATanikkya v. Itaj- 
ummr Noibodeep Chunder Deb Bur- 
mono (1883), 9 Calc., 585 ; 12 0. L It. 

m . 

9 Olncr v. Lamzso (1884), 10 Oalc., 

878 ; Rambhai v. Shankar Baswant 
(1901), 25 Bom., 528; 3 Bom. L. R., 

82 ; Moazim Hossein (Sycd) v. Robin- 
son (1901), 5 0. W. 3ST., 741. Soe 
Annamctlai Chctby Y.Murugasa Chatty 
(1903), 30 I. A., 220; 26 Mad., 544; 

7 0. W. K, 754 ; 5 Bom. L. B., 494 ; 

Tadepalli Subba Hao v. Mir Oulam 
Allihhm ( Natoab Syed) (1905), 29 
Mad., 69. 

Act V of 1908, s. 83 (1), 


1 King v. Secretin y of State (1908), 
35 Oalc , 394 ; 12 0. W. H., 705. See 
also Samswati Dassee (SrbnaU) v. 
Ui'taj Mohmi Dassce (Srimati) (1913), 
17 G. W. N, 512, Abdul Ktuhr v. 
TJoolanbibi (1913), 37 Bom., 563 , 15 
Bom. Ii. B,, 672. 

2 Tata Iron and Steel Company v. 
Rcighunath Mahto ) [1918 Pat.], 65, at 

p. 68. 

a See Secretary of State v. Vydia 
Pillai (1893), 17 Mad., 193. 

4 Sco Hatcl land Banaji v. Oulab- 
chmd Kanji (1914), 16 Bom. L. R., 
620 ; ex parte Manohar BHvrav (1865), 
2 Bom, H. 0., 2nd od., 374; Kandoth 
Mamrn v. Neclancherayil (1875), 8 
Mad, H. 0., 14. 

fi Narayam Moothad v. Cochin 
Sirkar (1915), 39 Mad., CGI. 

0 Raian Chand Dharam Ohand v. 
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No alien enemy residing in British India, without such 
permission, or residing in a foreign country, shall sue in any 
of such Courts . 1 


Explanation* — Every person residing in a foreign country, the 
Government of which is at war with the United Kingdom of Great 
Britain and Ireland, and carrying on business in that country without a 
license m that behalf under the hand of one of His Majesty’s Secretaries 
of State or of a Secretary to the Government of India, shall, for this 
purpose, be deemed to be an alien enemy lesidmg m a foreign country. 2 

A Court has jurisdiction to make a decree against a foreigner 
not resident within British India provided that the subject- 
matter of the suit be within its territorial and pecuniary juris- 
diction , 3 but if the foreigner is not domiciled in British India 
a foreign Court will not recognise such decree / 1 


•Jiuisdietion, being properly torn tonal, attaches with certain restric- 
tions, upon every person permanently or temporarily resident within the 
territory, while they are within it. It does nob follow a foreigner after 
Ins withdrawal thence, and when he is living m another State. Juris- 
diction exists always as to land within the territory, and it may be 
exercised over movables within the territory In <piebtions of status or 
succession governed by domicile, it may exist as to persons domiciled, or 
wlio, when living, were domiciled within the territory. But no territorial 
legislation can give jurisdiction, which any Eoreign Court ought to 
recognise, against foreigners who owe no allegiance or obedience to the 
State which so legislates/* 

As to suits by and against foreign and native rulers, see Civil Pro- 
cedure Code/ ss. 84-8G, yont , pp. 827, 828. 


Ascertainment 
of jurisdiction* 


The jurisdiction of a Court to entertain a suit or petition 
must be ascertained from the allegations in such plaint or 
petition , 7 but it may turn out on tho evidence or on the law 
that the particular Court has no jurisdiction to try the suit. 


J Act V of 1908, s. 83 (2). 

a JbicL h 83 (8). Ali Jan (Eaji) v. 
Abdul Jalil Khan (1020), 1 Lahore, 
276 . 

8 Iiambhat v. Shankar Basu'ani 
(1001), 25 Bom., 528; 3 Bom. L. 

82; Uargopal Premsukdas v. Abdul 
Khan (1872), <J Bom. H. 0., 429 ; Bam 
tlavji Jambhehar v. Pralhaddas Sub - 
ham (1805), 20 Bom., 133 ; CBrdhar 
Damodharv , Kassigar Uiragcur (1893), 
17 Bom., 662. See, however, Kca- 
sowjec Damodar Jairam v. Klmiji 
Jairam (1888), 12 Bom., 507. 

* See Qunlyal Singh (Sirdar) v. 


llajnh of Fandkotc (1894), 21 I. A., 
171 ; 22 Calc., 222 ; Kassim Mamoojoc 
v. fsuf Mahomed Sulliman (1902), 29 
Calc., 509; 6 O. W. N., 829. 

5 Gurdyal Smgh (Sirdar) v. ltujah 
of Fandkotc (1894), 21 1. A., 171, at 
p. 185 ; 22 Calc., 222, at p. 238. 

• Act y of 1908. 

7 JUajiva Namyan Sahay v* Kind 
KFarciyan Singh (1917), 3 Pat. L. J., 
423; fl918 Pat], 55; Mohammad 
Abdul Ghafoor (Sheikh) v. Muhtab 
OhowdJmry (1917), 2 Pat. L. J., 394 ; 
Madl io Baa v. Bantji Patak (1894), 
10 All., 280. Of, ZicilsJmandas v. 
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If tho jurisdiction depends upon a disputed question of 
fact, the plaintiff may have to satisfy the Court as to the 
existence of the fact in dispute- 1 

The nature of the defence or the action of the defendant does 
not alter the jurisdiction of the Court 2 but it is competent to 
the defendant or respondent, as the case may be, to show that 
in fact or in law the jurisdiction claimed by the plaintiff or 
appellant does not exist. 

The jurisdiction of Courts, other than High Courts, de- Valuation of 
pends in many cases upon the value of a suit or an appeal. 3 8Ult 01 appeal 

The valuation of suits and appeals is dealt with by the 
Suits Valuation Act, 1887. 4 


In sucli local areas as the Governor* General directs, the Local Govern- liules for 
ment, subject to the control of the Governor-General in Council, may yalueToTland. 
make rules for determining the value of land for the purpose of jurisdic- 
tion in suits for the possession of land, to enforce a right of preemption 
or for specific performance of an award/* 


The following provisions of the Act apply to the whole of 
British India, 6 including British Baluchistan 7 and Upper 
Burma (except the Shan States). 8 

Where in suits other than suits for land, 6 suits to enforce Court-fee 
a right of preemption, 10 against a mortgagee to recover the Junsd^iouai 
property mortgaged, 11 and for specific performance of an certain^ufts! 1 
award, 12 Court fees are payable ad valorem under the Court 
Fees Act, 1870, 13 the value as determinable 14 for the computa- 


Lane (1904), 32 Bom., 35G, 6 Bom. 
L, R,, 731. See post, p. 12. 

i See Act I of 1872, s. 101. 

See Lssur Singh v. Bergmaun 
(1903), 80 Calc., 627, AUba v. JSfanu 
(1886), 9 Mad,, 21 8 ; Chappan v. Jiaru 
(1912), 37 Mad. , 420 ; liagira Nat ay an 
Sahay v. Ku at Naraycm Singh (1917), 
3 Bat. L. J., 423, [1918 55; 

Chandu v, Kambi (1885), 9 Mad. 
208. 

a Kg. soo Acts XII of 1887, s 21, 
imt, pp. 112, 127 ; XFV of 1869, s. 16, 
post, p. 142; Act XJ of 1922, a. 9, 
post, p. 178 ; C. P. Act 1 of 1917, 
ss. 17, 20, poU , pp 191, 192 ; Act III 
of 1873, as. 12, 13. 

4 VII of 18S7. 

* Acts VU of 1887, ss. 3 (1), 4 ; VII 
of 1870, s. 7; XXXVIII of 1920, 
Sch. I, 

0 Act Vir of 1887, ss. 7, U (ft). 


7 Bog. II of 1913, s. 8. 

s Act XIII of 1898, s. 4. 

• Act VII of 1870, s. 7, para. vi. 
Suits for partition of land (Dagdu v. 
Totaram (1909), 33 Loin., 658; 11 
Bom. L. B,, 1074), or for redemption 
(Kedar Smgh v. Matabadal Situjh 
(1908), 31 All. 44), arc suits for land 
within the moaning of the above 
section. A suit by a person In pos- 
session for a declaration of right to 
land is not such suit for land (Han 
Banker JL)iUt v. Kalikumar Batra 
(1905), 32 Calc., 784; 9 C. W. N., 
090; Vachhani v. VacUhani (1908), 
33 Bom., 307 ; 11 Bom. U K., 30. 
Of post, pp. 40-43). 

10 Act VII of 1870, s. 7, para vi. 

11 Ibid. para. ix. 

JUd. para, x (clause t/). 

3* Act VII of 1870. 

1 1 T.e, by the Court ; Dayarmn v, 
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tion o f Court fees and the value for purposes of jurisdiction is 
the same . 1 

Thus, except m the above cases, a plaintiff cannot value his suit for 
the purpose of Court fees and for the purpose of jui lsdiction at different 
amounts - 

The effect of this provision is that except where the 
plaintiff has overvalued or undervalued the suit for improper 
motives 3 or in a wrong or arbitrary way , 4 the Court will 
ordinarily accept the valuation for the purpose of jurisdiction 
set forth in the plaint 5 in suits other than those above speci- 
fically referred to, provided it agrees with the value declared 
or determined 6 as payable for the purpose of Court fees . 7 

If the valuation, be disputed, the Court must determine the 
correct valuation^ 

Although a plaintiff has considerable control over the fixing of the 
jurisdictional value of a suit, the law docs not contemplate that ho 
should assign an arbitrary value to the subject -mat ter of the suit/ 1 and 
thereby choose capriciously the form of tual and appeal 10 


Clordhandas (190G), 31 Bom., 73 ; 8 
Bom. L. R , 885. 

* Act VI r of 1887, s. 8. 

? Jlanhar Piasud &mgh v Shyam 
Led Smqh (1010), 40 Calc., 015; 
Shashi Bhusan Bose v. Mammiut 
Chandra, Handy (1910), 44 Calc., 890. 

8 Jan Mahomed Mandal v. Mashar 
Bill (1907), 34 Calc., 352 ; 11 C. \V. N., 
458 , Zair Husain Khan v. K/mnhed 
Jan (1906), 28 All,, 545; Hibnoney 
Smgk v. Jagabadku Boy (189G), 23 
Calc., 536.* 

4 Duhhi Singh v. JJanhar Shah 
(1920), 5 Tat. L. 3., 540; [1921 Pat.], 
89. 

5 Chappan v, Bam (1912), 37 Mad., 
420; sec Maheibir Singh v. Behan 
Lai (1891), 13 All., 320; Sunderbai 
v, Collect of Belgaum (1918), 40 
I. A,, 35; 43 Bom., 370; 23 C. W.N., 
753; 21 Bom. L. R., 1X48 ; Madho 
Das v. Bamp Piltuk (1894), 16 All. 
280. 

• See Act VII ot 1870, s. 12. 

7 Sec Han Sa.nker DiUi v Kah 
Kurnev Patra (1905), 32 Calc., 734; 
9 C. W. H., 000, distinguishing Kvrty 
Chum Mitter v. Amiath Hath Deb 
(1882), 8 Calc., 757, and Boidya Hath 
Adya v, Makhan Lai Adya (1890), 17 


(Jolc., 080 ; Vachham v. Vachhani 
(1908), 33 Bom , 307 ; 11 Bom. L B„ 
30, distinguishing Dayaietm v. (Uml* 
handas (1000), 31 Bom., 73; 8 Bom. 
L R., 885, Saidai sing ji v. Uanpi- 
ismgji (1892), 17 Bom , 50; Tarunda 
Jj ales I mi (Bai) v Manegavn (Jtai) 
(1893), 18 Bom., 207 , Sh-eo Deni Bam 
v. Tulshi Bam (1893) 15 All., 378 ; 
Vela Goundan v. Kmnamvclu, Goun- 
dan (1890), 20 Mad., 289 ; Shashi 
Bhman Bose v. Mamndra Ohandia 
Handy (1910), 44 Calc., 890; Sun- 
dcibai v. Collector of Belgaum (1918), 
40 1. A., 15 ; 43 Bom., 370 ; 23 C. W. N., 
753 ; 21 Bom. L. R., 1148, approving 
of Dayev am v. Ooidhandas (1900), 31 
Bom., 73; 8 Bom. L. R., 885; Bal- 
knshna v. Jankibai (1919), 22 Bom. 
L, It., 289. 

8 Mohmi Mohan Misser v. Gour- 
chandra Bai (1920), 5 Pat, L, J., 
397; (1921 Pat.], 105. 

8 Boidya Hath Adya v. Makhan 
Lai Adya (1890), 37 Calc., 680; 
Krishna Das Lala v. llari Cham 
Bancrpe (1911), 15 C, W. N., 823. 

Bajkrishna Dey v. Bipm Behai i 
Dey (1912), 40 Calc., 245, at p. 249 ; 
Mahabir Singh v. Beharilal (1891), 
13 All., 320 ; Agopa Bao v. Sobhanadri 
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There id a difference of opinion as to whether in a partition suit the Partition suit. 
ct value of the suit ” means the value of the whole property which would 
become subject to partition or only tlio value of the share claimed by 
the plaintiff. The former view has boon accepted in Bengal. 1 

The latter viev/ has been accepted in Bombay, a Madras^ and 
Patna. 4 

Where the claim is only for the separation of the plaintiff’s share 
from the rest of the property there is authority that the value of the 
plaintiff’s share is the “ value of the suit.” 5 

The value of a suit for possession and mesne profits must be deter- Possession of 
mined by the value of the land and of the profits. 0 lan( ** 

The value of a suit for a mere declaration as to property must be Declaration, 
determined by the value of the property. 7 

As to a suit to determine the question whether property should have 
been attached and sold in execution of a decree, see Dwatla Das v. 

Kmncshar Piamfl (1894), 17 All , 69, Mould Khan v, GoiiUum (1890), 

14 Bom., 627. 

As to a suit for accounts, see KhmUa fell and Mule. hand v. Nagindas Account-,. 
Motir.hand (3888), 32 Bom., 675. 

A suit for redemption must be valued by the amount of the principal Redemption, 
sum cluo. s As to a suit for pre-emption, see Chintfjk JDtn v. 8 e raj dm 
(1922), o Lahore, 386 

An error in the valuation does not exclude tho jurisdiction Krror m 
of tho Judge to entertain an appoal. 0 valuation. 

As to the refusal of a Court to entertain an appeal on the ground 
that sufficient (Jourt-feo had not been paid m tho lower Court, see liasik 
Urban Prasad Ohowdhnj v. Mr dr. Naraut Chowd.hr y (1922), 3 Pat., 

471. 

In some cases it is impossible for tho Court to fix the valuation 


Jiao (1899), 24 Mad , 158. Hoe, how 
ovei, JTamulunissa Bibi v. Copal 
Chandra Malabo,) (1897), 24 Calc., 
661; 1C. W. N„ 556. 

1 Boulya Nath Adya v, Mahhan 
Lai Adya (3890), 17 Calc., 680, fol- 
lowing KU tyrhimi Mitiar v. Annath 
Nath Deb (1882), 8 Calc., 757. 

2 Motibai v. llandas (1896), 22 
Bom., 315. 

3 Vela Ooundan v. Kumumveht 
Uounda.n (1896), 20 Mad , 289. 

* JOuhhi Singh v. UanJtar Shah 
(1920), 5 Pat. L. J., 540; [1923 Pat.J, 
89. 

5 Wajih-tid-din vAValiullahi 1902), 
24 All. 881; Okakrwpam Asari v. 
Namsmga Ban (1895), ID Mad., 56. 

6 Mohini Mohan Das v. Satis Chan- 
dra Boy (1890), 17 Calo., 704. As to 


tho caso whore tho value of tho land 
plus raosno profits exceeds tho juris- 
diction of tho Court, see Bfmpendra 
Kumar Chahavaity v. Puma Chan- 
dra Bose (1910), 43 Calc., 650; 15 
0. W. 1ST., 506. 

7 Shiv Bant v Khutshrd Ahmed 
(1939), 1 Lahore L. 87; Mohini 
Mohan Missrr v. Oourclmndra Uai 
(1920), 5 Pat. L. J. f 397 ; [1921 Pat.], 
305; (Jampati, v. Chain, (1889), 32 
Mod., 223. 

8 Jallaldccn Maraltayar v. Vijaya- 
swami (1915), 89 Mad., 447 ; Zamiatin 
of Calient v. Narayam (1882), 5 Mad., 
284, 

8 Hoe Jallaldccn Marahayar v. 
Vijayaswami (J915), 39 Mad., 447, fol- 
lowing Vasudeva v, Madham (1898), 
16 Mad,, 326. 
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satisfactorily, qjj. lu ulie case of a suit to sot aside an adoption, 1 a suit 
for restitution of conjugal rights, 2 3 or a suit for accounts. J 

A defendant appealing from a preliminary decree for 
accounts is not bound to accept the plaintiifs valuation in 
the plaint. 4 

When the subject-matter of suits of any class other than 
suits for land, suits to enforce a right of preemption, and 
suits for specific performance of an award is such that, in the 
opinion of the High Court it does not admit of being satis- 
factorily valued, the High Court may, with the previous 
sanction of the Local Government, direct that suits of that 
class shall for the purposes of the Court-fees Act, 1870, 5 * and 
of the Suits Valuation Act, 1887,° and any other enactment 
for the time being in force, be treated as if thoir subject-matter 
were of such value as the High Court thinks fit to specify in 
this behalf. 7 

The jurisdiction of the Court is not ousted by the Court 
finding that a decree for a sum exceeding the limits of its 
pecuniary jurisdiction should be given to the plaintiff, 8 but 
the Court cannot even in that case give a decree for a sum 
exceeding tho amount of its jurisdiction 9 

Mesno profits 10 or interest accrued 11 due after the institution of the 
suit stand upon a different footing, but a Court having no jurisdiction to 
try a potition'suit cannot make a decree for mesne profits, 1 - or any decree 
which is merely of a subsidiary character. 

Section 11 of the Suits Valuation Act 13 provides as follows : — 

“ (1) Notwithstanding anything in section i)i) of tho Code 


1 Vmlihtd Chandra Das v. DwarJca 
Naih Chose (1010), 37 Calc., 800, 34 
O. W. N., 920. Seo Sheo Deni Dam 
v. Tulshi Bam (1893), 15 All., 378. 

* Jan Mahomed Wanilal v, Mashar 
Min (1907), 34 Calc., 352 ; 11 C, W. N., 
458; Zair Husain khan v. Khnrshed 
Jan (1900), 28 All., 545. Cf. Mowla 
Hcwas v. Sajidummsa Bibi (1891), 
18 Calc., 878. 

3 Crolap Singh v. Indra Coomar 

Basra (1909), 18 C, W. N., 403. 

* Kanhaiya Lai v. Seth Bam Samp 

(1922), 44 All., 542. 

* Act VII of 1870. 

* Act VII of 1887. 

* Ibid. s. 9. 

* Madho Das v. Bamji Patah 


(1894), 10 AIL, 286. 

0 Blmpendra Kumar Chakravarty 
y. Vmna Chandra Bose (1910), 48 
Calc., 650; 15 C. W. K, 506; Golap 
Singh y. India Coomar Has? a (1909), 
13 0. W. N., 493. 

10 Panclmram Tekadar v. Kinoo 
Haidar (1912), 40 Calc., 56 ; Jlwncmar 
Mahton v. Dilu Mahton (1894), 21 
Calc., 550. Seo Bhupendra Kumar 
Chakrabarty v. Puma Chandra Bose 
(1910), 15 C. W. N., 506. 

11 Shamrav Pandoji v. Nikyi 
Bamaji (1885), 10 Bom., 200. 

13 Nagamma v. Snbba (1887), 11 
Mad., 197. 

13 Act VII of 1887. 
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of Civil Procedure, 1 an objection that by reason oi tho over- 
valuation or under-valuation of a suit or appeal, a Court of 
first instance or lower appellate Court, which had not juris- 
diction with respect to the suit or appeal, exercised jurisdiction 
with respect thereto cannot bo entertained by an Appellate 
Court unless — 

(a) the objection was taken in the Court of first instance 

at or before the hearing at which issues v ere first 
framed and recorded, or in the lower appellate Court 
in the memorandum of appeal to that Court, or 

(b) the appellate Court is satisfied, for reasons to be 

recorded by it in writing, that tho suit or appeal 
was over-valued or under-valued, and that the over- 
valuation or under- valuation thereof has prejudi- 
cially affected tho disposal of the suit or appeal on 
its merits. 2 

“(2) Tf the objection was taken in the manner mentioned 
in clause (a) of subsection (1), but the appellate Court is not 
satisfied as to both tho matters mentioned in clause (b) of 
that subsection and has before it the materials necessary for 
the determination of the other grounds of appeal to itself, 
it shall dispose of the appeal as if there bad been no defect 
of jurisdiction in the Court of first instance or lower appellate 
Court. 

“(3) If the objection was taken in that manner and the 
appellate Court is satisfied as to both those matters and has 
not those materials before it, it shall proceed to deal with the 
appeal under tho rules applicable to the Court with respect 
to the hearing of appeals; but if it remands the suit or 
appeal, or frames and refers issues for trial, or requires 
additional ovidence to bo taken, it shall direct its order to 
a Court competent to entertain the suit or appeal 

“(4) The provisions of this section with respect to an 


i How Act V of 1908. 

8 Bachappa Snbrao Jadhav v, 
Shidappa Vcnkutrao Jadhav (1918), 
46 X. A., 24 ; 43 Bom., 007; 24 0. W. N., 
38; 21 Bom. L. B., 489; Bagh unath 
Char an Singh v. Shamo Koen (1908), 
31 Gain., 844 ; Hcvmidunmssa Btbi v. 
Copal Chandra Malahar (1897], 24 
Calo., 661; 1 0. W. H., 566; Dincsh 
Chunder Boy Chowdhury v, Sarm- 


moyi Dehi (1896), 1 0. W. N., 136 ; 
Satya Kinhar Sahanu v. Shiba J Prosad 
Singh (3919), 4 Pat. L. J., 447; 
[1920 Pat.J, 17; AMemammsa Bibi 
v. Mahomed Uatem (1904), 81 Calc., 
849; 8 0. W. N„ 706; Zair MUsam 
Khan v. Khmshed Jan (1906), 28 AIL, 
545; KmJmasami v. Kanakasabw 
(1890), 14 Mad,, 188 ; Rrnumv. Secre- 
tary of State (1900), 24 Mad., 427. 
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Appioximate 

valuation. 


J mndental 
ichef. 


.Judicial 

Committee. 


Extra-territor- 
ial jurisdiction. 


appellate Court shall, so far as they can be made applicable, 
apply to a Court exercising revisional jurisdiction under 
section 115 of the Code of Civil Procedure 1 or other enact- 
ment for the time being in force ” 

Where the plaintiff fixes a certain sum as the amount of his claim 
only approximately or tentatively, and prays that the amount of his 
claim be ascertained in the suit, the amount found by the Court to bo 
due to him must be regarded as the value of the original suit for tho 
purpose of determining the forum of tho appeal, 2 provided the plaint has 
been amended so as to include a prayer for the increased amount. 3 

When the plaintiff has accepted an offer to make good the deficiency 
m Court fees, the value of tho suit must be taken as being in accordance 
with the foe actually paid. 4 

In a suit for accounts where the Munsif passed a decree for more 
than Its. 5000,° although the suit was valued within the pecuniary juris* 
diction oC the Munsif, it was hold that the appeal lay to the District 
Court.*' 

A prayer for what is really only incidental relief does not affect tho 
jurisdiction of the Appellate Court. 7 

The Judicial Committee “will Jiot interfere with any 
question of valuation unloss it can lie shown that some item 
lias improperly been made the subject of valuation or excluded 
therefrom, or that there is somo fundamental principle affect- 
ing tho valuation which renders it unsound.” 8 

A point as to valuation cannot be taken for the first time 
before the 3 ixdicial Committee. 0 

The jurisdiction of Courts of Justice in British India is 
confined ordinarily to the limits of British India, but by 
“ treaty, capitulation, agreement, grant, usage, sufferaneo and 


* Now Act V of 1908. 

3 rbrahimji fssaji v. Bejanji Jam- 
sedji (1895), 20 Horn., 2G5 ; Ijjatutla 
Dlmyan v. Chandra Mohan Danerjea 
(1907), 34 Calc., 954; 11 0. W. N., 
1138, followed in Ta?a Kant a Das 
GJtowdhuryv* Kali Prosad Das Ghorai 
(1019), 23 0. W. N., 942 ; Onlab Khan 
v. Abdul Wahab Khan (1904), 31 Calc,, 
865 ; 8 0. W. N., 283. Soo, however, 
Khushtdchand Mnlchand v. Kagindas 
Moiictumd (1888), 12 Bom., 675. Of. 
Kaimaya Chettiv. Venkata Narasayya 
(1916), 40 Mad., 1 ; Shot Kavasji v. 
Dinshaji (1807), 22 Bom., 003. 

* See Kalikcmal Maitra v. Fazlcvr 


liuJiaman (1010), 15 C. W. N., 454. 

4 Daman Lalji Malm aj ( Qoswami 
8n) v. Doho a Dcsraj (1910), 82 All, 
222 . 

5 See Act III of 1873, bb. 12, 13, 
pcs/., p. 207. 

8 Kannaya Ohcttiv. Venkata Naa a- 
sayya (1916), 40 Mad., 1, differing 
from Ijjatulla Bhuyyan v. 0 <Jiandra 
Mohan Bancrjee (1907), 34 Gale*, 
954. 

7 JSfitya Nand v. Bishan Dal (1911), 
83 All., 634. 

* Char an Das v. Amir Khan (1920), 
25 0. W. N., 289, at p* 296. 

8 Ibid, 
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other lawful means,” 1 the Crown or the Governor-General in 
Council can obtain jurisdiction in native States adjoinin'* 

British India. 2 

This jurisdiction is confined to cases against British subjects. 

By section 0 of the Foreign Jurisdiction Act, 1890, 5 the Assignment of 
Tung in Council may confer on any Court in any British Kh Courts 
possession, or held under the authority of His Majesty, any 
jurisdiction, civil or criminal, original or appellate, which may 
lawfully by Order in Council be assigned to or conferred on 
any British Court in any foreign country. 


i Recitals to 53, 54 Viol. c. 37. India ’> (3rd edu ), pp. 388-303. 

-Sec Jlbert’s “Government o£ s 53, 54 Viet. c. 37. 


I. O.J.I. 


a 



PART IT. 

High Courts. 

CHAPTER II. 

Statutes relating to Indian High Courts. 

C°urU existing When the first Indian High Courts Act, 1 viz. that of 1861, 
was passed the existing Courts of Justice in British India 
consisted of — 

(a) The Supreme Courts at Calcutta, Madras, and Bombay, 
whose jurisdiction was in the main limited to those three 
towns respectively. 

“ The jurisdiction of the Supreme Courts of Judicature in 
India may be stated shortly to have extended over the follow- 
ing classes : — 

1. British subjects 2 throughout India, in all matters civil 

and criminal. 

2. The inhabitants of Calcutta, Madras, and Bombay, 

within fixed limits, whether natives or others, in all 
matters civil and criminal. 

3. Native subjects, servants of the East India Company, 

or of any British subject, for acts committed as such, 
with limitations in certain civil matters. 

4. Native subjects in civil matters, for transactions by 

which they have bound themselves by bond to be 
amenable to the Supreme Courts. 

5. All persons whatsoever for crimes maritime.” 3 * 

( b ) The Courts of Sadr Dewanny Adawlut for the Pre- 
sidencies of Lower Bengal, Madras, Bombay, and the North- 


1 24, 25 Viol. c. 101. Natamja Iyer (1912), 36 Mad., 72, at 

a Namely, what are now called p. 79. 

“ European British, subjects.” In re 8 Morley’s Digest, 1. xxi. 

18 
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West Provinces. Such Courts dealt with appeals in civil 
cases from the provincial Courts ; 

(c) The Courts of Sadr Nizam ut Adawluf for the Presi- 
dencies of Bengal and the North-Western Provinces, and the 
Court of Sadr Poujdaree Adawlnt for the Presidencies of 
Bombay and Madras. These Courts dealt with appeals in 
criminal cases from the provincial Courts ; 

(d) Provincial Civil and Criminal Courts ; 

(c) Courts of Small Causes in the Presidency towns 1 and 
in the provinces. 2 

(/) Courts of magistrates in the Presidency towns 3 4 

The Indian High Courts Act, 1801, 4 gave to the Crown Hf-b Courts 
authority to establish High Courts at Calcutta, Madras, and A<1 ’ 
Bombay, 5 and at one other place. 6 It provided for the con- 
stitution of such High Courts, 7 for the tenure of ollice, 8 pre- 
cedence, 0 and salaries 10 of the Judges, and for the vacancy of 
the office of Judge. 11 ft abolished the Supremo Courts and 
the Sadr Courts, 12 and if made provisions for the jurisdiction 
and powers of the High Courts, 13 and for the superintendence 
of the subordinate Courts. 14 

The High Courts Act, 1805, 15 gave power to the Cover nor- UN’' 1 Courts 
General in Council to alter the local limits of the jurisdiction A ' :t ’ 18Cu ’ 
of the High Courts, subject to disallowance of the ordor by the 
Crown. 

The High Courts Act, 1011, 16 iticroasod the maximum Hisli Couits 
number of Judges of the High Courts to twenty, 17 , gave ] lis A< ‘*’ 1!,n * 
Majesty power to establish additional High Courts, 18 and gave 
the Governor-General in Council power to appoint additional 
Judges for periods of two years. 10 

The above High Courts Acts wero repealed by the Govern- 
ment of India Act, 1915. so 


1 Originally established by Act IX 
of 1850. 

a Originally established by Act 
2CLII of 1800. 

8 Originally established by Act 
Xiri. of 1850. 

4 84, 85 Vicb, c. 104. 

0 B. JL. 

8 S. 10. Under this jifovlslou a 
High Court was established for the 
Xorth-Wostorn JPtovinaes. It is now 
called the Ifigh Court at Allahabad. 

7 S.8. 


8 8. 4. 

8 8 . 5 . 

10 S* 0. 

33 8 . 7 * 

18 8* 

3 3 8s. 

31 8. 15. 

35 SW, 89 V let* f\ lb. 

18 1, 8 Ueo, Y* o, 18, 

17 Ihifh H> i, 

38 / bid, 8. 8. 

18 I bid. h. «. 

5, 0 Ueo. V. i*. 01. 
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The following are the provisions of the Government of 
India Act, 1915, 1 applicable to Indian High Courts. 

“ Section 101.— (1) The High Courts referred to in this 
Act are the High Courts of Judicature for the time being 
established in British India 2 by Letters-Patent. 

“ (2) Each High Court shall consist of a Chief Justice and 
as many other Judges as His Majesty may think fit to 
appoint : 3 Provided as follows 

(i) the Governor-General in Council may appoint persons 
to act as additional Judges of any High Court> for 
such period, not exceeding two years, as may he 
required ; and the Judges so appointed shall, whilst 
so acting, have all the powers of a Judge of the 
High Court appointed by His Majesty under this 
Act ; 

(ii) the maximum number of Judges of a High Court, 
including the Chief Justice and additional Judges, 
shall be twenty. 4 

“ (:i) A Judge of a High Court must he — 

(a) a barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not less than 
five years’ standing ; or 

(?>) a member of the Indian Civil Service of not less than 
ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a 
District Judge ; or 

(r) a person having held judicial office, not inferior to that 
of a subordinate Judge or a Judge of a Small 
Cause Court, for a period of not less than five 


years; or 

( ( 7) a person having Leon a pleader of a High Court for a 
period of not loss than ten years/' 

“ (4) Provided that not less than one- third of the Judges 
of a High Court, including the Chief Justice hut excluding 


i 5, 0 (loo. v. o. 61. 

a By s. 18, cl. 4, of 52, 53 Yict, C, G3 

(Interpretation), “ British India ” 

means all territories and places 
within His Majesty’s dominions 
which aro for the time being governed 
by His Majesty through the Governor- 
General of India, or through any 
Governor or other officer subordinate 
to the Governor-General of India. 


Of. Genoral Clauses Act, 1897 (Act X 
of 1S97), s. 3 (7). 

3 The omission to fill up a vacancy 
does not afioot the powers of the 
remaining Judges: Lai Smgh \\ 
QhamhoAn Singh (1887), 9 All., 025. 

4 Of. the Indian High Courts Act, 
1911 (1, 2 Geo. V. o. 18), s. 1. 

* Cf. the Indian High Courts Act, 
18C1 (24, 25 Viet. c. 104), s, 2. 
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additional Judges, must bo such barristers or advocates as 
aforesaid, and that not less than one-third must be members of 
the Indian Civil Service. 1 

“ (5) The High Court for the North-Western Provinces may 
be styled the High Court of Judicature at Allahabad, and the 
High Court at Fort William in Bengal is in this Act referred 
to as the High Court at Calcutta. 

“ Section 102 — (i) Every Judge of a High Court shall Tenure of ^ 
hold his office during His Majesty’s pleasure. 2 of f?igh Courts. 

“ (2) Any such Judge may resign his office, in the case 
of the High Court at Calcutta, to the Governor-General in 
Council, and m other cases to the Local Government, 

“ Section 100. — (1) The Chief Justice of a High Court shall Precedence of 
havo rank and precedence before the other Judges oE the same High Courts. 
Court. 

“All tlio other Judges of a High Court shall have rank and 
precedence according to tho seniority of their appointnionis, 
unless otherwise provided in their Patents. 3 

“ Section 104.— (1) The Secretary of State in Council may Saianes,otc.,or 
Ik the salaries, allowances, furloughs, retiring pensions, and iiiglfcourts. 
(where necessary) expenses for equipment and voyago of tho 
Chief Justices and other Judges of the several High Courts, 
and may alter them, but any such alteration shall not affeet 
the salary of any Judge appointed before the date thereof, 

“(2) The remuneration fixed for a ,1 udge under this section 
shall commence on his taking upon himself the execution of 
his office, and shall bo the whole profit or advantage which lie 
shall enjoy from his office during his continuance therein. 

“(8) If a Judge of a High Court dies during his voyago to 
India, or within six months after his arrival there, for the 
purpose of taking upon himself the execution of his office, tho 
Secretary of State shall pay to his legal representatives, out 
of the revenues of India, such a sum of money as will, with 
the amount recoived by or due to him at tho time of his 
death on account of salary, make up tho amount of ono year's 
salary. 

“ ( 4 ) Tf a .Judgo of a High Court dies wliilo in possession of 
liis office and after tho expiration of six months from liis 
arrival in India for the purpose of taking upon himself the 
execution of his office, the Secretary of State shall pay to his 

1 Of. the Indian High Courts Act, 1 Ibid. s. 4. 

1801 (24, 20 Yiot. c. 104), s. 2. » Ibid. s. 0. 
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legal personal representatives, out of the revenues of India, 
over and above the sum due to him at the time of his death, a 
sum equal to sis months’ salary.” 1 


Ak at presout fixed, tlic annual (salaries of Judges are as follows : - 
CJtiioi .Tustico of Bengal .. .. .. Its. 6,000 pur month 


Chief Justices of Madras, J 'ornLav I 
and North-Western Provinces / 


Tts. 13,000 per month. 


Other Judges .. .. .. .. Its. 4,000 per month. 


Provision foi “ Section 105. — (1) On the occurrence of a vacancy in the 
offiee'ol Chief* office of Chief Justice of a High Court, and during any 
Judge! ° r other absence of such a Chief Justice, the Governor-General in 
Council in the case of the High Court at Calcutta, and the 
Local Government in other cases, shall appoint one of the 
other Judges of the same High Court to perform the dutios 
of Chief Justice of the Court, until some person has been 
appointed by His Majesty to the office of Chief Justico of the 
Court, and has entered on the dischargo of the duties of that 
office, or until the Chief Justice has returned from his 
absence, as the case requires. 

“ (2) On the occurrence of a vacancy in the office of any 
other Judge of a High Court, and during any absence of any 
such Judge, or on the appointment of any such Judge to act as 
Chief Justice, the Governor-General in Council in the case of 
the High Court at Calcutta, and the Loeal Government in other 
cases, may appoint a person with such qualifications as are 
required iu persons to be appointed to the High Court, to act 
as a Judge of the Court ; and the person so appointed may 
sit and perforin the duties of a Judge of the Court, until some 
person has been appointed by His Majesty to the office of 
Judge of the Court, and has entered on the discharge of the 
duties of the office, or until the absent Judge has returned 
from his absence, 'or until the Governor-General in Council 
or the Local Government, as the case may be, sees cause to 
cancel the appointment of the acting Judge. 2 

“Section 10G. — (1) The several High Courts are Courts 
of record and have such jurisdiction, original and appellate, 
including Admiralty jurisdiction in respect of offences com- 


1 The Govornoi’-Oontiral in Legis- 
lative Council may repeal or alter 

this provision as to the commence- 
ment and exclusiveness of official 
remuneration of judges and payment 


to thoir representatives . 5, 0 Goo* V, 
c. 61, s 131 (3), and »Sch* Y. 

2 Balwant Singh (Jiao) v, Kishoti 
(Ram) (1898), 25 1. A„ 54 ; 20 All., 
207; 2 0. W.N., 273. 
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mitted on the high seas , 1 and all such powers and authority 
over or in relation to the administration of justice, including 
powor to appoint clerks, and other ministerial officers of the 
Court, and power to make rules for regulating the practice of 
the Court, as are vested in them by Letlers-Patent, and subject 
to the provisions of any such Letters-Patent, all such jurisdic- 
tion, powers and authority as are vested in those Courts 
respectively at the commencement of this Act." 

This section may be repealed or altered by the Govemor-G-eneral m 
Legislative Council. 2 

By a similar provision in section 9 of the Indian High Courts Act, 

1861, the authority then vested in the Supreme Courts was vested in the 
High Courts. 

The Supreme Courts by virtue of the provisions in their charters, Pioiogatnc 
giving them such jurisdiction and authority as the Justices of the King’s wr,u * 

Bench had by common law in England 2 issued prerogative writs, being 
processes issued upon extraordinary occasions on proper cause shown. 

The High Courts of Bengal, Madras, and Bombay succeeded to the 
powers of the Supreme Courts at Calcutta, Madras, and Bombay re- 
spectively, but as appears below they cannot now be said to be able to 
issue such writs m all the eases, which, when the Supreme Courts 
existed, could only be dealt with by such writs. 

The prerogative writs wero as follows : ~ 

(а) Writs of procedendo , the object of which was to compel inferior Writs of 
Courts to proceed to give judgment. The ample powers of superintend- pmetUiido* 
ence, 1 5 revision, » and transfer 6 now possessed by the High Courts would 

seem to suffice for all the cases to which those writs wore applicable. 

(б) Writs of mandamus . Theso writs wero abolished by section 50 Mamhmus 

of Act I of 1877. 4 ' * ‘ 

Section 45 of the Specific Relief Act, 1877, 7 provides the following 
substitute for writs of mandamus , 

“Any of the High Corats of Judicatures at t'ort William, Madras, Enforcement of 
Bombay, and Rangoon 8 may make an order requiring any specific act to duties, 
be done or forborne, within the local limits of its ordinary original civil 
jurisdiction, by any person holding a public office, whether of a perma- 
nent or a temporary nature, or by any corporation 0 or inferior Court of 
Judicature : 


1 This Act repealed 33 Goo. III. 

c. 52, s. 1 56. 

3 5, 6 Geo. V. c. 61, s. 331 (3), 
Sch. V. 

4 Charter of Calcutta Supremo 
Court, clause 4 ; charter of Madras 
Supreme Court, clause 8 ; charter of 
Bombay Supreme Court, clause 10. 

4 Posit p. 27. 

5 Post, chap, xxix, 

8 Pos^ P« 27. 


7 Act X of 3877. 

8 Bur. Act XI of 1922, Sch. I. 

9 For instance a municipal cor- 
poration or a statutory oommiitoo 
(Bholaram Clmodlmj v. Corporation 
of Calcutta (1909), 30 Calc., 671; 33 
C. W, N., 740), or a statutory officer 
thereof (In the Matter of Bomesh 
(thunder Sen (1912), 39 Calc,, 598; 
16 0, W. H., 472). 
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Exemptions 
from such 
power* 


Prohibition, 


Quo Warranto • 


Provided — 

(a) that an application for such order be made by some person whose 

properly, franchise or personal right would be injured by the 
forbearing or doing (as the case may bo) of the said specific 
act; 

(b) that such doing or forbearing is, under any law for the time being 

in force, clearly incumbent 1 on such person or Court in his or 
ifcs public character, or on such corporation in its corporate 
character ; tJ 

(c) that m the opinion of the High Court such doing or forbearing is 

consonant to right and justice ; 

(d) that the applicant has no other specific and adequate legal 

remedy ; 3 * * * * 8 and 

(e) that the remedy given by the order applied for will be complete. 
Nothing in this section shall be deemed to authorise any High 

Court — 

(/) to make any order binding on the Secretary of State for India in 
Council, on the Governor-General in Council, on the Governor 
of Madras in Council, on the Governor of Bombay in Council, 
or on the Governor of Bengal ; 

[g) to make any order on any other servant of the Crown, as such, 

merely to enforce the satisfaction of a claim upon the Crown ; 
or 

(h) to make any order which is otherwise expressly excluded by any 

law for the time being m force. 

The principles applicable to a writ of mandamus should generally be 
followed in the case of an application for an order under this section. 1 

(g) Writs of prohibition, the object of which was to prohibit inferior 
Courts proceeding without jurisdiction. Writs of prohibition have been 
unheard of in modem times. The powers of appeal and revision seem 
now to afford an adequate remedy. 

(d) Writs of quo warranto , which dealt with usurpation of office, 
franchise or liberty. They are obsolete in England R and are unheard of 
and seem to bo unnecessary in India. 0 


3 See In the matter of the Excess 
Profits Ditty Act (1920), 45 Bom., 
881. 

2 The Court cannot interfere when 
there is a discretion which has been 
not unreasonably oxorcisod: Ismail 
Haji v. Municipal Commissioner of 
Bombay (1903), 28 Bom., 253 ; 5 Bom. 
L. R., 1001, For instances of the 

omission to perform statutory duties 
at municipal elections, see In the 
matter of SarafaMy Mamooji (1910), 
34 Bom,, 659 ; 12 Bom. L. R., 737 ; In 

the matter of llomesh Chunder Ben 
(1912), 39 Calc., 598; 16 C. W. N., 

472 ; In re Surendra Chandra Ghose 

(1918), 45 Calc,, 950 ; Mam Lai Nahar 


(Bai Bahodui ) v. Mowdad Baharmn 
(1918), 22 C. W. N„ 951. 

5 Kcsho Prasad Singh v. Booed of 
Bevenue (1911), 88 Calc,, 553; 15 
C. W. N., 503; Ex parte Gilbert 
(1892), 16 Bom., 398; In the matter 
of Mutiy Lall Ghose (1892), 19 Calc., 
192. 

4 In the matter of Pi ovas Chandra 
Boy (1918), 40 Calc. 588. 

5 Stevens' Blackstone (16th edn.), 
vol. iii, p, 705. 

8 See, however, In the matter of 
CorhUll (1895), 22 Calc, , 717. Sale, Z . , 
described that case as an application 
for a writ of quo warranto , but the 
oases to which he refers were dealt 
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(e) Writs of habeas corpus* The object of these writs was to effect Haoeai 
the release of persons improperly detained in public or private custody. Output 

Section 491 of the Criminal Procedure Code 1 deal** with all cases 
which can occur m the towns of Calcutta, Madras, and Bombay, and 
section 456 of the same Code deals with the detention of European 
British subjects Certain provisions are made for the custody of minors 
by the Guardians and Wards Act, 1800.- 

The power of the High Couits to issue a wilt of habeas corpus beyond 
the Presidency towns was abolished by section 82 of Act X of 1872, the 
repeal of which Act has not revived the power which was taken away 
by it. 3 

As to the power to issue such writs before the passing of that Act, 
see In the matter of Amcor Khan 0870), G Ben. L. II., 892; s.c. on 
appeal (1870), ibid. 459. 

The question as to whether such writs now run has been raised in two 
recent cases, but not decided. 1 

As to the issue of a writ of habeas corpus to bring up prisoners to 
give cvidenoo in India in indictments and information before the Court 
of lung’s Bench, see 1 Win. 1Y. c. 22, s. 6. 

(f) Writs of certiorari, the object of which is to move into the Cvttioum 
superior Courts civil and criminal cases pending before inferior Courts. 

Tho object of writs of certiorari is almost entirely supplied by the 
powers of appeal, revision and transfer both in civil and criminal cases 
which are given to the High Courts. In matters concerning the Revenue 
the High Courts cannot intor£ere. r> 

Tho High Courts at Calcutta, Bombay, and Madras have the same 
power to issue writs of certiorari as was possessed by the Supremo 
Courts of which they are respectively successors, but as a writ of 
certiorari will not issue where there is another RuHiciont 3’cmedy, such 
writ cannot issue in a case to winch section 115 of the Civil Procedure 
Code, 0 section 230 of tho Code of Criminal Proeoduro, 7 or section 107 of 
of tho Government of Cndia Act, 1915,* is applicable/’ 

A High Court can only issue a writ of certiorari or exorcise ro visional 
jurisdiction in respect of civil and criminal Courts, including Courts 
specially instituted, which arcs subjoct to its supenntcndonce. 

It has no power to Interfere with the acts of an executive ofliccr in 
the performance of administrative duties confided to him by the law. 

Whether an act is judicial or not depends on tho nature of tho powers 
conferred by tho legislature, tho character of tho act sought to bo 


with urtdor s. 45 of tho Specific 
Belief Act, 1877. 

1 Act V of 1898. 

8 Act VIII of 1890. 

8 See Act X of 1807, «. G (a)* 

4 Pcvmeshwar Ahir v. the Crown , 
8 Pat. L. J*., 537; [1918 Pat.|, 97; 
Tops v. Emperor (1918), 40 Calc,, 
31, 52. 

6 Posit pp. 20, 27+ 


8 Post , chap, xxix. 

7 Act V of 1898. 

8 Post, p. 27. 

8 Resant v. Advocate* (funeral of 
Madras (1 919), 40 2 . A., 176 ; 48 Mad., 
140; 23 0, W. 3SF., 986; 21 Bom. 
L. lb 807 ; s.o, in Court below, 
In re Iksanl (1916), 39 Mad., 1164 ; 
In re JSfatarafa Iyer (19X2), 30 Mad., 
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quashed, and the nature and extent of the discretion vested with the 
authority and other similar considerations. 1 * * 

The question as to the power of the High Court to issue writs of 
certiorari came before a Division Bench of the Madras High Court in 
In re JSfataraja Iyer (1912). 36 Mad., 72, in which case it was held that 
a High Court had power, at any rate within the limits of its ordinary 
original civil jurisdiction, to issue a writ of certiorari on a Divisional 
officer hearing appeals under the Income Tax Act (II. of 1886). 

The learned Judges differed as to whether the writ would run outside 
such limits. 

The question was considered by the Judicial Committee in Besant 
Advocate-'Gencral of Madras? In that case their Lordships say — J 

u It would seem that at any rate the three High Courts of Calcutta, 
Madras, and Bombay possessed the power of issuing this writ (see Be 
the Justices of the Supreme Court of Judicature at Bombay (1829), 
1 Knapp, pp. 1, 49, 51, 55 ; and Nundo Lai Bose v. The Corporation for 
the Town of Calcutta , 11 Calc., 275). Whether any of the other Courts 
which are by definition High Courts for the purposes of this Act havo 
the power to issue writs of certiorari is another question. 

“ Supposing that this power once existed, has it been taken away by 
the two codes of procedure? No doubt these codes provide for most 
cases a much more convenient remedy. But their Lordships are not 
disposed to think that the provisions of section 435 of the Criminal 
Procedure Code and section 115 of the Civil Procedure Code of 1908 are 
exhaustive. Their Lordships can imagine cases, though rare ones, which 
may not fall under either of these sections. For such cases their Lord- 
ships do not think that the powers of the High Courts which havo 
inherited the ordinary or extraordinary jurisdiction of the Supreme 
Court, to issue writs of certiorari , can be said to have been taken away.” 

A writ of certiorari was recognised by section 38 of the Bengal Salt 
Act, 1864, 4 which barred its application to proceedings under that Act. 

(g) Writs in Error, which are, it is submitted, obsolete, full power 
being otherwise given for dealing with any error committed by the 
subordinate Courts. 

“ Section 106. — (2) The High Courts have not and may not 
exercise any original jurisdiction in any matter concerning the 
revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and practice of 
the country or the law for the time being in force.” 

This last provision is a reproduction of 21 Geo. III. c. 70, s. 8. Seo 
In the matter of Audhur Chundra Shaio (1873), 11 B. L. R., 250 ; 


1 In re Besant (1916), 39 Mad , 

1164; s.c. on appeal, Besant v. 

Advocate*Qcncral of Madras (1919), 
46 I. A., 176; 43 Mad., 146; 23 
0. W. N., 986; 21 Bom. L. R„ 867. 

a (1919), 46 I, A., 176; 43 Mach, 


146; 23 C. W. N., 986; 21 Bom. 
L. R., 867. 

a 46 I. A., at p. 190; 43 Mad., 146, 
at p. 159 ; 23 0. W. N., at p, 994 ; 21 
Bom. L. R., at p. 878, 

4 Bon. Act VII of 1864, 
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Collector of Sea Customs v. CHthmnbaram (1876), 1 Mad.. 89; Madras 
City Land Revenue Act, 1851 (XII. of 1851), ss. 16, 17. 

“ Section 107. Each of the High Courts has superintendence Powers of 
oyer all Courts for the time being subject to its appellate juris- ^th^espect 
diction, 1 and may do any of the following things, that is to ^ 0 ^ b s ° rclinaio 
say,— . , 

(a) call for returns ; 

(b) direct the transfer 2 of any suit or appeal from any 

such Court to any other Court of equal or superior 
jurisdiction; 3 4 

(c) make and issue general rules and prescribe forms for 

regulating the practice and proceedings of such 
Courts; 

(d) prescribe forms in which books, entries, and accounts 

shall be kept by the officers of such Courts ; and 

00 settle tables of fees to be allowed to the sheriff, 
attorneys, and all clerks and officers of Courts : 

Provided that such rules, forms, and tables shall not be 
inconsistent with the provisions of any Act for the time being 
in force, and shall require the previous approval, in the case 
of the High Court at Calcutta, of the Governor-General in 
Council, and in other cases of the Local Government.” ^ 


An order made by a Collector tinder section 11 of tlie Land Acquisition Land 
Act, 1894, is not subject to revision by the High Court, 5 * but an order acquisition, 
made by him under section 18 of the Act is subject to revision. 0 

Although the power of superintendence given to the High Courts by 
this section is in the main given for administrative purposes, it is not 
merely administrative, or ministerial, but is also judicial, 7 and a High 


1 See Sheonandan Prasad Singh v. 
King Emperor (1918), 3 Pat. L. J M 
581 ; [1919 Pat.], 1. 

2 This has nothing to do with the 
power of removal to-be found in the 
Letiers-Patent (post, p. 61); Muni- 
cipal Officer, Aden v. Ismail Hajee 
Mlana (1905), 83 I. A., 38; 30 Bom., 
246 ; 10 C. W. 2ST., 185 ; 8 Bom. 
L, B. r 4. 

3 See Maharajah of J zypore v, 
Bapayammaf 1900), 23 Mad., 329. 

4 This section is similar to s. 15 of 
the, Indian High Courts Act, 1861 
(24, 25 Viet. c. 104). 

5 See Ezra v. Secretary of State 

(1905), 82 I. A., 98; 32 Calc., 605 ; 


9 C. W. N., 454; 7 Bom. L. R., 422 ; 
British podia Steam Navigation Co» 
v. Secretary of State (1910), 38 Calc. , 
230 ; 15 O. W. H., 87 ; Krishna Das 
v. Collector of Babna (1912), 10 C. L. L, 
165 ; Saraswati Pattack y. Land 
Acquisition Deputy Collector of Cham- 
paran (1917), 2 Pat. L. h> 204. 

• Karameswara % Lam Acquisi- 
tion Collector (1918), 42 Mad., 231. 

7 See Baghunath Sahay (Mumhi) 
v. Hazari Sahu^iini. Pat.}, 105; 
Bijee Kooer (Mussamat) v. Dcmodur 
Bass (Bai) (1873), 5 H. W. P. } 55; 
Muhammad Suleman Khan v. Fatima 
(1886), 9 AIL, 104 ; Tej Ram v» Her- 
suhh (1875), 1 All,, 101; 
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Court lias power (hereunder 10 rectify the mistakes made i>y subordinate 
Courts. 

The power of superintendence is independent of the question whether 
an appeal lies in the particular case 1 

Under this section the High Court can revise an order made by the 
Controller under the Calcutta Bent Act, 1920, post, p 358. 

Revenue Where the superintendence over a Bevenuo Officer in a particular 

Courts. matter i 3 vested in the Board of Revenue, a High Court has no revisional 

power. 2 3 * * * 

Wheie an appeal lies from the Bevenuo Officer to the High Court, 
the High Court can under this section revise his proceedings." 

Legal Practi- The High Court may interfere with proceedings under the Legal 
tioaerB Act. Pl . aotltloIltJ1 . s Act, 1879 (XVIII of 1879), if the Judge has grossly abused 
his powers, or has acted in excess of his jurisdiction, or done something 
without jurisdiction, 1 

As to the question whether a Bench of a High Court can deal with 
an order made under section 36 of that Act, seo In re Kedar Hath (1908), 
31 All., 59. 

In addition to the powers of revision given to it by this section, the 
High Courts have poweis of revision in civil cases under section 115 of 
the Code of Civil Procedure (Act V of 1908) 

Special powers aro also given to them to revise judgments of Small 
Cause Courts 0 

Revision. As to writs of certiorari , see ante, pp.25, 26. Section 107 of the Govern- 

ment of India Act, 1915, gives to the High Court largo powers over the 
inferior Courts. 7 The revisional powers given by section 115 of the 
Procedure Code s are limited, but the view taken by the Courts as to 
the cases in which the High Courts should exorcise their powers prevents 
any substantial distinction being made between the powers given by the 
two enactments. 


1 Uma Glia, ran Mondol v, Mid- 
napur Zemindary Company (1914), 
18 C. W. N. , 782 ; Sheonandan Prasad 
Singh v. King Emperor (1918), 3 Pat. 
L. J., 581; [1919 Pat.], 1; In the 
matter of Abdool All (Syud) (1875), 
15 B. L. B., 197. 

a Umaclm'an Mondol v. Midnapur 
Kemindary Company (1914), 18 C. 
W.N.,782. 

3 As to the Chota Nagpur Tenancy 
Act (Bon. Act VI of 1908), see Kartik 
Chmdra Ojha v. Gora Chand Mahto 
(1913), 40 Calc., 518. As to the 
fcJonthal Parganas, see Varbari Pan - 
jar a v. Bhoti Boy (1914), 41 Calc s 
915; 18 C. W. N., 575; Sardhari 

Sah v. HuTcnm Chand 8ah (1914), 41 

Calc., 876; 18 C. W. N., 602. Cf. 
In the matter of Gobind Koomar 

Chowdry (1867), B . L. E. P, B. R., 714 ; 

7 W. R, 0. R., 520 ; Nilmoni Singh 


Deo Bahadur (Itajah) v. Taianath 
MooluC } jee (1882), 9 1. A,, 174 ; 9 Calc., 
295. 

4 Janak Kishore [1917 Pat.], 60; 
In ie Stddeshwar Boral (1899), 4 
C. W. K, 36. 

5 Post, chap. xxix. 

«* Soo Act XV of 1882, s. 6, post , 
p. 255, and Act IX of 1887, ss. 25, 28, 
post , pp. 275, 276. 

7 Bnndaban Chander Choubc v. 
Gam' Chandra Boy, [1920 Pat.], 50. 
Cf. Bliyiub Chunder Chunder v. 
Sharm Soonderee J Oebea (1866), 6 
W. R., Act X. R., 68, at p. 69; 
Ajonmssa Bibi v. Suija, Kant Aoharji 
(1869), 2 B. L. R. A. C., 181 ; 11 
W. R. C. R., 56 ; Bhagwan Bamanuj 
Das ( MoJmnt ) v. Khettermom Dassi 
(1890), 1 0. W. N., 617. 

8 Act V of 1908, post , chap. xxix. 
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The revision section of the Civil Procedure Code might properly be 
accepted as indicating the extent to which the Court should ordinarily 
interfere in civil cases with the findings of such subordinate tribunals as 
are invested with exclusive jurisdiction to try and determine all questions 
of law and fact arising in suits within their exclusive cognizance, and m 
which their decisions are declarer! by law to be final, 1 but the lav, 
having left the power contained in section 107 unlimited, it is not 
desirable to limit it by any hard-and-fast rule. 2 

As to the civil cases in which the High Courts interfere m revision, 
see post, chapter xxix. 

In cases in which the High Courts cannot interfere under the re- 
visional provisions contained m the Code of Civil Procedure, * ordinarily 
they only interfere where the Courts below have declined to exercise the 
jurisdiction vested m them, or have exercised a jurisdiction which they 
do not possess , 1 but it has been held that where there is anything in 
the nature of a denial of the right of fair trial a High Court can interfere 
under section 107. 5 

The revisional powers of the High Courts are discretionary, and will 
only be exercised when injustice has manifestly been done bv a sub- 
ordinate Court and when there is no other remedy. 0 

A High Court will not interfere where there has boeu laches or 
unexplained delay. 7 

In the exercise of its powers of superintendence under this section 
a High Court is not restricted, as it is under the revisional power given 
to it by section 115 of the Civil Procedure Codc, s to cases whoro no 
appeal lies ; 0 but it was held that where an appeal to tiie High Court is 
expressly excluded, the Court would not interfere under the provisions 
Of the High Courts Act, 1801, corresponding with section 107 of the 
Government of India Act, 1915, except where the lower Court has exor- 
cised a jurisdiction which it did not possess or has declined to exercise a 
jurisdiction which it possessed. 10 

A High Court in British India lias power to punish contempts of its 


1 Muhammad Suleman Khan v. 
Fatima (1880), 9 All. 104, at p. 107. 
8oo Abdullah v. Salaru (1895), 18 
All , 4. 

a Dhagwan llama v uj Dan (Mali ant) 
V. Khettn moni Da tin (3890),! (1. W 
JST., 017. Por a recent case in which 
the Court gave eOeot to what arc 
said to bo the wider powers of s, 15 
of the Indian High Courts Act, 1861, 
corresponding with s. 107 of the 
Government of India Act, 1915, see 
Sardhari Salt v. Hnhum Chand Hah 
(3914), 41 Calc., 870. 

* Post, chap. xxix. 

4 See tn the matter of Lukhy leant 
Bose (1875), 1 Cato., 380; 24 W. K. 
C. B., 440; Pratap Singh (Malik) v. 
Khan Mahomed (1909), 86 Calc., 994; 
18 C. W. N., 1222; Tej Bam s> 


Hamikh (1875), 1 All., 101. 

6 liraja JJhumn T) uj mail v. H) is* 
ehandra Tewari (1918), 4 Pat. B. 9., 
20, at p. 28. 

0 See Smnhoe v. Item Lai Huhar 
(1894), 2 0. W. N., 727; M mlhttb 
Churnin' (tirec v. H 'ham Chand (Jim* 
(1877), 0 Oak*., 248 ; In the matter of 
Miller (I860), 4 Jl. 14. It. A. 0., 72, 
note ; 12 W. K. 0. H., 302. 

7 liadha Mahan Hoy v. ltd j (Jhnnder 
Shah (1874), 22 W. R. 0. H., 522. 

8 Post, chap. xxix. 

9 Abdulla v. Salaru (1895), 18 All., 
4, at p. 7. 

10 Seo Karim Sheikh v, Mukhoda 
Soondery Basses (1875), 15 B. L. B., 
113 ; 23 W. & C. R., 268; In the 
matter of Lukhykmt Bose (1875), 1 
Calc., 180 ; 24 W. B, 0. R., 440. 


When will 
interfere 


Power 

discretionary. 


Contempt of 
Court. 
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own authority to the same extent, and in the same events as such power 
is possessed by King’s Bench Division in England , 1 2 but it has no power 
to punish contempts of inferior Courts, even when they arc subject to 
its superintendence. 3 

Exercise of ** Section 108. — (1) Each High Court may by its own rules 
smgie Judges 7 provide as it thinks fit for the exercise by one or more Judges, 
Courts Slon or by division Courts constituted by two or more Judges, of 
the High Court, of the original and appellate 3 jurisdiction 
vested in the Court.” 4 

A division Court must consist of at least two Judges, 5 * so a single 
Judge in Bengal cannot refer a case to a full bench. 0 

“(2) The Chief Justice of each High Court shall determine 
what Judge in each case is to sit alone, and what Judges of 
the Court, whether with or without the Chief Justice, are to 
constitute the several division Courts.” 

The first paiagraph of this section in subject to repeal or alteration 
by the Indian Legislature.' 

Power for Section 109. — (1) The Governor-General in Council may, 

<ienerai°in fry order, transfer any territory or place from the jurisdiction 

litcfiocai of one to llie jurisdiction of any other of the High Courts, and 

dSn°of iuris ’ au ^ 10r * se “y Uigh Court to exercise all or any portion of its 
lhsh Courts, jurisdiction in any part of British India not included within 
the limits for which the High Court was established, 8 anti also 
to exercise any such jurisdiction in respect of any British 9 
subject for the time being within any part of India outside 
British India. 

“(2) The Governor-General in Council shall transmit to 
the Secretary of State an authentic copy of every order made 
under this section. 

1 Surcndranath Banerjea v. Chief W. N., 547, 

Justice, etc,, of Bengal (1888), 10 5 Baghtibar Singh v. Jctlm Makton, 

I. A., 171 j 10 Gale., 109. [1922 Pat.], 88 ; (1922), 1 Pat., 884 ; 

2 Empeior v, Ballmshna (1921), Nabu Mondul v. Chohm Mulhk 

24 Bom. L. K,, 16; Legal Remcm- (1898), 25 Gale., 896. 

brance* v. Mahlal Chose (1913), 41 • Nabu Mondul v. Chohm Mulhk 

Calc., 173 , 17 G. W N., 1258. (1898), 25 Gale,, 890 

3 This includes reviaional jurisdic- * $ g G 0 , Y< c 61> 181 ^ 

tion : Queen v. Nyn Singh (1870), 2 amended by Q, 10 Geo. V. c. 10J , L 2. 
N. W. P., 117. ? BaUshiear Bhagartl v. JihagU 

4 Cf. Narnyan Vithal Samant v. tctiJii Lass (1908), 35 Calc. 701; lii 

Janlcibai (1915), 39 Bom., 604; 17 0. W. N., 657. 

Bom. L. Tt,, 055; Clmtanna Matte e » 0, 7 Clco, V, <\ 87, Sch. t, 

v. Jfalodhur Maitee (J903), 7 G. 
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“(3) His Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
disallowenee shall make void and annul the order as from the 
day on which the Governor- General notifies that lie has 
received intimation of the disallowance, but no act done by 
any High Court before such notification shall be deemed 
invalid by reason only of such disallowance.” 

The Indian Legislature can remove territory from the jurisdiction of 
a High Court 1 

“ Section 110. — (I) 2 The Governor-General, each Governor, ExempUon 
Lieutenant-Governor, and a minister appointed undor the diction of 
Government of India Act of 1919, and Chief Commissioner Hlfih Coml 
and each of the members of the Executive Council of the 
Governor- General or of a Governor or Lieutenant-Governor, 
shall not — 

(a) be subject to the original jurisdiction of any High 

Court by reason of anything counselled, ordered or 
done by any of them in his public capacity only ; 
nor 

(b) be liable to be arrested or imprisoned in any suit or 

proceeding in any High Court acting in the exercise 
of its original jurisdiction; nor 

(<•) be subject to the original criminal jurisdiction of any 
High Court in respect of any offonce not being 
treason or felony. 3 

“(2) The exemption under this section from liability to 
arrest and imprisonment shall extend also to the Chief 
Justices and other Judges of the several High Courts.” 

Those provisions were taken from 33 Geo. Til. c. 63, hs. 15, 17 ; 21 
Geo. III. e, 70, s. 1; and 37 Goo. J II. c. 342, s. 11, which have }>tsen 
repealed by the Government of India Act, 3915 (5, G Geo. V. c. 01), 
s. 330. 


1 Queen v, fitvtah (1878), 5 I. A., 
178 ; 4 Calo., 172; 8 C. L, R., 197. 

« C, 7 Goo. V. c. 87, Sch. I. ; 9, 10 
Geo. V. c. 101, Sch. I. 

* The expression “ treason ” and 
u felony ” are not known to the Indian 
criminal law. “ Treason ” would 
apparently include only the offences 
described in sections 121 to 123 of the 
Indian Penal Oode (Act XLV of 1800). 
The expression (t felony ” originally 


meant those offences which involved 
forfeiture of property “till by long 
use wo began to signify by the term 
of felony the actual crime committed, 
and not tho penal consequence ” 
(Kerr’s Blacks tone, XV., 9G). In thte 
section the expression might be taken 
to mean all such crimes as would, if 
they had been committed in KngtanU, 
bo considered to be felonies. 
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The provisions of this section arc liable to repeal or alteration by the 
Governor-Goner al m Legislative Council. 1 

“ Section 111. The order in writing ol tlio Governor- 
General in Council for any act shall, in any proceeding, civil 
or criminal, in any High Court acting in the exercise of its 
original jurisdiction, be a full justification of the act, except so 
far as the order extends to any European British subject ; hut 
nothing in this section shall exempt the Governor-General, or 
any member of his executive council, or any person acting 
under their orders, from any proceedings in respect of any 
such act before any competent Court in England. 5 ’ 

This provision is taken from 21 Geo. III. c. 70, ss. 2, 3, 4, which 
have been repealed by the Government of India Act, 1915 (5, 6 Geo. V, 
c, 61), s. 130. It may bo repealed or altered by the Indian Legislature. 2 

“ Section 112. The High Courts at Calcutta, Madras, and 
Bombay, in the exercise of their original jurisdiction in suits 
against inhabitants of Calcutta, Madras, or Bombay, as tlio 
case maybe, shall, in matters of inheritance and succession 
to lands, rents, and goods, and in matters of contract and 
dealing between party and party, when both parties are 
subject to the same personal law or custom having the forco 
of law, deeido according to that personal law or custom, and 
when the parties are subject to different personal laws or 
customs having the force of law, decide according to the law or 
custom to which the defendant is subject.” 

This section is liable to repeal or alteration by the Governor-Genoval 
In Legislative Council a 

This section contains provisions which are to be found with regard to 
the Supreme Court of Calcutta m 21 Geo, III. c. 70, s, 17, with regard 
to the Supreme Court of Madras in 37 Geo. III. c, 142, s. 13, read with 
39, 40 Geo. 111. c. 79, s. 5, and with regard to the Supreme Court of 
Bombay in 37 Geo. TIT. c. 142, s. 33, read with 4 Goo. IV. o. 71, s. 9, 
These enactments were all repealed by the Government of India Aot, 
1915 (5, 6 Geo. Y. c. 01), s 130. 

So far as it goes the Indian Contract Act 1 has superseded tin* Hindu 
and Mahomedan laws of contracts ; but it may sometimes be necessary 
to refer to those lav s as to matters of contract or dealing Vor instance, 
tbe Hindu law of gifts is to some extent still applied to gifts by Hindus ; 

* 6, 6 Goo. V. c. 61, s. 130. Boh. V. 

a 6, 0 Goo. V. c. 61, s. 131 (3), * IX of 1872. 

m amended by 9, 10 Geo, V, c. 101, 6 Madhub Chwndcr PoramcmAch v* 

Sch. Til. Bajcoomw' Doss (1874), 34 B. L, B., 

a 5, G Geo, V. o, 61, s. 131 (8), 70; 22 W. R 0. B., 870. 
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and tlio law of damdnpat, by winch no greater arrear of interest can be 
recovered at any one time than what will amount to the principal sum, 
is applied m some cases. 1 

The Mahomcdan law of gifts is also applied, and except in the Madras 
Presidency the Mahomedan law of pre-emption is applied. In the 
Punjab and Oudh the Legislature has dealt with the law of pre-emption. 

“ Section 113. His Majesty may, ii he sees fit, by Letters- Power to 
Patent, establish a High Court of judicature in any territory tionai High 
in British India, whether or not included within the limits of ^ ouxta * 
the local jurisdiction of another High Court, and confer on 
any High Court so established any such jurisdiction, powers 
and authority as are vested in or may be conferred on any 
High Court existing at the commencement of this Act ; and, 
where a High Court is so established in any area included 
within the limits of the local jurisdiction of another High 
Court, His Majesty may, by Letters-Patent, alter those limits, 
and make such incidental, consequential, and supplemental 
provisions as may appear to be necessary by reason of the 
alteration.” 2 

By virtue of tins power High Courts have been established at Patna/ 1 
Lahore/ and Bangoon/ 

“ Section 114. — (1) His Majesty may, by warrant under A^omtment^ 
his Boyal Sign Manual, appoint an Advocate-General for each Mvocat^ ° 
of the Presidencies of Bengal, Madras, and Bombay. General. 

“(2) The Advocate-General for each of these Presidencies 
may take on behalf of His Majesty such proceedings as may 
be taken by Bis Majesty’s Attorney-General in England/’ 

As to tiro power of the Advocate-General to exhibit informations in 
civil matters, see Secretary of State v. Bombay Landing and Shipping 
Company (1868), 5 Bom, XL C. 0. C. J., 213, at pp. 41, 42. 

This provision as to the power of an Advocate-General maybe re* 
pealed or altered by the Indian Legislature/ 

1 Hoe Trevelyan’}! ** Hindu Law ” 

(2nd edn.), pp. 8, 9. 

2 This power was first given by tbo 
Indian High Courts Act, 1911 (1, 2 
Geo. V. e. 18, s. 2), mtc, p. It), 

3 Pont, chap. v. 


s 


4 Posf, chap. vi. 

6 Post, chap. vii. 

u Government of India Act, 1015 
(5, G Geo. V. c Cl), s, 131(3), Sch.V, 
as amended by 0, 10 Goo. V. o. 101, 
Sch. II. 


C.JI. 
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Leifceis-Patent 
of 1802* 


Letters-Patent 
of 18G5. 


Letters-Patent of the High Courts at Calcutta , 1 
Madras, and Bombay. 

In pursuance of the authority given by section 1 of the Indian 
High Courts Act, 1861, 2 Letters-Patent were issued in 1862 
establishing High Courts at Fort William in Bengal, 3 Madras, 
and Bombay. 

These Letters-Patent were revoked by new Letters-Patent 
issued to those Courts in 1865. 

The Letters-Patent issued to the above High Courts wore 
in similar terms. Where there is any difference of phrasoology 
between those granted to the High Courts of Madras and 
Bombay and those granted to the High Court of Bengal, the 
differences are hereinafter noted. 

The Letters-Patent granted in 1865 to the High Court of 
Bengal, aftor reciting, amongst other things, the Indian High 
Courts Acts, 1861 4 and 1865, 5 * and after revoking the Letters- 
Patent of 1862, proceeded as follows : — 

“ Clause 2. And We do by theso presents grant, direct, and 
ordain that, notwithstanding the revocation of the said Letters- 
Patent of the [fourteenth of May] G one thousand eight hundred 
and sixty-two, the High Court of Judicature, called the High 
Court of Judicature at [Fori William in Bengal] 7 shall be and 
continue, as from the time of the original erection and 
establishment thereof, the High Court of Judicature [at Fort 
W T illiam in Bengal] 8 for the [Bengal Division of the Presidency 
of Fort William] aforesaid, and that the said Court shall be 

1 5, C Geo. Y. c. Cl, s. 101 (5), of Juuo ” 

2 24, 26 Viet. c. 304, ante , p, 19. 7 For Madras: “Madras.” For 

3 Now called the High Court at Bombay : “Bombay.” 

Calcutta : 5, 6 Goo. Y. o. Gl , s. 101 (5 ). 8 For Madras: “Presidency of 

4 Ante, p. 19. Madras.” For Bombay * “Presidency 

r * Ante, p. 19. of Bombay.” 

*> For Madias and Bombay ; “20th 

U 
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and continue a Court of Record, . . .* and that all rules and 
orders in force in the said High Court immediately before the 
date of the publication of these Letters-Patent shall continue 
in force, except so far as the same are altered hereby, until the 
same are altered by competent authority.” 


The High Court of Bombay has not and is deemed never to have had Sindh, 
jurisdiction over the Province of Sindh.- 

The establishment of a High Court at Patna gave to that Court juris* 
diction over a portion of the territory which had theretofore been subject 
to the jurisdiction of the Bengal High Court. 

The Bengal Division of the Presidency of Fort 'William now con- Bengal 
. . « „ division, 

sists 1 * 3 of — 

1. The Chittagong Division, comprising the districts of Chittagong, 
the Chittagong Hill-tracts, Noakhali, and Tippera. 

2. The Dacca Division, comprising the districts of Bakarganj, Dacca, 

Faridpur, and Hymen singh. 

3. TheBajshahi Division, comprising the districts of Bogra, Dinajpur, 

Jalpaiguri, Malda, Pabna, Bajshahi, and Kangpur. 

4. The Burdwan Division, comprising the districts of Bankura, 

Birbhum, Hooghly, Howrah, and Midnapur. 

5. The Presidency Division, comprising the town of Calcutta and the 
districts of Jessorc, Khulna, Murshidabad, Nadia, and the 24 Parganas. 

6. The District of Darjeeling. 

7. The Assam Valley Districts Division, comprising the districts of 
Darrang, Garo Hills, Goalpara, Kamrup, Lakhimpur, Nowgong, and 
Sibsagar , and the Surma Valley and Hill Districts Division, comprising 
the districts of Caehar, Khasi and Jaintia Hills, Lushai Hills, Naga 
EEills, and Sylhet. 

Clause 5 provides for the making of declarations by the Judges. Declarations. 

Clause 6 provides for the use of a seal and for the custody of such seal. Seal. 


“ Clause 7. And We do hereby further grant, ordain, and Write, etc., to 
appoint all writs, summonses, preeepts, rules, orders, and 0 r the Crown 
other mandatory process to he used, Issued or awarded by the and imder se&1, 
said High Court of Judicature at [Fort William in Bengal ], 4 
shall run and he in the name or style of Us, or of Our lineal 
successors, and shall he sealed with the seal of the said High 
Court. 

“ Clause 8. And We do hereby authorise and empower the Appointments, 
Chief Justice of the said High Court of Judicature at [Fort 
William in Bengal ] 4 from time to time, as occasion may 
require, and subject to any rules and restrictions which may 


1 As to thon pending proceedings, 19X2; Act YII of 1912. As to Dar- 

8 Act V of 1872, s. 1. je tiling, soe Aet XIX of 1807, s. 2. 

* Proclamation of the Governor- * For Madras: “Madras." For 

General in Council of March 22nd, Bombay: "Bombay." 
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be prescribed by the [Governor-General in Council] 1 to 
appoint so many and such clerks and other ministerial officers 
as shall be found necessary for the administration of justice, 
and the due execution of all the powers and authorities granted 
and committed to the said High Court by these Our Letters- 
Patent . . . 2 and it is Our further will and pleasure, and We 
do hereby, for Us, Our heirs and successors, give, grant, 
direct, aud appoint that all and every the officers and clerks to 
be appointed as aforesaid shall have and receive respectively 
such reasonable salaries as the Chief Justice shall, from lime 
to time, appoint for each office and place respectively, and as 
the [Governor-General in Council] 3 4 shall approve of : Provided 
always, and it is Our will and pleasure that all and every the 
officers and clerks to be appointed as aforesaid shall be resident 
within the limits of the jurisdiction of the said Court so long 
as they shall hold their respective offices ; but this proviso 
shall not interfere with or prejudice the right of any officer or 
clerk to avail himself of leave of absence under any rules 
prescribed by the [Governor-General in Council], 1 and to 
absent himself from the said limits during the term of such 
leave, in accordance with the said rules. 5 


Admission of Advocates, Vakils , and Attorneys . 

“ Clause 9. And We do hereby authorise and empower the 
said High Court of Judicature at [Fort William in Bengal] 6 to 
approve, admit, and enrol such and so many Advocates, Vakils, 
and Attorneys as to the said High Court shall seem meet ; and 
such Advocates, Vakils, and Attorneys shall be and are hereby 
authorised to appear for the suitors of the said Court, and to 
plead or to act, or to plead and act, for the said suitors, 
according as the said High Court may, by its rules and 
directions, determine, and subject to such rules and directions. 

“ Clause 10. And We do hereby ordain that the said High 
Court of Judicature at [Fort William in Bengal] 7 shall have 
power to make rules for the qualification and admission of 


1 For Madras and Bombay: 

“ Governor in Council.” 

a See Amending Letters-Patent, 
1919, cl. 1 (a). 

$ For Madras and Bombay : 

“ Governor in Council, subject to tho 
control of the Governor-General in 
Council#” 

4 For Madras and Bombay : 


*' Governor in Council.” 

5 See paras. 9, 10 of Dospatch of 
Secretary of State accompanying 
first Letters-Patent. 

6 For Madras: “ Madras.” For 
Bombay: “ Bombay.” 

7 For Madras : “ Madras.” For 
Bombay : “ Bombay.” 
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proper persons to be Advocates, Vakils, or Attorneys-at-law ; 
and shall be empowered to remove or to suspend from practice, 
on reasonable cause, 1 the said Advocates, Vakils, or Attorneys- 
at-law ; and no person whatsoever, 2 but such Advocates, Vakils, 
or Attorneys, shall be allowed to act 3 or to plead for, or on 
behalf of, any suitor in the said High Court, except that any 
suitor shall be allowed to appear, plead, or act on his own 
behalf, or on behalf of a co-suitor.” 

The High Court is not precluded from removing or suspending an 
advocate by the fact that he is a member of the English Bar. 4 

Where tho High Court has made an order of dismissal an app>eal lies 
by way of petition to His Majesty for leave to appeal and not otherwise/ 1 

As to tho powers of tho Courts to deal with practitioners m the sub- 
ordinate Courts, see the Legal Practitioners Act, 1870 (XVTIT of 3870), 
post, chapter xxxix. 

nini J iii'Midiim of tlu » JIujh Court, 

“ Clause 11. And We do hereby ordain that the said High bocal hunts of 
Court of Judicature at [Poi*t William in Bengal] 6 shall have nSnSyS ° nMl ' 
and exercise ordinary 7 original civil jurisdiction within such ^ risdlctl0U * 
local limits as may, from time to time, be declared and pre- 
scribed by any law made by competont legislative authority 
for India, and until some local limits shall bo so declared 
and prescribed, within the limits declared and prescribed by 
the proclamation fixing the limits of Calcutta issued by the 
Governor-General in Council on September 10th, 1794, and 
the ordinary original civil jurisdiction of the High Court 
shall not extend beyond tho limits for Hie time being declared 
and prescribed as the local limits of such jurisdiction.” 

The limits of the ordinary original civil jurisdiction of tho High 
Court at Calcutta have been prescribed by Act XV of 1919, 

In the Bombay and Madras Letters-Patent the limits of 


1 See In ve Savbadhicary (390G), 34 
X. A., 41; 2D All., 95; 11 0. W. N. f 
273 ; 9 Bora. L. E., 9 In re Jivanlal 
Varajray Dcsai (1919), 44 Bora., 418. 

3 Hot oven a “ recognised agent : ” 
Prannath ChowdJvry v. Qanendro 
Moliun Tagore (1805), 3 W. E. 0. B,, 
10 $. 

8 This includes giving instructions 
to counsel in references from a Small 
Cause Court: Moran v. Pewan AH 
Sevang (1872), 3 B. Xj. B., 41$. 

4 In re Sarbadhicary (1900), 34 
1. A., 41; 29 All., 95; 11 0. W, 


273 ; 9 Bom. L. B., 9. 

6 O. S. D. v. Government of Bombay 
(1907), 32 Bom., 100; 10 Bom. L. B., 
21 . 

0 Bor Madras: “Madras.’* For 
Bombay: “Bombay,” 

7 This expression “ embraces all 
such jurisdiction as is exorcised in 
tho ordinary course of law and with- 
out any special stop boing necossary 
to assume it ** : JSfavivaJioo v. Tumor 
(1889), 30 T. A., 25C, at p. 1C2; 13 
Bom., 520, at p, 533. 



38 


CIVIL JUJUSMCTIOU. 


[chap. m. 


Powers to 
extend bound* 
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dency towns. 


Original jurii 
diction as to 
suits. 


the local jurisdiction of the respective High Courts at the 
date of the publication of the Letters-Patent were fixed until 
others might be prescribed. 

Clause 11 of the Madras Letters-Patent of 1865 provides 
lor the ordinary original civil jurisdiction to be exercised 
within the limits of the; local jurisdiction of the High Court 
of Madras at the date of the publication of the Letters-Patent 
of 1865, i.e. under the Letters-Patent of 1862. 

The 11th clause of the Madras Letters-Patent of 1862 
declares the local limits of the Court in its original juris- 
diction until altered by the Governor in Council to be the 
limits “ of the present jurisdiction of the Supreme Court.” 

There are similar provisions under clause 11 of the 
Letters-Patent granted to the High Court of Bombay in 
1862 and 1865. 

The ordinary original civil jurisdiction of theso three 
High Courts extends within the limits of the towns of Cal- 
cutta, Madras, and Bombay respectively, but the Governor of 
Bengal in Council, the Governor of Madras in Council, and 
the Governor of Bombay in Council may, with the approval 
of the Secretary of State in Council, and by notification, 
extend the limits of the towns of Calcutta, Madras, and 
Bombay respectively; and any Act of Parliament, Letters- 
Patent, charter, law or usage conferring jurisdiction, power 
or authority within the limits of these towns respectively 
shall have effect within the limits as so extended. 1 

A High Court cannot in its original jurisdiction issue a warrant for 
the execution of a decree to be executed outside the limits of such 
original jurisdiction. 2 A process for contempt of Court stands upon a 
different footing, 3 as it is not issued in exorcise of the Court’s civil juris- 
diction. 4 

“ Clause 12. And We do further ordain that the said 
High Court of Judicature at [Port William in Bengal] 5 in 
the exercise of its ordinary original civil jurisdiction shall 
be empowered to receive, try, and determine suits of every 


1 5, 6 Geo, W. c. 61, s, 62. 8 Harivallabhdas Kalliandm v. 

, 2 Brnnady fiajah of v. Sectharam Utamchand Mamhchand (1870), 7 
Ghetty (1902), 20 Mad., 120 ; S agora Bom. H. 0., 172. 

JDutt v. Bam Chunder Mitter (1862), 4 Navivahoo v. Narotamdas Oandas 

1 Hyde, 136 ; Monomotho Nath Dey (1882), 7 Bom., 5. 
v. Greender Chtmder Qhose (1875), 24 5 For Madras : “ Madras.” For 

W. B. C. R. 866. Bombay: (< Bombay.” 
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description, 1 2 if, in the case of suits for land *■' or other 
immovable property, such land or property shall be situated, 
or, in all other cases, if the cause of action 3 shall have 
arisen, either wholly, or, in case the leave of the Court shall 
have been first 4 - obtained, in part, within the local limits of 
the ordinary original civil jurisdiction of the said High Court, 
or if the defendant 5 * at the time of the commencement of 
the suit shall dwell, or carry on business, or personally work 
for gain within such limits : except that the said High Court 
shall not have such original jurisdiction m eases falling within 
the jurisdiction of the Small Cause Court at [Calcutta ] (> in 
which the debt or damage, or value of tho property suod for, 
does not excoed ono hundred rupees.’ 5 

Thus tho High Court has jurisdiction- 

(1) Where tho suit is for land or other immovable property Dituato 

within the limits of the* towns of Calcutta, Madras, and Bombay 
respectively ; 

(2) Where the suit is for land or other immovable property situate 

partly within and partly without such jurisdiction and leave" of 
the Court shall have boon first obtained,/ 

(3) In other suits— 

(a) Where the wholo cause of action has arison within such 

limits, or 

(b) where part 0 of the cause of action lias arisen within such 

limits, and tho Court has before the institution of the suit 
given leave to institute tho suit, or ltt 


1 For which no special tribunal 
has boen provided ; son Peskotam 
Hoimasji Dastoor v. Meherlm (1888), 
13 Bom., 302. 

2 See post, pp. 40-44. 

3 Post, pp. 44, 45. 

* Post , p. 44. 

3 This moans all tho defendants, 
if there are moro than ono : Ismail 
(Hadjec) v. Mahomed (Hadjce) (1874), 
13 B. L. B., 91 ; 21 W. R 0. B., 303. 
Of. Pai shotam v. Pcma Harp (1895), 
21 Bom., 121. 

« For Madras 4 “ Madras/ 7 For 
Bombay: “ Bombay,” 

7 As to the caso whore tho de- 
fendant is seeking tho assistance of 
the Court with regard to land outside 
of the limits of the jurisdiction, soo 
post, pp. 40-43. 

3 Ganoda Sundari Chaudhurani v. 
Pfalini Ban j an Itaha (1908), 3G Calo,, 
28, at p. 40; 12 C. W. N., 1005, at 


pp. 1072, 1073 ; Bala 1 ) am Bhashaiji 
v Bamchandra O kasha rp (1898), 22 
Bom., *922, at p. 925 ; Pi asannamayi 
Dasi v. Kadambim Da*i (1808), 3 
B. Jj . It. O. C., 85 , Jagadamba Da si 
(S.M.) v. Padmamam Bast (HM,) 
(1871), G B. L, B. G8G; Seshagin Baa 
v llama Ban (1890), 10 Mad., 448. 
Soo, howovor, Knshua Kishore De v. 
Amarnath Khetb y (1920), 24 C. W.N., 
G33 ; 47 Calc., 770. See post , p. 47, 
note 3. 

8 In Kessowjee Damodar Jairam v. 
Luckmidas Ladha (1889), 13 J3om., 
404 , tho Court considered that “ part ’* 
meant material pari. Although the 
Court would generally grantloavo only 
if the part within tho jurisdiction was 
a material part, it is submitted that 
the word u material ” cannot bo added 
to the section. 

30 Srinivasa Moorthy v. Venkata 
Yamia A yyangar (1900) , 29 Mad. , 239. 
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M Suits for 
land,” 


Suit in 
penonam* 


(6) where the defendant 1 * 3 at the time of the institution of the suit 
dwells, or carries on business, or personally works for gam 
within such limits 

A jurisdiction against one defendant does not give jurisdiction over 
another defendant.- 

As to the application of this clause to counterclaims, see Vithaldas 
Gulabdas v. Hyderabad Spinning and Weaving Co. (1922), 47 Bom., 182. 

The terms of this clause permit suits against non-rosident foreigners ,J 

Where the suit is for land wholly outside the limits of tho original 
jurisdiction of the Court, the Court has no jurisdiction even although the 
land may be m the hands of the Receiver of the Court. 4 * 6 

The fact that one of tho mortgagors has uo interest in such of the 
mortgaged properties as were within the jurisdiction docs not exclude 
tho jurisdiction/' but a sub-mortgagee cannot by suing on both mortgages 
give to the Court a jurisdiction which it would not otherwise possess. 0 

“ A suit for land ” means a suit for the purpose of acquiring title to, 
or control over, land. 7 

Tho Madras High Court goes so far as to say that it “ is inclined to 
hold that a suit which prays for any relief with reference to any specific 
immovable proporty is a suit for land.” 8 * The same Court held that “ a 
suit for land ” includes any suit m which a decree is asked for operating 
directly upon the land, and therefore includes any suit brought to enforce 
a security upon land. D 

“A suit exclusively in personam where the person against whom the 
relief is sought is within and subject to the jurisdiction, though the relief 
sought is in respect of acts done on land situated beyond the local limits 
of the original jurisdiction is not “ a suit for land.” 10 

The Bombay High Court claimed jurisdiction in all cases whore it can 
act in personam in tho same way as English Courts exercised jurisdiction 
with regard to lands in tho colonies. This claim would apparently limit 
the expression “ suit for land ” to a suit for the delivery of land to the 
plaintiff. 11 They accordingly exercised jurisdiction m a suit for specific 


1 La . all the defendants ; ante , 
p. 39, noto 5. 

a Bengal and North Western Rail- 
way Company v. Sadarcmt Bhawo- 
dan (1922), 49 Calc., 895. 

3 Bavah Meah Saib v. Khajee 
Meah Satb (1869), 4 Mad. H. C., 218. 

* Benonath Srmnoncy v. Hogg 

(1863), 1 Hyde, 141. 

6 Matigara Coal Company v. 
Shragers (1911), 38 Calc., 824. 

3 Krishna Kishore Be v. Amarnath 
Khettry (1920), 47 Calc., 770; 24 
C. W. N., 633. 

7 Belhi and London BmJe v* 

Wordie (1876), 1 Calc., 249, at p. 263 ; 

Kellie -v. Fraser (1877), 2 Calc., 445, 

at p. 403; Land Mortgage Bank v. 

Sudumdeen Ahmed (1892), 19 Calc., 
358, at p. 367, followed in Nagendra 


Nath Chowdhuri v. Erdligool Com- 
pany (1922), 49 Calo., G70; 27 0. 
W. N., 65. Cf. Act V of 1908 (Civil 
Procedure), s. 16, paras, (a) to (c). 

8 Snndara Bai Sahiba v. Tirumal 
Rao Sahib (1909), 83 Mad., 131, at 
p. 132. That was a suit to enforco a 
right of maintenance against spocifio 
land. 

8 Nalum LaJcshwmkantham v. 
Krislmasaumy Mudaliar (1903), 27 
Mad., 157. 

10 Rajmohun Bose v. East Lidia 
Railway Company (1872), 10 B. L. R., 
241, at p. 249. 

u See Venhoba Balshet Kasar v, 
RamWiaji (1872), 9 Bom. H. 0,, 12 ; 
Yaghoji v. Catnap (1904), 29 Bom., 
249; 6 Bom. L. R., 958. 



OTIAP. IflJ 


41 


u rlTJXTS FOR JjANP.” 

performance of an agreement to mortgage land, 3 in a suit for sale on a 
mortgage, 2 and m a suit for foreclosure,' 1 although, the land in dispute 
was outsido the local limits of the original jurisdiction of the Court. 

A late decision of the same Court has treated a suit for a declaration 
of title as a smt lor land.* 

In Sunrlam Bid Hal aha v. Tmnnal Rao Sahib'* the Madras High 
Court pom tod out that the authouty of the above Bombay decision, which 
claimed jurisdiction in all cases m which they could act 'in personam , was 
considerably shaken, if not overruled, by the late decision m Vaghoji v. 

CamajiF 

The English Courts of Equity only assumed jurisdiction in relation to 
land abroad, when as between the litigants and their predecessors some 
privity or relation was established on the ground of contract, trust or 
fraud 7 

Jt must bo remembered that the jurisdiction of the Indian High Courts 
is limit od by the terms oi their Letters -Patent. 

In the case of the following suits, it has been held that the High 
Court has no original jurisdiction, if the whole of the land in suit be 
situate outside the local limits of its jurisdiction : — 

(a) A suit for possession of immovable piopert) JWosdon 

(b) A suit on a mortgage. 0 

(i c ) A suit for the rents and profits of land, when the plaintill’ is seeking Rents and 
to obtain possession. 10 P J b ' 

A more suit for rent is not a “ suit for land.” 1 ! 

(d) A suit for damages for trespass to immovable property, whore the Trespass, 
substantial question is the right to the laud. 13 

It is submitted that where the suit does not contemplate or necessitate 
any declaration or decision with regard to the ownership of the land, the 
suit is not a suit for land. 


x Holism v. Ashbmnor (1800), 14 
Lorn., 353. 

2 Of. Yenkoha Balsket Kasar v. 
Iiambhaji (1872), 0 Bom. bf. C , 12. 
See Hulhar v. Ashhunicr (1800), 14 
Bom., 353, at p. 359. 

8 Horabp v. ftattonji (1808), 22 
Bom., 701. 

4 Vaghoji v. Camaji (1904), 29 
Bom., 249 ; 0 JDom. L. B., 958. 

8 (1910), S3 Had., 131, at p. 332. 

8 (1904), 29 Bom., 249; 0 Bom, 
L. B., 958. Soo Zuleh habai v. Ebra- 
hivi Hap Vyedma (1912), 37 Bom., 
494, at p. 503 ; 34 Bom, L. B., 846, at 
pp. 851, 852. 

7 Vaghoji v. Camaji (1904), 29 
Bom., 249; C Bom, L. B., 958. Of. 
Jumna Bass v. JTarcharan Bass 
(1911), 38 Calc , 405 ; 10 C. W. N., 4. 

8 llara hall Banetjee v, Nilambini 


Debi (1901), 29 Calc., 315. 

9 Uarcndra Lai Roy Chowdlmri v. 
Han Basi Debi (1914), 41 1. A., 310; 
41 Calo., 972 ; 18 0. W. N., 817 ; 10 
Bom. L. B., 400. In that case an 
attempt was made to give jurisdiction 
by including non-existing property 
which was described as being in 
Calcutta. 

10 Bbrahim Ismail Timolv . JPtovas 
Chundcr Mitler (1908), 30 Calc., 69. 

13 Boo Fink v. Bnldco Bass (1899), 
2G Calc., 715 ; 3 C, W. N., 524 ; Runga 
Lad Lohrn v. Wilson (1898), 2 0. W. H., 
718. 

12 Sudamdih Coal Company v. Etn- 
pira Coal Company (1915), 42 Calc., 
942 ; Lodna ColUery v. Bipin Lilian 
Bose (1912), 39 Calc,, 739; Srimvasa 
Aiyangar v. Kannappa Chelti (1915), 
30 Mad. L, J., 120, 
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or sale. 

Specific 

performance* 
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(c) A suit for a declaration of title to land, 1 or to an interest therein,- 
or for a declaration as to boundaries of land 3 
(f) A suit for the possession of title deeds, where the substantial 
question is the title of the plaintiff. 4 
(O) A suit for the partition of property, the whole of the immovable 
portion of which is outside the jurisdiction. 5 
The Court may, but is not obliged to, decree partition of the property 
situated within the jurisdiction, while declining jurisdiction as to property 
outside the jurisdiction. 0 Where a portion of the land is within the juris- 
diction, although a portiun is outside such jurisdiction, and leavo has 
been obtained, a partition suit can be brought.* 

( h ) A suit for foreclosure,'" Gr sale/' 

A different view has been taken in Bombay. 10 

(0 A gu it for specific performance of an agreement to execute a 
mortgage. 1 1 A different view has been taken m Bombay. 13 
A purchaser’s suit for specific performance of an agreement to sell 
would bo upon the same footing. 

As to a vendor’s suit, see posiy p. 43. 

(?) A suit for maintenance charged only on specific land outsido the 
jurisdiction, 1 1 


1 Vaghoji Envoi ji v. Camay i Bo - 
manji (1904), 29 Bom., 249 ; 6 Bom. 
Xj. R., 958. 

2 Kanli Chnnder Pal Ghowdki y v. 
Kissory Mohnn Bay (1887), 19 Calc., 
361, note. 

3 East Indian Railway Company 
v. Bengal Coal Company (1875), 1 
Calc., 95. 

4 Zulehabai v. Ebrahim ICaji 
Vyedina (1912), 37 Bom., 494; 14 
Bom. L. B., 84G. 

8 Seshagiii Ban, v. Bama Ban 
(1896), 19 Mad., 448 ; Jairam Nurayan 
Ba/e v. A tmai am Ear ay an Rage (1880), 
4 Bom., 482. Cf. Bamchandra Dada 
Nailc v. Dada Mahadev Naih (18G1), 
1 Bom. H. C., App. IiXXVI. 

6 Abdul Karim Sahib v, Badrndeen 
Sahib (1904), 28 Mad , 216 ; Balaram 
v. Bamchandra (1898), 22 Bom., 922 ; 
Punchanun Mulhch v, Shib Glmnder 
Mnllich (1887), 14 Calc., 835. 

7 Prasannamayi Dasi v, Kadambmi 
Dasi (1868), 3 B. Jj. R. 0. 0., 85 ; 
Jagctdamba Dasi (S. M.) v. Padma- 
mam Dasi (S. M) (3871), 6 B. L. R,, 
686. As to the grant of leavo when 
a portion of the property is outsido 
British India, seo Qovvndlal Bmsilal 
v. Bansilal Motilal (1921), 46 Bom., 


249 , 23 Bom. L. R., 1049. 

8 Elagina e v. Ramdhone Doss 
(3865), Bourke O. C, 319; JJibee 
Jaun v. Mahomed Hadce (1866), 3 
Ind. Jur. N S., 40. 

8 Nalum Lahshimi Kantham v. 
Knshnasawmy Mndaliar (1903), 27 
Mad., 157. Cf. In the matter of 
Leslie (1872), 9 B. L. R., 171. 

10 Sorabji v. Battonji (1898), 22 
Bom., 701; Holhar v. Ashbuincr 
(1890), 14 Bom., 353. Cf Yenkoba 
Balshet Kasai v. Bambhaji (1872), 
9 Bom. H. C., 12. 

13 Sreenath Boy v. Gaily Doss Ghose 
(1879), 5 Calc., 82, followed in Bat an- 
chand Dharamchand v. Gobind Lai 
Dutt (1921), 48 Calc., 882. In an 
earlier case a different view soeins to 
have been taken : Ramdhone Shaw v. 
Kobumoney Dos sec (1865), Bourke, 
0. 0., 218. Bee Land Moi tgage Bank 
v. Sudumdeen Ahmed (1892), 19 Calc. , 
358, at p. 360. 

12 Holkar v. Ashbnrn&r (1890), 14 
Bom., 353. 

x3 Sundara Bai Sahiba v. Tinimal 
Bao Sahib (1909), 33 Mad., 131. Seo 
Badha Bibee v. Mucksoodun Doss 
(1874), 21 W. R. C. R., 204. 
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(. k ) A suit to carry out a trust with regard to land. 1 * 3 Trust. 

In tho following cases it has been held that the Court has jurisdiction, 
although the whole of the land is outside the local limits of the juris- 
diction : — 

(a) A suit to restrain a nuisance ; - Nuisance. 

(b) a suit for the taking of the accounts of a partnership carried on to Partnership. 

work a tea estate ; " 

(c) a suit to declare a tiust upon land. 1 Trust. 

This is a doubtful decision, but it is m accordance with some of the 

Bombay decisions,'* and was distinguished in Delhi Bank v. W or die (1876), 

1 Calc. 249, at p. 265. It is submitted that it is a suit to acquire control 
over land, and therefore a suit “for land.’ 4 * 6 7 

(d) a suit for redemption of a mortgage , u Redemption. 

(e) a suit for a money decree for money clue on a mortgage ; 7 Money. 

(/) a vendor’s suit for specific/ performance of an agreement to sell 

land. 8 * 

As to a purchaser’s suit, see ant?, p. 42. 

((/) a suit alleging breaches of trust and claiming to be a trustee and 
for other relief — the trust property boing land 

(h) a suit to recover title deeds, 10 but if the title of the plaintiff is Title deeds. 

tho substantial point to be decided in the suit, the Court has no 
jurisdiction ; 11 * 

(i) a suit for administration ; 13 Admmisfcra- 

Q) an application to have an award, which is related to proporty 

outside tho jurisdiction, filed, tho award having boen made Awar * 
within the jurisdiction. 13 


1 Delhi Bank v. Wordie (1876), 1 
Calc., 219. 

a Bajmohun Bose v. 7 Cast India 
Railway Company (1872), 10 J B. L. R., 
241. 

3 Kellie v. Fraser (1877), 2 Calo , 
445* 

4 Bagtam v. Moses (1862), 1 Hyde, 

284. 

6 Ante, p. 40. 

0 Lallmoney Dassi v. Jodoo JSfauth 
Shaw (1862), 1 Ind* Jur. NT. S., 319. 
See Kanti CJmider Pal Chaudhry v. 
Kissory Mohnn Boy (1887), 19 Calc., 
361, note. 

7 See Sremath Boy v. Cally Doss 

Qhose (1899), 5 Calo*, 82 ; Kanti 

Chunder Pal Chaudhry v. Kissory 

Mohnn Boy( 1887), 19 Calo,. 3G1* 

3 Land Mortgage Bank v, Suduru - 
deen Ahmed (1802), ID Calc., 358, 

followed in Nagmilra Nath Chowd- 

huri v. Braligool Company (1922), 49 
Calc., 070 ; 27 C. W, N., 05. 


0 Juggodnviba Dossee v. Pitddo - 
znoney Dossee (1875), 15 B. L. II., 318. 

10 Juggernaut)* Dossi v. UnjnatU 
Doss (1878), 4 Calc., 322; 3 C. ti. 11., 
875. 

11 fiulclcabai v. EbraUvm Haji Vye- 
dina (1912), 37 Bom., 494; U Bom. 
L. R., 840. 

13 Nistarini Dassi v. Nwul,o Lai 
Bose (1902), 30 Calc., 369 ; 7 0. W. N., 
353, uphold on appeal : Benode Behari 
Bose v. Nistanm Dassi ( Siimati ), 
(1905), 32 I. A., 193 ; 33 Calc., 180 ; 
9 0. W. N., 961 ; 7 Bom. L. R., 887 ; 
Snnivasa Moor thy v> Venkata Varada 
Ayyangar (1906), 2D Mad., 239, up- 
held in appeal (1911), 38 LA., 129; 
34 Mad., 257; 15 0* W. N., 741; 13 
Bom. L, K,, 520; Abdul Hussain v. 
Mahomedally (1921), 46 Bom., 772; 
23 Bom* L. R., 1326. 

33 Seshayya ChetUar v. CJtmgaya 
CheUiar (1900), 24 Mad*, 31. 
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Claim by 
defendant 


Meaning of 
“ cause of 
action.” 


The words in the clause restricting suits for land '* to cases where 
the land is situate within the limits of the ordinary origmal civil juris- 
diction are not applicable to a case where a defendant is the poison 
seeking the oxercise of the Court’s jurisdiction. 1 * 

The expression “ cause oi action ” in the 12bh clause of the Letters- 
Patent means the whole collection of essential facts which create the 
right to sue 3 It would ordinarily include all the facts which have to bo 
stated in the plaint, and would be coincident with the expression “ facts 
in issue,” which are to be found in the Indian Evidence Act. 3 

If any one of such essential facts has taken place within tho juris- 
diction, the Court can give leave to sue. 

The cause of action has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth m tho plain b as the cause of action, or, in other words, to the 
media upon which the plaintiff asks the Court to arrive at a conclusion 
in his favour.” 1 * 

Generally speaking, “ cause of action” includes the right and the 
infraction of the right. In the case of a contract it would mean and 
include the place whore tho contiact was made, the place or places in 
w’hich it was to be fulfilled by oither side/' and, what is generally but not 
always equivalent, the place where the breach took place 0 

With leave under Clause 12, the High Court can exercise jurisdiction, 
if any one of these places be within its jurisdiction, 7 * * but without such 
leave cannot do so unless they are all so situate.* This includes cases, 
where a third party is added under the Bombay High Court Pules. 0 

A subsequent promise to pay, 10 or an antecedent undertaking not to 


1 Kissory Mohun Boy v. Kali Chur n 
Gliose (1897), 2 4 Gale., 190 ;10W. 
N., 10G. 

a Kellie v. Fraser (1877), 2 Calc., 
445, at p. 452; Musa Yakub v. 
Mamlal (1904), 29 Bom., 368; 7 Bora. 
L. R., 20 ; Be Souza v. Coles (1868), 
8 Mad. H, C., 384, at p. 390; Motilal 
v. Surajmal (1900), 80 Bom., 167; 
0 Bom. L. R,, 1088; Bamchander 
Gaurishankar v. Canapatram Bis - 
toanaih (1919), 47 Gale., 583; Voya 
Narain Tewary v. Secretary of State 
(188G), 14 Gale., 250. 

3 I.d. “ any fact from which, oither 

by itself or in connection with other 

facts, the existence, non-existence, 

nature or extent of any right, liability 

or disability, asserted or denied in 

any suit or proceeding, necessarily 
follows.” Act I of 1872, s. 3. 

* Chand Kxmr (Mussmnmut) v. Bar- 

tab Singh (1888), 15 I. A., 15G, at 
pp. 157, 158 ; 16 Calc., 98, at p. 102. 


6 Seshagiri Bow v. Askur Jung 
(Kmoah) (1903), 27 Mad., 491; Bavah 
Mcah Saib v. Mcah Scab (Khttjeo) 
(1869), 4 Mad. H. G , 218. Of. Sita- 
ram Mar wan v, Thompson (1905), 
32 Calc., 884. 

0 Dobson v. Bengal Spinning and 
Weaving Company (1896), 21 Bom., 
126; Boy a Narain Tewary v. Secretary 
of State (1880), 14 Gale., 256. Soo 
Kellie v. Fraser (1877), 2 Calc., 445. 

7 Bcmpur tab Samruthroy v. From- 
suhh Chandamal (1890), 35 Bom., 93 ; 
Dobson v. Bengal Spirmmgand Weav- 
ing Company (1896), 21 Bom., 126. 

$ Dhtcnjisha Nmserwanji v. Fforde 
(1887), 11 Bom., 649 ; Sesliagin Bow 
v, Askur Jung (Kawab) (1903), 27 
Mad., 494. 

9 Karim JElahi v. Slider Ahmed 
(3920), 22 Bom, L, R., 863. 

30 Seshagwi Boro v. Askur Jung 
{Nawab) (1907), 30 Mad., 438. 
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sue for a certain time, J made withm the jurisdiction is not a part of the 
cause of action. 

In a suit for malicious prosecution, when an application to initiate 
extradition proceedings was made m Bombay, it was held that a part of 
the cause of action arose in Bombay. 1 2 

In a suit on a hundi the drawing, 3 or the dishonour 4 * * * of the hundi is 
part cf the cause of action. 

In a suit for administration the undertaking to administer forms 
part of the cause of action/ 

In a suit to set aside a release executed m Calcutta, but relating 
to property in Bombay, part of the cause of action anses in Bombay. 0 

In a suit to wind up a partnership the Court has jurisdiction if any 
part of the assets are within the local limits/ 

It is submitted that in a suit to set aside a fraudulent decree the 
place where the decree was obtained 8 * or where the fraudulent acts, 
including the execution of the decree and the realisation of the decree, or 
one of them, were committed, as forming part of the cause of action, 0 is 
the place which determines the jurisdiction of the Court. 

In a suit for monoy due on accounts the facts that instructions were 
sent from Bombay, the accounts were rendered m Bombay, and that the 
money was payable in Bombay, give the Bombay High Court jurisdiction, 
at any rate whore leave had been granted 10 

The expression “dwells” means ordinarily “has his usual and 
permanent place of residence.” 11 It does not include a mere temporary 
residence, 12 especially when the defendant has a permanent residence 
elsewhere. 13 In some cases the defendant may have more than one usual 
place of lesidcncc. 14 


Malicious 

piosecution, 


Hundi. 

Administra- 

tion* 

Suit to set 
aside leleaso. 

Partnership. 


Suit to set 
aside fraudu- 
lent decree. 


Account 

stated. 


Moaning of 

expression 

“dwells.” 


1 Deep Naiain Singh v. Dietcri 
(1903), 31 Calc., 27d ; 8C. W. N., 207. 

2 Musa Yakub v. Manilal (1904), 
29 Bonn, 308; 7 Bom. L. R., 20. 

8 Dampurtab Saimuthroy v. Pram* 
sukh Ghandamal (1890), 15 Bom., 93. 

4 Suganchand Shivdas v. Mule, hand 

Johanmal (1875), 12 Bom. H. C,, 

113 ; Sewaram Gohaldas v. Bagrang - 
dat Jlarclmr (1915), dO Bom., 473; 

18 Bom. L. R., 57. 

8 Srinivasa Maori hy v. Venkata 

Varada Aijyamjar (1900), 29 Mad., 
239, uphold on appeal (1911), 38 I. A., 
129 ; 34 Mad., 257 ; 15 0. W. N., 741 ; 
13 Bom. L. R., 520. 

fl Ismail (JIadjee) v. Mahomed 
(Kadjee) (1874), 13 B. L. R., 91 ; 21 
W. R. 0. R., 303. 

? Soe Bhugwandas Mithara/m v. 
Bivett-Carmo (1898), 20 I. A., 82; 

28 Bom., 544; 3 0. W. 180. 
Leave was granted in this case. 

8 Cf. Umrao Swtgh v. Eardco (1907), 

29 Ail., 418; Dm Dayal v. Mtmui 


Lai (1914), 30 All., 564. 

9 See Jawahir v. Neki Pam (19 14), 
37 All., 189; Danko Behan 1ml v. 
Pohhc Dam (1902), 25 All., 48; 
Benoda Behai i Bose v. Nistarim Das si 
{SrimaU) (1905), 32 I. A., 193; 33 
Calc., 180 ; 9 C. W. N„ 901 ; 7 Bom. 
L. Xi., 887* 

10 Motilal Pratabdhund v. Surajmal 
Joharmal (1904), 30 Bom., 107; C 
Bom. L. R., 1038. 

11 Oosvaim (S/iri)v. Govardhanlalji 
(JShn) (1890), 11 Bom., 541; s.c. mi 
appeal (1893), 21 I. A., 13 ; 18 Bpm., 
294. 

12 See Mahomed Shnffli v. Laldm 
A bdula (1878), H Bom., 227 ; (Josvumi 
(Shn) v. Govm'dhanlalji (Shri) (1890), 
14 Bom., 541 ; s.c. on appeal (1893), 
211. A., 13; 18 Bom., 294. 

13 Gmasjce Framjee v. Wallace 
(1863), 1 Bom* 0. C., 113; Fmrithtt 
v. Kidd (1804), 2 Hyde, 117. 

14 Orde v. Skinner (1880), 7 I. A., 
190; 3 All., 91; 7 0. L, R*, 295; 
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“CARRIES on business." 
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Meaning of 
expiession 
“ carries on 
business.” 


Suit against 
Secretary of 
State. 


Injunction to 
restrain suit* 


'Where the defendant has no permanent residence, the place where 
he is at the time may be considered the place where he “ dwells ” 1 

Where a native of the State of Mysore took up his abode with his witc 
and f ami ly in a hired house in Madras, meaning to remain there several 
months, and was actually living there when the suit was instituted, it 
was held that he was “ dwelling within the jurisdiction of the Madras 
High Court.” 3 

A m an is amenable to the jurisdiction, if he either personally or by a 
special 3 agent 4 carries on business 6 within the jurisdiction* even if he has 
no regular place of business. 6 

It was held m Ressowyi Dcwiodctv Jairani v. BLhitnji Javratn (1888), 12 
Bom., 507, that a person not a British subject, and who is resident out of 
the jurisdiction, hut carries on a branch business in Bombay through an 
agent, is not liable to be sued in the High Court of Bombay when the 
cause of action has arisen wholly outside the jurisdiction. It is submitted 
that there is no distinction in this respect between the case of a British 
subject and a foreigner. 7 

The Secretary of State for India neither dwells nor carries on business 
nor personally works for gain in any place in British India, 8 so a suit 
agamst him must be brought where the cause of action, or, with the leave 
of the Court, part of the cause of action arose. 

When the defendant does not dwell or carry on business within tlie 
local limits of the ordinary origmal civil jurisdiction a High Court cannot 


Nishadiney Dossec ( S.M .) v. Kally- 
hislo Qhoxc (1864), Coryton, 24. 

1 See Morns v. Baumgarten (1865), 
Coryton, 152; Fernandes v. Wray 
(1900), 25 Bom., 176; 8 Bom. L. R., 
291. 

* Siimvasa Moorthy v. Venkata* 
varada Iyengar (1911), 88 I. A., 129; 
34 Mad., 257; 15 C. W. N., 741 ; 13 
Bom. L. R., 520 ; s.c. in Court below 
(1906), 29 Mad., 239. 

3 The mere employment of a 
general broker or commission agent 
is not sufficient ; CMnnammal v. 
Tulukanmtamnal (1866), 3 Mad. 

H. C., 146; Khimji v. Forbes (1871), 
8 Bom, H. C., 102, 

4 Uuthaya Chetii v. Allan (1880), 
4 Mad., 209. The managor of a joint 
Hindu family is not the agent of the 
members of the family within the 
meaning of this provision ; Aimamalai 
Chatty v. Murugasa Chetty (1903), 30 

I. A., 220 ; 26 Mad., 544 ; 7 0, W. N., 
754 ; 5 Bom. L. R., 494. The agent 
must be one for the purpose of carry- 
ing on an essential part of the par- 
ticular business. If it is for retail 
sale then the agent must be one for 


the purpose of selling. The employ- 
ment of an agent for the purpose of 
receiving goods is not sufficient : 
Fi arnjee v. Eotmusjee (1805), 1 Bom. 
H. C., 220. 

5 I.e. business of a kind in which 
actionable debts may bo contracted ; 
Girdhariji ( Goswami Shn) v. Govetd- 
hanlalji (Shn) (1893), 21 I. A., 13; 
18 Bom., 294. 

c Greeschunder Bonnet jee v. Collins 
(1864), 2 Hyde, 79. See Monmdra 
Chandra Nundy (Maharaja) v. 
CJrnidy Chum Banetjee (1920), 21 
C. W. N., 583. 

7 See Bavah Meah Saib v. Khagee 
Meah Smb (1869), 4 Mad. H. O., 218, 
ante i p. 40. Of. Girdhar Damodhtr \ . 
Kassighar Hitaghar (1893), 17 Bom., 
662, and Bambhat v. Shankar Basvant 
(1901), 25 Bom., 528 ; 3 Bom. L.R, 82. 

8 Bodricks v. Scwetary of State 
(1912), 40 Calc., 308 (S. C. in Court 
below, 16 C, W. N., 747), following 
Doya Naram Tewa/ry v. Secretary of 
State (1886) , 14 Oalo,, 256. A different 
view was taken in Subbaraya Mudali 
v. Government (1863), 1 Mad, H. C,, 
280. 
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restrain a suit or other proceeding m a Court which is outside the hmits 
of its jurisdiction 1 

In all cases where leave is necessary the Court does not acquire juris- Leave to msti- 
diction, unless such leave be given by a distinct order 2 3 4 previous to the tu * c mii * 
suit," or so far as added defendants are concerned previous to their addition 
as defendants. 1 

As to waivei, see ante, p. 7. 

Leave is given with refeience to the cause of action, as described in 
the plaint. 5 * In case leave is given there is no objection to an amendment 
of the plaint, provided the cause of action be not altered. 5 

When a suit has beon withdrawn with leave to bring a now suit on 
the same cause of action, 7 or where the plaint has been amended, 8 * fresh 
leave is neccssaiy. 

In considering whether it will grant leave to sue the Court will, 
amongst other things, consider the convenience of the parties, y or of the 
witnesses. 10 

Leave is not a mere matter of course, but a matter of judicial discretion 
to be exercised m accordance with the facts alleged in the plamt. The 
discretion should be exercised with great caution when tlio defendant is an 
absent foreigner, 11 or where a poition of the propeity is outside British 
India. 12 As to waiver of objection on account of leave not being granted, 
see atile, pp. 8, 9. 


1 Jumna Dass v. liar char an Dass 
(1911), 88 Calc , 405 ; 1G C. W. N., 4 ; 
Vulcan I? on Wo? ks v, Bishimbhur 
Prosad (1908), 3G Calc., 233. Conti! 
Mungle Chand v. Gojpal Ham (19JG), 
34 Calc., 101. Soo 'Naiayan v. Jan- 
Mai (1915), 39 Bom., G04; 17 Bom. 
L. R , G55 , Mulchand Baichand v. 
Gill (1919), 44 Bom. 283 ; 21 Bom. 
L. II., 963. 

a Jairam Narayan Iiaje v. Aima- 
tam Narayan Baje (1880), 4 Bom., 
482. 

3 Ba?npurtab Sa?nrutln oy v. Prcm- 
sukh Chandamal (1890), 15 Bom., 93 ; 
Abdool Katncd (Shaikh) v. Promo tho- 
nauth Bose (18GG), 1 Iud. lur. N. S., 
218 ; Abdul Kadir v. Doolanbibi 
(1913), 87 Bom., 563 ; 15 Bom. L. R., 
672; Kelhe v. Phaser (1877), 2 Calc., 
445. Bee ante , p. 39, note 8, 

4 Bampartah Samralhrai v. Fooli~ 

bai (1896), 20 Bom., 767. See Shaw, 

Wallace cC* Co* v, Gordhandas (1905), 

30 Bom., 364; 8 Bom, L. R., 56. The 

objection can only, it has been held, 

be taken by the added defendant ; 

FooUbai v. Bmipratab (1893), 17 

Bom., 466, Qucere as to this, If 


the addod defendant was a necessary 
party could not tho original defendant 
have insisted that a necessary party 
was not joined in accordance with 
law ? Cf. Bamsebnk v. Bamlall 
Koondoo (1881), 6 Calc., 815; 8 
C. L. ft., 457. 

5 Liarnyni) tab Samruthroy v. Vrcm- 
suhh Chandamal (1890), 15 Bom., 
93. 

Ibid ; Fink v, Buldeo Dass 
(1899), 2G Calc., 715 ; 3 C. W. N., 
524. 

7 Sabhapathi Gumkkal v, Lah« 
shmec Ammal (1900), 24 Mad., 293. 

8 Hampurtab Samruthroy v. Brew* 
sukh Chanda?ml (1890), 15 Bom., 93 ; 
Shaw, Wallace d> Co* v. Gordhandas 
(1905), 30 Bom., 364; 8 Bom. L. R., 
56, 

9 Sheshagiri Bow v. Askur Jung 
(Nawab) (1907), 80 Mad., 438. 

10 See Badha Bibce v. Mucksoodun 
Doss (1874), 21 W. R. O. R„ 204. 

11 Seshagiri Bow v. Askur Jung 
(Nawab) (1907), 30 Mad,, 438. 

n Govindlal v. Bansilal (1921), 40 
Bom,, 249; 23 Bom. L. E., 1049. 
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It is open to the defendant to apply to tho same J udge 1 to rescind the 
order, 2 or the permission may be rescinded at the hoaxing. 1 

An appeal lies from an order refusing to give leax e 1 or refusing to 
rescind an order for leave 5 as from a judgment 

In spite of leave being given, the question as to whether tho Court has 
m law or in fact jurisdiction may be raised at the hearing/ 

Before the passing of the present Cix ll Procedure Code (Act Y of 1908) 
it was held that the granting of leave to sue is a judicial act, and cannot 
be delegated to a Master or other officer, 7 but under Act V of 1908, 
s. 128 (i), rules to effect such delegation are allowed. 

When the amount claimed is less than Rs.100 the Court has no -juris- 
diction. to try the case, but if the amount claimed exceed that amount the 
Court has jurisdiction, although tho amount decreed bo less than that 
amount. 

If a plaintiff bring a suit for a sum greater than the amount due to 
him in order to give the Court jurisdiction, he may be made to pay the 
costs of the defendant. 8 

As to costs when a plaintiff sues in the High Court in cases cogniz- 
able by a Presidency Small Cause Court, see Act XV of 3882, s. 22. 

“ Clause 13. And We do further ordain that the said 
High Court of Judicature at [Fort William in Bengal] 9 shall 
have power to remove and to try and determine, as a Court of 
extraordinary original civil jurisdiction, any suit 10 being or 
falling within the jurisdiction of any Court, whether within 
or without the [Bengal Division of the Presidency of Port 
William], 11 subject to its superintendence, 12 when tho said 
High Court shall think proper to do so, either on the agree- 


* Vythehnga Mudelly v. C undasaio- 
my Mudelly (1875), 8 Mad. H. 0., 21. 

2 Kessowji Damodar Jai? a??i v. 
Kuchmdas LadUa (1889), 13 Bom., 
404 

a See Radha Bibee v. Mucksoodim 
Doss (1874), 21 W. R. C. R , 204 ; 
Nagamoney Mudalitvr v. Janakwam 
Mudahar (1894), 18 Mad., 342 ; 
Sewaram GoLaldas v. Bajutngdat 
Jiardwar (1915), 40 Bom., 473; 38 
Bom. L. R., 57. 

<* De Souza v. Coles (1808), 3 Mad. 
H. C., 384. 

5 Vaghoji Ktmiji v. Grnnagi Bo- 
manp (1904), 29 Bom., 249 ; G Bom. 
L. R., 958. 

* Nagamoney Mudaliar v. Jana* 
kvram Mudaliar (1894), 18 Mad., 142 ; 
Rodricks v. Secretary of State (1912) , 
16 0. W. N., 747; s.c, on appeal 
(1912), 40 Oalo., 308; Qovmdlal v. 
Bamdal (1921), 40 Bom., 249; 23 
Bom. L. R., 1049. 


7 LaliU‘shwa7 Singh v. Ramesh war 

Singh (1907), 34 Calc, 019; 11 
C. W. N., 649; King v. Sfrcrcbaty of 
State (1903), 35 Calc., 394; 12 

C. W hi., 705, JJnj (Joomaree v, 
Alma Chanel (1907); 31 C. W. N., 
6G3. Cf. Raj am Chctti v. Seshayya 
(1895), 18 Mad., 236. 

8 Sik ui chund v. Sooi inymull ( 1 803) , 
1 Hyde, 272 

8 For Madras * u Madras ” For 
limnbay : “Bombay.” 

10 Tran^or can only ho made ni 
respect of a pending unit : Inhabitants 
of Mahahngpore v. Anderson (1870), 7 
B, L, R,, 452, nolo. 

11 For Madras : “ Presidency of 
Madras .” For Bombay : ‘ * Prosi doncy 
of Bombay.” 

12 The High Court of Bongal cannot 
transfer a case from the Court of tho 
District Judge at Allahabad: Great 
Eastern Hotel Compmy v. Secretary 
of State (18GG), 1 Bad. Jur, H. S., 249. 
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menu o£ the parties to that effect, or for purposes of justice, 
the reasons for so doing being recorded on the proceedings of 
the said High Court/’ 

Superintendence and not appellate jurisdiction is the condition oE the 
exercise of the power of removal 1 

The Bombay High Court can tiausfee a ease from the Court of the 
."Resident at Aden/ 

An application under this section should be made to a Judge sitting 
on the Original side of the Court. { 

The following, amongst others, have been held to be grounds for 
transfer : — 

(a) In a ease where rjaestions of English law were involved, where 
the witnesses and parties were chiefly European British subjects and the 
plamtill* was an officer of the High Court residing in Calcutta, the Court 
transferred the ease. ' 

(b) Where the conduct of the Judge showed that he could not deal 
with the case impartially and without prejudice, and there was a difficult 
question of law to be tried. 5 

(c) The parties lived m Calcutta, the greater part of tho property to 
be partitioned was in Calcutta, and tho expense would be less if the case 
was tried in Calcutta. 0 

(d) The fact that the witnesses were in Calcutta, and that the plaintiff 
could not afford the expense of taking them to the mofussil. 7 

(e) Wliero the parties and witnesses resided in Calcutta, and it would 
be cheaper to try the case in Calcutta, and all parties desired a transfer/ 

The mere fact that it would be less expensive to try the case m a Presi- 
dency town is not sufficient reason for a transfer. 0 

“ Clause 14. And We do further ordain that where a joinder of 
plaintiff has several causes of action against a defendant, sucli ofaotion!' UBes 
causes of action not being for land 10 or other immovable 
property, and the said High Court shall have original juris- 
diction in respect of one of such causes of action, it shall bo 
lawful for the High Court to call on the defendant to show 
cause why the several causes of action should not be joined 


1 Municipal Officer , Aden v. Ismail 
(Bajee), 33 1. A., 38, at p. 42 ; 30 Bom., 
246, at p. 250; 30 C. W. N„ 185, at 
p. 193 ; 8 Bom. L. B,, 4. Cf. Govern- 
ment of India Act, 1915, s. 10T, ante, 
p. 27. 

8 Municipal Officer , Aden v. Ismail 
(Bajee) (1905), S3 I. A., 38; SO Bom., 
240; 10C.W. N.,185; 8Bom.G. R.,4. 

3 Doucelt v. Wise (1865), 3 Tnd.Jur. 
N. S., 927 ; 4 W. B. M. A., 7. 

4 !Ud. 

8 Kapdnanih Bahai Deo y. Govern* 
T, CU.I. 


ment (1872), 10 B. L. B., 168, 

• Jotmdronautk Mitter v. Ttajkristo 
MiiUr (1889), 36 Calo., 771. 

7 Barendra Lall Hoy v. Barvaman- 
gala JDabce (1896), 24 Calc., 183; 1 
C. W. H., 109. 

8 Payn v. Administrator ^General 
(1880), 5 Calc., 766; 6 C. L. B., 221. 

8 Oj coder am Khan (Bay ah) v. No- 
bmmomy Dossee (1866), 1 Ind. ,Tur. 
N. S., 396. 

30 Ante, pp. 40-43, 
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together In one suit, and to make such order for trial of the 
same as to the said High Court shall seem fit.” 

This order may be made at any time before the hearing.' It can l>o 
made in a case in which leave to sue has been obtained. 1 * * 


Appeal from 
judgment of 
single judge or 
where judges 
are equally 
divided in 
opinion* 


“ Clause IS 3 . And We do further ordain that an appeal 
shall lie to the said High Court of Judicature at [Fort William 
in Bengal], 4 from the judgment 5 (not being an order made in 
the exercise of revisional jurisdiction and not being a sentence 
or order passed or made in the exercise of the power of super- 
intendence under the provisions of section 107 of the Govern- 
ment of India Act, 1915, or in the exercise of criminal 
jurisdiction) 6 of one Judge of the said High Court, 7 or of ono 
Judge of any Division Court, pursuant to section 18 of the 
said recited Act, 8 and that an appeal shall also lie to the said 
High Court from the judgment 9 (not being a sentence or 
order as aforesaid) of two or more Judges of the said High 
Court, or of such Division Court, wheresoever such Judges aro 
equally divided in opinion, 10 and do not amount in number to 
a majority of the whole of the Judges of the said High Court 
at tho time being ; but that the right of appeal from other 
judgments of Judges of the said High Court, or of such 
Division Court, shall be to Us, Our heirs or successors, in Our 
or Their Privy Council, as hereinafter provided,” 11 


1 Dobson v. Krishna Mills (1930), 
34 Bom , 564 ; 12 Bom. L. R., 988. 

8 Ibul. 

« Gf. Patna Letters Patent, cl. 10, 
post, p. 78. 

4 For Madras : u Madras.” For 
Bombay : u Bombay.” 

5 This means tho deoreo or order, 
not the opinion of tho I udge : Douceil 
v. Wise (186G), 2 Xnd. Jur. N. S.,280, 

IJpendra Nath Bose v. Bindcsri Pro- 
sod (1915), 20 0. W. N., 230. It 
includes the judgmont of a Judge of 
a High Court, sitting alone ; Munshi 
Dal v. Maha/nth Bamasis Puri, (1921), 

1 Pat., 246. 

8 Amending Letters-Patont, 1910, 
cl. 1 (b). It was held in Allahabad 

(Nisar AU v. Ali Ali (1905), 28 All., 
183), in Bombay (Miralal v. Asi (Bai) 

(1897), 22 Bom., 891), and in Madras 

(Srvramalu v. Bamasam (1898), 22 
Mad., 109) that there is no appeal 
from an order of a single Judge m 


the exercise of revisional jurisdiction. 

7 Whethor sitting as an original 
Court or on appoal. See Benode 
Behan Bose (Bai) v. Pasupati Nath 
Bose (Bai) (1007), 13 C. W. N., 105. 
This includes tho case where the 
Judges differ, and the judgmont of 
one of them prevails : see Baku Bibi 
v. Khaja Mahomed Musa Khan (1860), 
4 B. Ii. R. A. C., 10; s.c. liughoo 
Bibee (Mimmml) v. Noor Jehan 
Begum, 12 W. R. C. R., 450. 

8 24, 25 Yiot. o. 104, ante , p. 10. 

9 Post , pp. 51-56. 

10 I.e, a difference of opinion as to 
the final decision and not a difference 
of opinion upon ono or more of tho 
points arising . Omrao Begum (1870), 
13 W. R. C. R., 310; Mm bum Bahai 
v, Thakoor Persad (3883), 10 Calc., 
108. 

11 Jadunath Dandugatv. Mari Kar 
(1913), 17 C. \V. N., 308 ; Jbwan Bam 
v. Tondi S%ngh (1913), 34 All, 13; 
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c< JUDGMENT.* 5 


An appeal lies when the Judges had differed in opinion la an appeal 
under this clause. 1 In an appeal the whole case is open* ll ot oulj the 
point upon winch the Judgos diffcied/ 

This clause gives an appeal from a decision of a Judge exercising 
Admiralty, or Vico- Admiralty, 1 Testamentary, 1 Insolvency/’ jurisdiction, 
or any jurisdiction except as specified above/ 

The expression u judgment ” in this clause means a decision, whether t( Judgment*” 
final, preliminary, or interlocutory, which abbots the merits of any 
question between the parties by determining a right or liability, 7 

It means a judgment or decree which decides the case one way or the 
other m its entirety, and does not include a decision or order of an inter 
locutory character which merely decides some isolated pjoint rot affecting 
the merits or result of the entire suit s 

The expression “judgment” m this section is not synonymous with 
the expression “decreo” m the Civil Procedure Code' 1 

In Tuljamm lloio v Alayappa ChHfuir (1010;, 35 l\Iad., 1, at p. 7, 

Sir Atinocd White, Chief Justice of Madras, said: The test coems to 

be not what is the form of the adjudication but what is its eilhet m the 


Gild lump Mahaiaj Tichait (tin) v. 
Piuoshotam Gossami (1884), 10 Calc., 
814 , Surnomoyee (Banco) v. Luchmre- 
pnt Dooqur (18G7), B. L. R. , Sup. vol., 
694; 7 W. R. C. R , 52. 

1 Juvan Bamv. Tondi Singh (1911), 
34 All,, 13. 

a Mahamad Bavuther ( SlmlJh ) v. 
British India Steam Navigation Com- 
pany (1908), 32 Mad , 95, at p. 107 
A different view was takon in Nun- 
deeput Uahia v. Urquhaib (1870), 13 
W. JR. C. It., 209, and it was hold in 
Hap a Begum (Shahazadi) v. Ilossnn 
Ah Khan (Khaja) (1809), 4 B. L. It. 
A. C„ 80; 12 W. B. 0. R , 498, that 
no other pomts can bo argued than 
those which wore argued before the 
Division Bench. See also Bebi Cha - 
ran Lai v. Mehdi Hussain (Sheikh) 
(191G), 1 Pat. L. J., 485, at p. 490 ; 
Ahmad Shah v. Faujdar Khan (1939), 
2 Lahore L. J., 1. 

8 In the matter of the ship u Cham- 
pion” (1889), 37 Calc., GG. 

4 Sarodasoondery Uossee (SM.) v. 
Tmcowry Nundy (1802), 1 Hyde, 70 ; 
Brij comar ea (Mimamut) v. Hamrick 
Lass (1901), SOW. N., 783. 

5 Official Assignee of Madias v. 
Lupprian (1910), 34 3\Iad., 121, 

8 Sumamoyee Banco v. Lmhvmpnt 
Doogur (1867), B. L, R., Sup. vol., 
694, at p. 699 ; 7 W. R. 0. R., 52, at 
p, 56; see In tne matter of Lyall 


(1902), 29 Calc., 28 G; G 0. W. N., 
254, post , p. 52. 

7 Justices of the Peace foi Calcutta 
v. Oriental Gas Company (1872), 8 
B. L. R., 433, at p. 452; Mokabir 
Piosad Singh v. AdhiLari Kumoar 
(1894), 21 Calc., 473; Soshagvi Row 
v. Ashnr Jang Aftab Bow la (Nawab) 
(1902), 2G Mad., 502 ; Dingo, Ptasada 
Nayadu (Snmantu Baja Yai lagadda) 
v. Malliharjnna Prasada Nayadu 
(Snmantu Baja Yarlagadda) (L'JOl), 
24 Mad., 358; Be Souza, v. Coles 
(1868), 3 Mad. 11. 0., 384, at p. 387; 
Gohal Chand v. Samoa l Bas (1919), 

2 Lahoro JO. J., 32 This definition 
is not exhaustive. Tho Court has to 
mako up its mind whether the par- 
ticular ordor in question is a judg- 
ment within the meaning of clause 
15, having regard to the nature of tbe 
ordor: JJudhu Lai v, OhaUtt Cope 
(1916), 44 Calc*,, 804, at p. 811; 21 
0. W. N., 209, at p. 272. See Mathura 
Sunduri Ban v. Haian Chandra 
Saha (1915), 43 Calc., 857, at p. 875. 

8 Mbrahimv.Fvckhi unmssa Begum 
(1878), 4 Calc,, 633 ; 3 C. L. R., 311 ; 
Ghitto Sheikh v. Muzz nr llossein 
(Kazce) (18G4), 2 Hyde, 212. 

a Poolsccmoney Bassce v. Sudevi 
Dame (1809), 20 Calc., 361, at p. 378 ; 

3 0. W. N.. 847, at p. 366. Act V of 
1908, s. 2 (2). 
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suit or proceeding in which it is made. It its effect, whatever its form 
may be, and whatever may be the nature of the application on which it 
is made, is to put an end to the suit or proceeding so far as the Court 
before which the suit or proceeding is pending is concerned, or if its 
effect, if it is not complied with, is to put an end to the suit or proceed- 
ing, I think the adjudication is a judgment within the meaning of the 
clause. An adjudication on an application which is nothing more than 
a step towards obtaining a final adjudication in the suit is not, in my 
opinion, a judgment within the meaning of the Letters-Patent. 1 

“I think, too, an order or an independent proceeding which is 
ancillary to the suit (not instituted as a step towards judgment, but with 
a view to renderingthe judgment effective if obtained) — c.g. an order on 
an application for an interim injunction or for the appomtment of a 
receiver is a judgment within the meaning of the clause.’ * In the same 
case 2 Mr. Justice Krishnasawmi Ayyae held that the word “ judgment ” 
covers a preliminary or interlocutory judgment as well as a final judg- 
ment, but does not include an interlocutory order. 

There is no appeal from an order, the making or refusing of which is 
in the discretion of the Judge, 3 or where the order cannot be made by the 
Court generally, but only by a particular Judge, such as a review, 4 or 
where the order of the Judge is purely ministerial. 5 * 

The following (amongst others) are judgments within the meaning of 
Clause 15 of the Lettors-Fafcent : — 

(а) An order dismissing on its merits an application to bo brought 
upon the record either in addition to or in substitution for the plaintiff. 0 

(б) An order refusing probate 7 or an order under section 90 of tho 
Probate and Administration Act (V of 1881)> 

(r) An order granting 8 * or refusing 10 an application for the custody of 
a minor. 

(rl) An order dismissing an application by a judgment creditor of an 
insolvent for payment of a sum by the Official Assignee. 11 


1 See also Ruldu Singh v. Samcal 
Singh (1922), 3 Lahore, 188. 

a At p. 13. 

8 See Appasarm Filial v. Soma- 
aundra MudaUar (1902), 26 Mad., 
4.37; JOurga Frasada Nayadu (Sri- 
mantuRaja Ymlagadda) v, Mallihar - 
juna Frasada Nayadu ( Srimantu 
Raja Yarlagadda) (1901), 24 Mad., 
358. This has been disputed in 
Maruthamuthu Filial v. Krishnama - 
chariar (1906), 30 Mad., 143. 

4 Rabu> Bibi v. Mahomed Kha/n 
(Ehajah) (1869), 4 B. L. R A. 0., 10 ; 

s.c., Rughoo Bibec (Mussamut) v. 

Noor Jehcm Begum, 12 W. R. C. R., 

459. 

8 See Murish ChuncUr Chowdhry 

v. Kali Snndari BeUa (1882), 10 


I. A., 4; 9 Calc., 482; 12 C. L. R., 
51 J ; s.c. in Court bolow, In the 
matter oj Kally Soondery Bahia 
(1881), 6 Calc., 594; 7 C. L. R., 
513. 

0 Commercial Bank of India v. 
Subju Saheh (1900), 24 Mad., 252. 
Act V of 1908, Sch. I, O. 28, r. 10. 

7 Umrao Chand v. Bindrahan 
Chand (1895), 17 All., 475. 

8 In the goods of Iridra Chandra 
Singh (1896), 23 Calc., 580. 

6 Eristo Emor Neoghy v. Eader- 
moye Bosses (1878), 2 C. L. R., 583. 

10 In the matter of Narrondas 
Bhomji, (1890), 14 Bom., 555. 

11 Pumnthavelu MudaUar v. Blia- 
shyam Ayyangar (1901), 25 Mad., 
406, 
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(e) An order dismissing a claim by a mortgagee to property attached 
in execution of a decree. 1 

(/) Am order dismissing an application that the Court do receive a 
sum of money as security for the costs of an appeal. 2 

(g) Am order transferring a case from the Court of the Agent to the 
Governor at Vizagapatam to a District Court under an erroneous assump- 
tion of jurisdiction, and an order or an application for a review of such 
order. 3 

ill) An order refusing execution of an order of the Privy Council. 4 

{%) An order refusmg to set aside an award. 5 6 

0) An order refusing to confirm an award made in a suit. 0 

(k) An order refusing to revoke a submission to arbitration. 7 

(l) An older for committal for contempt, 8 * or refusing to commit for 
contempt. 0 

(m) An order ascertaining the commission payable to the Adminns* 
trator- General. 10 

(n) An order granting 11 or refusing 12 leave to institute a suit, where 
part of the cause of action arose within the ordinary original jurisdiction 
of the High Court, 

(o) An order requiring a plaintiff to give security for the costs of a 
suit. 13 

(p) An order reversing the decision of a commissioner for taking 
accounts. 11 

(i q ) An order on an application for an interim injunction. 16 

(r) An order for the appointment of a Receiver. 10 

(#) An order refusing to allow the plaintiff to proceed in a suit against 
several defendants on the ground of misjoinder. 17 


1 Sabhapathi Chetti v. Harayana - 

sami Chetti (1901), 25 Mad , 555. 

3 Vidhyapurana Tim tasami y. Vid- 
yamdhi Tlnrtasami (1901), 25 Mad., 
654. 

3 Maharajah of Jay pore v. Bapa* 
yamma (1900), 23 Mad., 329. 

4 Hwmh Ohundcr Chowdhry v. 
Kali Sundari JDcbia (1882), 10 I. A., 
4 ; 9 Calc., 482 ; 12 0. L, R., 511 ; s.c. 
in Court below, In the matter of Kally 
Soondery Labia (1881), C Calc., 594 ; 
7 0. D. R., 543. 

5 Toolsey Money Dassee v. Sudevi 
Lassee (1899), 26 Calc., 361; 3 
0. W. N., 347; Campbell d Co. v. 
Jeshraj Gimdhcvri Lai (1917), 45 Calc., 
502. 

6 Howard v. Wilson (1878), 4 Calc., 
231; 2C.L.R., 488. 

7 Atlas Assurance Cornpmy v. 
Ahmedbhoy Habibhoy (1908), 34 Bom., 
1 ; 10 Bom. D. R., 351. 

8 Havivahoo v* Harotamdas Candas 

(1882), 7 Bom., 5. 


8 A tohendm Lall Mitter v. Anundo 
Coomar Mzttcr (1897), 25 Calc , 23C. 

10 Somasundaiam Chetti v. Ad* 
mmish aior* General (1876), 1 Mad., 
148. 

13 Ismail (Hadjec) v. Mahomed 
(Hadjcc) (1874), 13 B. Iu R., D1 ; 21 
W. R. C. R., 303. 

13 l)e Souza v. Coles (1868), 3 Mad., 
H. 0., 384. 

13 Seshagiri Low v. Askur \Jung 
Attab Dowla (Hawaii) (1902), 26 Mad., 
502 ; Bonabai v. Tribhowandas Haro* 
tamdas Malvi (1908), 32 Bom,, 602 ; 
10 Bom. It. R., 337; Act V of 1908, 
Sch. I, O. 25, xi. 1-3. 

14 IBrji Una v. Harran Mulji 
(1875), 12 Bom. XL 0., 129, 

18 Tuljaram Bow v, Alagappa 
Chetti (1910), 35 Mad., 1, at p. 7. 

18 Ibid , 

17 Bamcndra Hath Hoy v. Brajen* 
dra Hath Lass (1917), 45 Calc., Ill; 
2LC W.H., 794. 
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(t) Am order mterf ciing with a judgment of a Presidency Small Cause 
Court. 3 

(n) An older remanding an application for sanction to prosecute. 2 
(v) An order 1 ejecting an application for restoration of a case which 
had been dismissed for default, 3 or to set aside an pat to decree 4 An 
order gianbmg such application is not appealable /’ 

( 10 ) An order rejecting an application for judgment on admission. 0 
( r , ) An order relating to costs only. 7 

(y) An order that the applicant could not avail himself of the benefit 
of section 19 of the Indian Arbitration Act (IX of 1899). s 

fa) An order dismissing a summons to show cause why leave granted 
under clause 12 of the Letters -Patent 0 should not be rescinded, 10 
(aa) An older setting aside an abatement of a suit. u 
(bb) Where the Judge omitted to decide the case on its merits when 
giving leave to withdraw the suit. 1 ** 

Refusing to There is a difference of opinion as to whether an order refusing to stay 
stay execution. ex€0t ,tion j s appealable. The Calcutta High Court 13 and the Lahore 
High Court 14 have held that suchlorder is a “ judgment.” The Madras 
High Court 15 has entei tamed a different view. It is submitted that the 
former view is correct. 

There is also a difference of opinion as to whether an order refusing 
to enlarge the time for prefen ing an appeal which was time barred is 
appealable. In Bombay it was held that the appeal lay, 16 but a different 
view has been accepted in Calcutta. 17 

Piling date It has been held 18 that an order fixing a future date for the bearing is 
for hearing. 


I Shew Btosad Bungshidhur v. 
Jlmti Chancier JIanbux (1913), 41 
Calc,, 323, 

a DudhnJjtdv , Chatiu (lope (1916), 
44 Calc,, 804; 21 C. W. K, 209. 

3 Mathura Swulaii Dam v. Daran 
Cliancha Saha (1915), 43 Calc , 857; 
20 0. W. N., 594. 

4 Kasstm Nbrahim v Johurmull 
Khmka (1915), 43 Calc., 447, at 
p. 450. 

5 Johnri Mall v* Ham Kumar 
Chowdhitri (1919), referred to in 49 
Calc., at p. 017. 

6 Koratmml Bamballav v. Mongilal 
Ihdimchwnd (19JU), 23 0. W. N., 1017. 

7 Kulasekara N (ticker v. Jag a 
drnnhal Avunal (1919), 42 Mad., 352 

8 tfaijlaUw Go i At am JJhnt ira ( 1920) , 
47 Calc., Oil ; 24 U. W. N., 012. 

8 Ante, p. 47. 

13 Yayhoji Kuvorji v. Carmji Bom- 
anji (1904), 29 Bom., 249 ; 0 Bom. 
L. It., 958. 

II Sarat Chandra Sarkar v. MaiJtar 
Stone Company (1921), 49 Calc., 02. 


12 Narandas v. Shantilal (1920), 45 
Bom., 877 ; 22 Bom. L. It., 1012. See 
Bamendra Nath Boy v. Brojcndia 
Nath Das (1917),* 45 Calc., Ill ; 21 
C. W. N , 794 ; Behan Lai Shaha v. 
Jnanendra Nath Bhottacliai jee (1917), 
21 C. W. N., 921. 

13 Bnj Coonmee (Mussamut) v. 
Hamrick Doss (1901), 5 C. \V. N„ 
781. This was an application to stay 
the issue of probate and for discharge 
of the Receiver. 

11 Ookal Cliand v. Sanwal Das 
(1919), 2 Lahore L. J., 82. 

15 Dauja Btasada Nayadu (Sri- 
mania Jtaja 1 at lag add a) v. Math- 
karjima Ptasada Nayadu (St mania 
Baja Yarlagadda) (1901), 24 Mad., 
358. 

19 Itamchandra Gangadhar v. Ma- 
hadev Moreshvar (1917), 42 Bom., 
200 . 

17 Gobmda Lai Das v. Shiba Das 
Chatterjee (1906), 33 Calc., 1823. 

18 B. v, i?. (1890), 14 Mad., 88. 
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appealable under clause 15, but it is submitted that such order is not a 
*' * judgment ” within the meaning of the clause. 

It has been held in Madras I that orders issuing, 1 or refusing 2 to issue, Order fox 
a commission for the examination of witnesses are appealable. A different Commission, 
and, it is submitted, a better view has been held in Bombay" and Calcutta. 4 

The following are not ‘‘ judgments ” within the meaning of clause 15 
of the Letters-Patcnt — 

(a) A refusal to order security for costs. :> 

(b) An order requiring security as a condition of leave to defend. 0 

(<:) An order directing a [Receiver to advance money to a guardian for 
a suit 7 

(d) An order refusing leave to appeal %n fo'i met pauperis*' 

( [c ) An order refusing to exercise discretionary power under section 25 
of the Small Causes Act, 1887 (pout, p. 275).° 

(f) An order that a writ of mandamus should issue. 10 

(g) An order granting 11 or refusing 12 a certificate that a case is a 
proper one for appeal to the Privy Council, or setting aside such appeal 
on the ground that security for costs had not been furnished. 13 

(h) An order dismissing an application for a review. 14 


1 Yceialadmn Chatty v. Naturuja 
Desikar (1904), 28 Mad., 28. 

- MaiuthamuthuPillai v. Kr ishna- 
machanar (1906), 30 Mad., 143. 

3 Miya Mahomed v. % or abb (1909), 
11 Bom. L R., 241. 

4 To) email Dilsooh Hoy v. Kunjhall 
Monohar Bass, Appeal minute book, 
December 2nd, 1919. 

5 Mohabir Piosad Singh v» Adht- 
ban Kunwar (1894), 21 Calc., 473. 

6 Sukhlal Chundeimullv. Eastern 
Panic, Ltd. (3915), 42 Calc., 735. See 
Act V of 1908 (Civil Procedure), 
8ch. I, O. 37, r. 2. 

7 Kuppusami Chciti v. Bathnavclu 
Chelti (1901), 24 Mad., 511. 

8 Appasaim PUlui v. Somasnndra 
Mudahar (1902), 26 Mad., 437 ; Bannu 
Bibi v. Mchdi Uusain (1889), 11 AIL, 
375 ; In re Bajagopal (1886), 9 Mad., 
447. The last two of these decisions 
were based upon grounds which under 
s. 104 of the Civil Pioceduro Code 
(Act Y of 1908) are not now applic- 
able : soo jmt, pp. 346, 347. 

® Putlmkudi Abdu v. Pmahka 
Knnhiknltb (1904), 27 Mad., 340. 

10 Justices of the, Peace for Calcutta 
v. Oriental Gas Company (1872), 8 
JB. L. R,, 488. A writ of mandamus 
does not now issue (Act I of 3877, 
s, 50). Its place has boon takon by 


an order under the Specific Rebel 
Act, 1877 (Act I of 1877), s 45 (ante, 
pp. 23, 24). 

11 Lutf Ah Khan v. Asgur Bern 
(1890), 17 Calc., 455; Mowla Bnksh 
v Kishen Pei tab (1875), 1 Calc., 102 ; 
24 W. R. C. R , 150 ; Amirunessa 
(Mussamut) v. Behary Loll (Baboo) 
(3876), 25 W. R. C. R., 529. 

12 Manly v. Patterson (1883), 7 
Calc., 339; 9U.L, R., ICO, 

13 Kishen Per shad Panday v. 
Tilucldhun Lall (1890), 18 Calc., 182. 

11 Kailash Chandia Samadar \ 
Bcbaii Mohan Bay Chowdhry (1917). 
21 C. W. X., 652 ; Anbhoy Chum 
Mohunt v. Shamont Lochun Mo f mil 
(1889), 10 Calc., 788 ; Balm BiU v. 
Khoja Mahomed Musa Khan (1869), 
4 B. L, Lt. A. O., 10, s.c. liztghoo 
Bibee (Mussamut) v. Floor Johan 
Begum , 12 W, Jt. 0. It., 459; Mulp 
Vhrji v. Bangabashi Saha (1905), 9 
C. W. N., 502. In Avhaya v, Batm- 
veln (1885), 9 Mad., 253, and in Bona 
bay and Persia H.N, Co. v. S.8. 
Zuari (1887), 12 Bom., 173, the de- 
cision was< based on the ground that 
s. 35 of the Lettors-Patont was con- 
trolled by s. 629 of the then Civil 
Procedure Code (Aot XIV of 1882) ; 
c£. Act V of 3908 (Civil Procedure), 
Sclx. 1,0,47, n, 7, 9. 
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W Settlement of issues . 1 2 * 4 * * 

0 ) An order refusing to frame an Issue.-' 

W An order under Sell. I, Order 41, rule 23, of Act V of 1908. 
remanding the case for the trial of certain issues/ 1 

(l) An order adding a party to a suit.* 

(m) An order refusing to stay proceedings on account of non-payment 
of costs/' 

(n) An order refusing an application by a defendant to file a written 
statement. 0 

(o) A decision in a Land Acquisition Act 7 appeal. 8 * 

{p) An order granting sanction for prosecution under section 195 of 
the Code of Criminal Procedure (Act V of 190S) !) 

(< 7 ) A decree made in accordance with an award, 10 

(r) An order refusing to restrain the defendant from prosecuting a 
suit in a foreign Court. 11 

(s) An order requiring directions under rules 130 and 131 of the 
Bombay High Court Buies (relating to third party notices). 12 

(/) An order for the transfer of a suit to the High Court under 
clause 13 of the Lettcrs-Patcnt. 38 

(*0 An order dismissing an application to take a plaint off the filo on 
the ground that the suit was not for the benefit of the lunatic plaintiff, 14 

lemand. ^ ^ as ^ Gen held that there is no appeal from a final decree passed by 

a single Judge on appeal from an order of remand. 15 This view was taken 
having regard to the terms of the then Civil Procedure Code, it is sub- 
mitted that there is an appeal under clause 15 of the Lcttcrs-Patoiit, as 


1 Ebrahim v. Puclcrunmssa Begum 
(1878), 4 Calc., SSL; 3 C. L. B., 811. 

2 Tuljaram Bow v, Alagappa 
Ghethar (1910), 35 Mad., 1. 

8 Kaliknsfo Paul v. llamchunder 
Nag (1881), 8 Calc,, 147 , 9 0. L. B., 
461 ; Bata Estate, Limited v. Annp 
Chandra (1917), 2 Pat. L. J., 663; 
[1917 Pat.], 342. See, however, 
Gopinath Pali v. Moheshwar Pradhan 
(1908), 35 Calc., 1096 , V&nganayyan 
v. Bamasami Ayyan (1896), 19 Mad., 
422. 

4 8ee Upendra Krishna Deb Balia - 
dur (Kwnara) v. Nabin Krishna 
Bose (1869), 3 B. L. B. 0. C.,113, at 
pp. 117, 118. 

B Of. Chitto Sheikh v. Muzzur Eos - 
scan (Kasee) (1864), 2 Hyde, 212. 

8 Muralidhar Chamaria v. Dalmia 
(1917), 45 Calc., 818. 

7 Act I of 1894. 

8 Mammkraman Timmalpad v. 

Collector of the Nilgiris (1918), 41 

Mad,, 943. Of. Rangoon Botatoung 

Company V, Collector , Rangoon (1812), 


391. A., 197; 40 Calc., 2 i; 16 C. W. NT., 
961; 14 Bom L. E., 833; Special 
Officer, Salsettc Building Sites v, 
Dosabhai Bezonji (1912), 37 Bom., 
506 ; 14 Bom. L. ft., 1194, uphold on 
appeal (1913), 17 C. W. N., 421. 

0 Ram j as v. Mahadeo Prasad 
(1916), 39 AIL, 147. Soe, howovor, 
Venkatagn i Ayyar v. Firm (1919), 
43 Mad., 361. 

10 Shiblcnsto Daw d Co . v. Satish 
Chandra Butt (1912), 89 Calc., 822. 
See Act V of 1908, Soli.. TI, para. 16. 

11 Venechand v. Lahhmichand 
(1919), 44 Bom., 272 ; 21 Bom. L. E., 
955. 

12 Charandas v Chhaganlal (1920), 
45 Bom., 428 ; 22 Bom. L, B., 1169. 

13 Khatisan v.Sonairam Daulati am 
(1920), 47 Calc., H04. 

14 Gour Mohan Mulhch v. Noyan 
Manjari Dassi (1921), 26 C. W. N., 
242. 

15 Sanhamnw, Rmian Kutti (1890), 
20 Mad,, 152. 
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that clause is not controlled by the provisions of section 104, and 
Sch. I, Order 43, rule 1, of the Civil Procedure Code (Act V of 1008), 
which limit the cases m which appeals lie from orders. 1 

"Where there is express provision m the Civil Procedure Code or m Piowsion that 
any other enactment that no appeal lies, clause 15 is controlled by such 110 a I } P eal lu “'* 
provision. 2 

“ Clause 16. And We do further ordain that the said Appeal from 
High Court of Judicature at [Fort William in Bengal] 3 shall provinces, 
be a Court of Appeal from the Civil Courts of the [Bengal 
Division of the Presidency of Port William] 3 and from all 
other Courts subject to its superintendence, 4 and shall exer- 
cise appellate jurisdiction in such cases as are subject to appeal 
to the said High Court by virtue of any laws or regulations 
now in force,” 

As to appeals from tlio British Consular Court for the Persian Coast 
and Islands to the Bombay High Court, sco Arts. 84-37 of Statutory 
Rules and Orders, 1907, p. 243. 

As to the cases m which appeals lie, sec post, chapters relating to 
the several Courts respectively. 

“Clause 17. And We do further ordain that the said Jurisdiction as 
High Court of Judicature at [Port William in Bengal] 3 shall iuaaUcs. tS and 
have the like power and authority with respect to the persons 
and estates of infants, idiots, and lunatics within the [Bengal 
Division of the Presidency of Port William] 5 as that which 
was vested in the said High Court immediately beforo the 
publication of these presents.” 

By clause IG of the Letters- Patent of 1802, which were In foreoup to 
tiio time of the issuing of the Lettcrs-Patent of 1865, the High Court of 


1 As to tho cases under previous 
Codes of Civil Procedure, hoc Himsh 

Chtmdet Chowdhiy v. kali Sundari 
Delia (1882), 10 1. A., 4, at p. 17; 9 
Calo., 482, at p. 494; 32 0 L. R., 
511, at p. 518; TooUey Money Dassee 
v. tindevi Da sure (3809), 2G Oalo., 361 ; 

3 C. W. N,, 347 ; Chappan v. Moidin 

Kubti (1898), 22 Mad., 68 ; HabhapatUi 
Chetti v, Namymiasavm Chetti (1901), 

25 Mad,, 555 ; contrd , Bmmo Dili v. 
Meluli mmm (1889), 11 All. 375 ; 
Muhammad Na%m*uldah Khan v. 
Ihwn-uUlah Khan (1892), 34 All., 
22G; decision of Benson, I,, in 1 7am- 
deva Upadhyaya v. 1 hmaraya Thii\ 
thasami (1897), 20 Mad,, 407 ; Achaya 


v. Batnavelu (1885), 9 Mad., 253; In 
re Bajagopal (1886), 9 Mad., 447 
(in tho last two casos tho above Pnvy 
Council docision was not cited) ; 
Sonbai v. Ahmedbai llabibhai (1872), 
9 Bom. H. C*, 398. 

3 Shib Ttristo Daw A Co. v. ttaiish 
Chandra Butt (3932), 39 Calc,, 822. 

3 Por Madras : “Madras.” Por 
Bombay: “Bombay,” 

4 As to tho exorcise of its inherent 
jurisdiction, sec Bahadur timgh 
{Mulmraj) v. Korbe^( 1922), 1 Pat., 062, 

6 Por Madras : u Presidency of 
Madras,” Por Bombay : “ Presidency 
of Bombay.” 
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INFANTS, LUNATICS. 


[CHAP. Hi. 


Guardians, of 
minors. 


Bengal liad 1 ‘the like power and authority with respect to the persons 
and estates of infants, idiots, and lunatics, whether within or without 
the Bengal Division of the Presidency of Fort William, as that which 
was at the date of the issuing of the Letters-Patent of 1862 vested m the 
Supreme Court at Calcutta. 

There were similar provisions in clause 16 of the Letters-Patent of 
1862, granted to the High Courts at Bombay and Madras. 

Clause 25 of the Charter of the Supreme Court at Calcutta, dated 
25th March, 1874, was as follows : u And We do hereby authorise and 
empower the said Supreme Court of Judicature, at Fort William m 
Bengal, to appoint guardians and keepers for infants, and their estates, 
according to the order and course observed in that part of Gieat Britain 
called England, and also guardians and keepers of the persons and 
estates of natural fools, and of such as are or shall be deprived of their 
understanding or leason, by the act of God, so as to be unable to 
govern themselves and their estates, which We hereby authorise and 
empower the said Supreme Couit of Judicature, at Fort William m 
Bengal, to inquire, hear, and determine, by inspection of the person, or 
by sueli other ways and means by which the truth can best be discovered 
and known ” 

Clause 32 of the Madras Supreme Court Charter of 1800, and 
clause 42 of the Bombay Supreme Court Charter of 1823, contained similar 
provisions. 

The effect of the Calcutta Supreme Court Charter, combined with the 
provisions of 21 Geo. III. c. 70, s. 17, and of the Charters of the 
Madras and Bombay Supremo Courts was, it is submitted, to prevent 
suits against natives of India, who were not resident within the towns of 
Calcutta, Madras, and Bombay respectively, except where they had in 
their contracts agreed to submit to the jurisdiction. 1 Tl has therefore 
been taken that the High Courts can appoint guardians of European 
British subjects who are residing in the Provinces in which the High 
Courts have respectively jurisdiction, and can appoint such guardians m 
the cases of minors who are not European British subjects, provided 
that they reside or possess property within the limits of their respective 
ordinary original civil jurisdiction, vin. within the towns of Calcutta, 
Bombay, and Madras respectively. 2 

The appointment of guardians of lunatics is in a similar position. 2 * 

The declaration and appointment of guardians of minors in India is 
now provided for by the Guardians and Wards Act, 1890 (Act VIII of 
1890). 1 The High Courts of Bengal, Madras, and Bombay in the exercise 
of their ordinary original civil jurisdiction have powers under that Act, 
and even when they are acting under the above powers under their 
Letters-Patent they are guided by the principles contained in that Act. 5 


1 Hoe mite, p. 18. 

2 Sec Jn re Shannon (1870), 2 

H, W. P., 79. In the matter of Snsh 

C founder Smgk (1893), 21 Calc,, 20C ; 

Bezant v. Narayaniah (1914), 41 1* A,, 
814; 88 Mad., 807; 18 0. W. H., 
1080; 16 Bom. L. B.,625. 


8 8oe JaundJia Kuar v. Com! of 
Wards (1881), 4 All., 159. 

4 Post , chap, aaxii. 
fl In the matter of Snsh Chunder 
Singh (1893), 21 Calc., 206, at p. 211. 
See In re Mari Karmn Das (1922), 50 
Calc., 141. 
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Those High Courts can also in exercise of their powers as Courts of 
Original Jurisdiction provide for the maintenance of minors, 1 * the 
management and disposition of their property,- and their marriage. 3 4 

The jurisdiction of the nigh Courts is not affected by the Acts 
establishing Courts of Waids 1 

In cases of lunatics subject to the j‘urisdiction of the High Courts of Lunatics. 
Bengal, Madras, and Bombay respectively, 5 & those Courts have also 
powers under the Indian Lunacy Act, 1912 (Act IV of 1912), to Older an Indian Lunacy 
inquisition, 0 to direct a District Court to make an inquisition, 7 * * and Act, 1912. 
provide for the custody i of lunatics and the management of their 
estates.' s 

These poweis are not affected by the Madias Court of Wards Act, 

1902 

“ Clause 18. And We do further ordain that the Court insolvent 
for relief of insolvent debtors at [Calcutta] 10 shall be held Court ’ 
before one of the Judges of the said High Court of Judicature 
at [Fort William m Bengal] 11 and the said High Court, and 
any such Judge thereof, shall have and exercise, within the 
[Bengal Division of the Presidency of Fort William] l2 i such 
powers and authorities with respect to original and appellate 
jurisdiction, and otherwise, as are constituted by the laws 
relating to insolvent debtors in India.” 

As to the present law of insolvency, see Act V of 1920 (Provincial 
Insolvency), pout, pp. 481-48*5, and Act ITT of 1909 (Insolvency, Presi- 
dency towns), yoH, pp. 428-431. 

“ Clause 19. And We do further ordain that, with respect Lawto be 
to the law or equity to be applied to each case coming before mThTexercise 
the said High Court of J utlicalure at [Fort William in Bengal] 13 
in the exercise of its ordinary original civil jurisdiction, such j*™fctio!u 
law or equity shall lie the law or equity which would have 


1 See Trevelyan on “ Minors ” (5th 
odn.), pp. 215-221. 

a Jbul. chap. xxiv. 

3 Ibul p. 218. 

4 See Bon. Ant iX of 1879, s. 1; 

Mad. Act r of 1902, a. 3. 

& Tins apparently applies to a case 

whore the lunatic is resident or lias 

property within the ordinary original 

civil jurisdiction of tholligb Clouet, 

as in cases outside the Presidency 

towns the District Courts have juris- 

diction (Act XV of 1912, s. 02). Such 

Courts havo no jurisdiction if the 


lunatic is within tho jurisdiction of 
iho High Court (ibid.), 

8 S. 38, 

7 H. 43. 

* Ks. 4G to 58. 

0 Mad. Act 1 of 1902, fi. 3. 

10 For Madras: “Madras.” For 
Horn bay : * £ Bombay.” 

11 Ibid, 

12 For Madras : “ Presidency of 
Madras.” Vo r Bombay : « 1 ‘residency 
of Bombay.” 

Vi For Madras : “Madras.” For 
Bombay : “Bombay,” 
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[CHAP. III. 


been applied by the said High Court to such caso if these 
Letters-Patent had not issued.” 


As to this, now see the Government of India Act, 1915 (5, 0 Geo. V. 
c. 61), s. 112, ante , p. 32. 

Clause 18 of the Letters-Patent issued to the Bongal High Court in 
1862 ordained that with respect to the law or equity to be applied to 
each caso coming before that Court m the exercise of its ordinary 
original civil jurisdiction, such law or equity shall (until otherwise 
provided) be the law or equity which would have been applied by the 
Supreme Court at Calcutta to such case if those Letters-Patent had not 
issued. 

The only enactmont on the subject of what law the Calcutta Supreme 
Court was required to administer is to be found in s. 17 of 21 Geo. 111. 
c. 70, 1 by which “ thoir inheritance and succession to lands, rents, and 
goods, and all matters of contract or dealing between party and party 
shall bo determined in the case of Mahomedans by the laws and usages of 
Mahomedans, and in the case of Gentus 2 by the laws and usages of 
Gentus; and where only one of the parties shall be a Mahomcdan 
Or Gcntu, by the laws and usages of the defendant ” 

The law to be administered by the High Com! of Madras and Bombay 
in the exercise of their ordmary original civil jurisdiction was defined in 
similar terms, m the case of Madras by 37 Geo. III. c. 142, s. 13, read 
with 39, 40 Goo. III. c 79, s. 5, and the Letters-Patent of 1862, s. 18, and 
the Letters-patent of 1805, s 19, and m the ease of the High Court of 
Bombay by 37 Geo HI c 142, s 13, read with 4 Geo. IY. s. 71, s. 9, 3 and 
the Lettcrs-Patent of 1862, clause 18, and the Letters-Patent of 1865, 
clause 19. The above mentioned were all repealed by the Government 
of India Act, 1915 (5, 6 Geo. Y. c. 61). 4 

There was in the above enactments no express reference to questions 
of adoption, marriage, caste, or religious usages or institutions, but the 
Supremo Courts and High Courts have always dealt with such questions 
according to the personal law of the individuals concerned.* 5 

It was stated in Morley’s Digest, 0 in 1850, as follows : ** The law which 
now obtains in the Supreme Courts at the three Presidencies may be 
classed under seven distinct lieads — 

** (1) The Common law as it prevailed in England in the year 1726, 7 
and which has not subsequently been altered by statutes especially 
extending to India, or by the Acts of the Legislative Council of India. 

“ (2) The Statute law which prevailed in England in 1726, and which 
has not subsequently been altered by statutes especially extending to 
India, or by the Acts of the Legislative Council of India. 


* Eopoaled by 5, 6 Geo, V. c. 61, 
s. 180. 

3 Hindus. 

8 See Mathura Nalhin v. E m 
tfaikm (3880), 4 Bom., 545, at p. 550. 

4 Ante , chap, ii. 

6 8oe In re Kahandas Narrmckw 


(1880), 5 Bom., 154, at pp. 166, 3G7, 
170. 

6 Introduction, p. xxii. 

7 The date of the establishment 
of the Mayor’s Courts in Calcutta, 
Madras, and Bombay. 
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“ (S) The Statute law expressly 3 extending to India, winch has boon 
enacted since 1726, and has not smeo been repealed, and the Statutes 
which have been extended to India by the Acts of the Legislative Council 
of India. 


(1) The Civil law as it obtains in tbe Ecclesiastical and Admiralty 
Courts in England 

(6) Regulations made by the Governor-General in Council, and the 
Governors m Council previously to the 3rd and 4th William IV. c 80, 
and registered in the Supreme Courts, and the Acts of the Legislative 
Council of India made under the 3rd and 4th William IV. c 85. 

(6) The Hindu law in actions regarding inheritance and succession 
to lands, rents, and goods, and all matters of contract and dealing between 
party and party m which a Hmdu is a defendant. 1 2 

•• (7) The Mahomodan law in actions regarding inheritance and succes- 
sion to lands, rents, and goods, and all matters of contract and dealing 
between party and party in which a Mahomodan is a defendant ” 

It might be now added that the High Courts also administer the law 
to be found in the onaetments of the several past and existing Indian 
Legislative Councils, and in cases for which there is no appropriate 
Statute law and the Hindu or Mahomodan laws are inapplicable they 
administer the English Common law so far as it is applicable to fndia. 


Clause 20. And We do further ordain that, with respect in exercise of 
to the law or equity and rulo of good conscience to be applied ^SSSfSwT 
to each ease coming before the said High Court of Judicature ja " sdiot,on - 
at [Fort William in Bengal] 3 in the exercise of its extra- 
ordinary original civil jurisdiction, such law or equity and 
rulo of good conscience shall he the law or equity and rule of 
good conscience which would have been applied to such case 
by any local Conrt baviug jurisdiction thereiu.” 


As to the law applicable to the local Courts, see post, 
relating to those Courts respectively. 


chapters 


“Clause 21. And We do further ordain that, with respect i neMretaB 
to the law or equity and rule of good conscience to be armlied ?PE 0,lat « 
by the said IOgh Court of Judicature at [Fort Wi lliam in ' ,UnS< ICl '° n ' 
Bengal] 4 to each case coming before it in the exercise of its 
appellate jurisdiction, such law or equity and rule of good 
conscience which the Court in which tho proceedings in such 


1 To this should bo added « or by 
necessary implication ” : flank of 
Hindustan v t Vremchaml litnehand 
(180$), r> Bom. TC, 0. 0. 0., 83, at 
p Oh 

2 Tho Indian Oontraot Act (LX of 

187$) supersedes the Hindu and 


Mahomodan law in this respect: 
sgo Mud hub Chuiider Poramantck v. 
liajcotmr Doss (1874), 14 B. h, ft, 
76; 22 W. B. O. ft, 870. 

2 For Madras : “ Madras ” Bor 
Bombay : “ Bombay,” 

4 Ibid, 
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case were originally instituted ought to have applied to such 
case/’ 


Exercise of Jui isdivtion elsewhere than at the ordinary place 
of sitting of the High Count, 

Judges may sit “ Clause 31. And We do further ordain that whenever 
other ^iaces jj a ] ia u appear to the Governor-General in Council convenient 
cuifc 01 special that the jurisdiction and power by these Our Letters-Patent, 
commission. ^ py jj ie rec jted Act, vested in the said High Court of Judi- 
cature at [Fort William in Bengal] 1 should be exercised in 
any place within the jurisdiction of any Court, now subject to 
the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several 
such places by way of circuit, the proceeding in cases before 
the said High Court at such place or places shall be regulated 
by any law relating thereto which has been or may be made 
by competent legislative authority for India.” 


Admiralty and Vice- Admiralty Jurisdiction . 

Admiralty “Clause 32. And We do further ordain that the said 

jurisdiction High Court of Judicature at [Fort William in Bengal] 3 shall 
have and exercise all such civil and maritime jurisdiction as 
may now be exercised by the said High Court as a Court of 
Admiralty or of a Colonial Court of Admiralty, 2 and also such 
jurisdiction for the trial and adjudication of prize causes, and 
other maritime questions arising in India, as may now be 
exercised by the said High Court.” 

Under clause 31 of the Letters-Fatent of 1862 the High Courts of 
Bengal, Madras, and Bombay were vested with jurisdiction “ as may 
now be exercised by the said Supreme Court as a Court of Admiralty or 
by any Judge of the said Court as Commissary of the Vice-Admiralty 
Court, and also such jurisdiction for the trial and adjudication of prize 
causes, and other maritime questions arising in India as is now vested 
in any Commissioner or Commissioners appointed by Qh or our pre- 
decessors under the powers given by an Act passed in the session of 
Parliament held m the 39th and 40th year of his late Majesty King 
George the Third, 3 for establishing further regulations for the government 
of the British territories in India and the better administration of justico 
within the same.’* 


1 For Madias: “ Madras.” For 

Bombay “ Bombay.” 

a S3,’ bi Viet, c, 27, 6.2(3) 


3 Now repealed by 6, 6 Geo. V. 
c, 61, s. 62, Sch, IV. 
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AS 

The 26th clause of the charter of the Supreme Court of Bon gal was 
as follows : — 

“ And it is Our further will and pleasure, and We do hereby grant, Supreme Court 
oidain, establish, and appoint, that the said Supreme Court of Judicature, jjj Admiralt* 
at Fort William in Bengal, shall be a Court of Admiralty, in and for the 
said Provinces, countries or districts, of Bengal, Bihar, and Orissa, and 
all other territories and islands adjacent thereunto, and which now arc 
or ought to be dependent thereupon ; and We do hereby commit and 
grant to the said Supreme Court of Judicature, at Fort Willi am 5a 
Bengal, full power and authority to take cognizance of, hear, examine, Their power, 
try, and determine, all causes, civil and maritime and all pleas of con- an< ! m what 
tracts, debts, exchanges, policies of assurance, accounts, charter-parties,^^ 0 
agreements, loading of ships, and all matters and contracts, which in 
any manner whatsoever relate to height or money due for ships hired 
and let out, transport-money, mar] time usury or bottomry, 1 or to ex- 
tortions, trespasses, injuries, complaints, demands, and matters, civil 
and maritime, whatsoever, between merchants, owners, and proprietors 
of ships and vessels, employed or used witlnn the jurisdiction aforesaid, 
or between others, contracted, done, had, or commenced, in, upon, or by 
the sea, 2 or public rivers, or ports, creeks, harbours and places overflown, 
withm the ebbing and flowing of the sea, and high-water mark, within, 
about, and throughout the said three Provinces, countries, or districts, 
of Bengal, Behar, and Orissa, and all the said territories or islands Extent of 
adjacent thereunto, and dependent thereupon, the cognizance whereof jurisdiction 
doth belong to the jurisdiction o£ the Admiralty, as the same is used and exercised* mIh 
exorcised m that part of Groat Britain called England, together with all England, with- 
and singular then- incidents, emorgents, and dependencies, annexed and fo^Uhtstf 
connexed causes whatsoever, and to proceed summarily therein with all law. 
possible despatch, according to tho course of our Admiralty of that part 
of Great Britain called England, without the strict formalities of law, 
considering only the truth of the fact, and the equity of the case.” 

The 41st clause of tho Charter of the Madras Supreme Court, and 
the 53rd clause of the Charter of the Bombay Supreme Court wore in 
similar terms. 

As to the rules governing the Admiralty jurisdiction of tho Bombay 
Iiigh Court, see Freeman v. S.&. Calanila (1922), 24 Bom. L. B., 1167. 

Ah to enactments giving special jurisdiction to the Courts in Admiralty 
matters, so cjpost, chap, xxxiii. 

As to tho criminal jurisdiction in Admiralty matters given !to tho 
High Courts by their Lotto-Patent, see clause 33 of such Lotto. 

<v Clause 84. And We do further ordain that' the said Testamentary 
High Court oE Judicature at [Fort William in Bengal] 3 * * shall j-urisdkCn. 6 
have the like power and authority as that which may now j^risIX^! 
be lawfully exercised hy the said High Court [ a oxcept within 


3 Tho Madras and Bombay Charters say “ by tho high seas.” 

add here ** or respondentia,” 3 For Madras : “Madras,” For 

• The Madras and Bombay Charters Bombay ; “ Bombay.” 
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TESTAMENT Alt i', INTESTATE. 


[OHAr. Ill* 


the limits of the jurisdiction for that purpose of any other 
High Court established by her Majesty’s Letters-Patent 1 ’] 1 in 
relation to the granting of probates of last wills and testa- 
ments, and letters of administration of the goods, chattels, 
credits, and all other effects whatsover of persons dying 
intestate, whether within or without the said [Bengal Divi- 
sion] 2 [Subject to the orders of the Governor- General in 
Council as to the period when the said High Court shall ceaso 
to exercise testamentary and intestate jurisdiction in any 
place or places beyond the limits of the provinces or places 
for which it was established 11 ].” 3 

Tko jurisdiction of the High Court of Bombay to grant probates and 
letters of administration is not affected by Act Y of 1872, which asserts 
that tko Court has no jurisdiction m Sindh. 4 

“Provided always that nothing in these Letters-Patent 
contained shall interfere with the provisions of any law which 
has been made by competent legislative authority for India, by 
which power is given to any other Court to grant such pro- 
bates, and letters of administration.” 

Clause 34 of the Letters- Patent of 18G2 gave to the High Court tho 
powers then possessed by the Supremo Courts. 

By clause 22 of the Charter of the Supreme Court of Bengal that 
Court exercised ecclesiastical jurisdiction in Bengal, Bihar, and Orissa 
over what wore then called British subjects, 5 as was exercised in tho 
diocese of London. It could grant probates of last wills and letters of 
administration of the goods of British subjects, 6 dying within Bengal, 
Behar, and Orissa. 

There were similar provisions in the charters of tho Supreme Courts 
of Madras and Bombay. 

Although testamentary jurisdiction was first given to the Supremo 
Courts by their original Charters as a branch of ecclesiastical jurisdiction, 
in its progress of development the ecclesiastical origin of such jurisdiction 
has been completely discarded, and the Legislature has gradually evolved 
an independent system of its own. In tho case of High Courts, the 
testamontary jurisdiction which the Letters-Patent purport to confer 


1 The words within brackets 

refer to the High Court for the 

North-Western Provinces, which was 

established shor fcl y after these Letters- 

Patent were published. These words 
are not to be found in the Madras 
and Bombay Lettors-Patent. 

* For Bombay : u Presidency of 
Bombay.” Por Madras ; ** Presidency 


of Madras.’* 

3 h ~ h > Omitted in Bombay and 
Madras Letters-Patonb ; see above 
note. 

* Act V of 1872, as amended by 
Act XX of 1872. 

6 This expression was equivalent 
to what are now callod H European 
British subjoots,” 
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upon them is not given as a branch of ecclesiastical jiuisdiction, anti is 
uot made dependent upon the law administered by English Counts 1 

"Where a deceased person of any race, whciever lie may die,- leaves 
assets within tho limits of the ordinary original civil jurisdiction of one 
of the High Courts of Bengal, Madras, or Bombay, such High Court giants 
probate or letters of administration by authority of the above clause. 5 

By tho same authority such High Courts can grant probate or lottors 
of administration of the estates of European British subjects, dying 
within the Provinces respectively subject to their jurisdiction. 1 

As to the grant of probate or letters of administration in other cases, 
see goost, chapter xxxi. 

A grant of probate or letters of administration by a High Court 
extends, unless otherwise ordered, thioughout British India/' 

As to tho recognition of such probates and letters m tho United 
Kingdom, see 55, 58 Vicl. c. 0. 

u Clause 85. And Wo do further ordain that the said Matrimonial 
High Court of Judicature at [Fort William in Bengal | 0 shall 3 uribdicl ' 10 ' 1 * 
have jurisdiction within the [Bengal Division of the Presi- 
dency of Fort William] 7 in matters matrimonial between 
Our subjects professing the Christian religion : Provided 
always, that nothing heroin contaiuod shall be hold to inter- 
fere with the exercise of any jurisdiction in matters matri- 
monial by any Court not established by Boyal Charter within 
the said Presidency lawfully possessed thereof.” 

The matrimonial jurisdiction of tho TTigh Courts is now exorcised 
under the Indian Divorce Act, 1809 (Act IV of 1869) (y>oa/, chap, xh), 
and by that Act only/ 

The jurisdiction exercised by the High Court in matrimonial matters 
previous to tho coming into force of the Indian Divorce Act (l was con* 
lined to matters between British subjects confessing tho Christian 
roligion. 30 

pp. 312, 313. 

4 So© In the, goods of need (1866), 

1 Jnd. Jur. N. S., 20. 

6 Act XIII of 1875, s. 2; Act V of 
1881, h, 59, See Link v. fdsh. [1928 
Pat.], 127, 

8 For Madras : ** Madras/* For 
Bombay ; “ Bombay/* 

7 For Madras : “Presidency of 
Madras/* For Bombay : “Presidency 
of Bombay/* 

8 Jogmdra Math Banerjee v. R hza* 
beth Banerjee (1898), 3 C. W. X., 250. 

• Act IV of 1869. 

10 Nzmerwanjee, Wadia v, Eleonora 
Wadia (1913), 88 Bom., 125 ; 15 Bom. 

L, B. f 593, 


1 Knrratulain Bahadur {Mima) v. 
Nazhat-ud-dowla (Nawab) (1905), 32 
I. A„ 244, 33 Oalo., 116; 9 C. W. X,, 
938; 7 Bom. L. R., 876. 

3 In the goods of Taraehund Coondoo 
Chowdlvnj (1865), Bourko, Tost 3; 
UJ. (N.S.), 10. 

8 As to tho growth of the practice 
of tho Supremo Court to issue pro bato 
of tho wills of Hindus, so© Knrratu- 
lam Bahadur (Mima) v. Nazhat-ud* 
dowla (Nawab) (1905), 32 C A., 244, 
at pp, 257, 258 ; 33 Calc., 116, at 
p. 129; 9 0. W. X,, 988, at p. 950; 
7 Bom, B. R., 876 ; In flhQ matter of 
Learmouth (1900), 24 Mad, 120; Hon- 
derson’s Tagore lectures,” 1887, 

X. C.J.U .. , 



CO 31 VISION COdET. [CHAP, lit. 

Marriage The abovo High Goia’ls by virtue of their ecclesiastical jurisdiction 

licences, issue marriage licences. 1 * This jurisdiction was ictamcd by the Indian 
Divoroo Act (IV of 1869), s. 2. 

and S 6 0ivisioa S " Clause .16. And We do hereby declare that any f unction 
Courts. which is hereby directed to be perfonnod liy tlie said High 
Court ol Judicature at [Fort William in Bengal] 4 , 3 in the 
exercise ol its original or appellate jurisdiction, may ho per- 
formed by any Judge, or by any Division Court thereof, 
appointed or constituted for such purpose, in pursuance of 
section 108 of the Government of India Act, 1915; 3 and if 
such Division Court is composed of two or more Judges, 
and the Judges are divided in opinion as to the decision to 
he given on any point, such point shall he decided according 
to tho opinion of the majority of the Judges, if there shall 
he a majority, but if tho Judges should lie oqually divided, 
ihon the opinion of tho senior Judgo shall prevail.” 1 

The latter part of clause 86 has not boon superseded in civil eases by 
section 98 5 of tho Code of Civil 1’roccdurG (Act V of 1908)/' 

EeKuiation of “Clause 87. And We do further ordain that it shall 
ings. proceed ' be lawful for the said High Court of Judicature at |Fort 
William in Bengal], 7 from time to time, to maJio rules and 
ordors for the purpose of regulating all proceedings in civil 
cases which may be brought before the said High Court, 
ineluding proceedings in its Admiralty, Vice- Admiralty, Testa- 
mentary, Intestate, and Matrimonial Jurisdictions respec- 
tively: Provided always that the said High Court shall be 
guided in making such rules and orders as far as possible 
by the provisions of tho Code of Civil Procedure, being an 
Act passed by the Govornor-General in Council, and being 


1 See Bolchambers’ B. and 0., p. 
312; HgcMo’s B. and 0. (2nd edn,), 
445, 

a For Madras : “ Madras.” For 
Bombay : “ Bombay ” 

3 Amending Lottors-Patont, 1919, 
cl, 1 (c) CL Oodcy Kaowur (Mussu- 
mat) y Ladoo (, Mussnmat ) (1870), 13 
M. I. A., 585; 6 B. L.B.,283. 

4 See In the matter of Chunder 

Kant Bhuttacharjee (1867), B. Xj. B., 
Sapp. yol. App. 43; 7 W. B. C. B , 
277. 

6 Post, p. 842. 


6 Bhatdas Slmdas v. Oulab (Dai) 
(1921), 48 I. A., 181; 45 Bom., 718; 
25 0. NY. 3ST., 605; 23 Bom. L. B., 
623 ; Bachman Singh v. Bam Lagan 
Singh (1903), 20 All., 10; Hoop Laul 
v. Lakshmi Boss (1905), 29 Mad., 1, 
at p. 24 As to the view of the 
Bombay High Court on this subject, 
see Blinta v. Bakada Bhansing (1 918), 
43 Bom., 433; 21 Bom. L. B., 157; 
Appapi Bhivrav v. Shivlal KJmbehand 
(1879), 3 Bom., 204. 

7 For Madras: “Madras.’* For 
Bombay: “Bombay.” 
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Al'I'KAL TO MKH. 

Act No. VIII oi 1859, and the provisions of any law which 
has been made, amending or altering the same, by competent 
legislative authority for India.” 1 

This clause docs not give to the Tligli Court power to delegate the 
performance of a judicial act. 2 

As to rules under the Code of Civil Procedure, see Act Y of 190B, 
ss. 122-181. 

Clause 89. And We do further ordain that any person r« w « t<> 
or persons may appeal to Us, Our heirs and successors, in m ’council mS 
Our or their Privy Council, in any matter not being of 
criminal jurisdiction, from any final 3 judgment, decree, or 
order of the said High Court of Judicature at [Fort William 
in Bengal] 1 made on appeal, and from any final judgment, 
decree, or order made in the exercise of original jurisdiction 
by a majority of the full number of Judges of tho said High 
Court, or of any Division Court from which an appoal shall 
not lie to tho said High Court under the provision contained 
in the 15th clause of theso prosonts: Provided, in either 
easo, that the sum or matter at issue is of the amount or 
value of not less than 10,000 rupees, or that such judgment, 
decree, or order shall involvo, directly or indirectly, some 
claim, demand or guostion to or respecting property amounting 
to or of the value of not loss than 10,000 rupees; or from 
any other final judgment, decree or order made either on 
appoal or otherwise aforesaid, whou tlio said High Court shall 
doclaro that tho case is a fit one for appeal to Us, Our heirs 
or successors, in Our or their Privy Council. Subject always 
to such rules and orders as are now in force, or may, from 
lime to time, be mado, respecting appeals to Ourselves in 
Council from the Courts of the said Presidency; except so 
far as the said existing rulos and orders respectively are 
hereby varied, and subject also to such further rules and 
orders as We may, with tho advice of our Privy Council, 
hereafter mako in that behalf.” 

This clause Lai; no application to an order rejecting an application for 


* The present Code of Civil T?roce- Bombay: “Bombay.” 
duro is Act V of 1908. 5 An order rejecting an application 

2 See Lahteshwar Singh v. llamc- to amend a decree is not “ mado on 
shwar Singh (1907), 84 Oalc., 6J9 ; 11 appoal”; Sunder Koer v. Chandish- 
C. W. N., 649 ; ante, p. 48. war Brosad Singh (1908), 80 Calc., 

8 Of. ante, pp. 61-56. 679. 

4 Per Madras; “Madras.” For 
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roview 1 2 * 4 or to orders made in the disciplinary jurisdiction of the Court,- 
or to interlocutory orders.” It applies to orders passed in the exercise of 
re visional jurisdiction, 1 if they are final, but not otherwise/ 5 * 
An appeal lies even though the Judges differed. 0 
As to the powers of a Judge of a High Court when admitting an 
appeal under this clause, see In the matter of Feda Hosscin (1876), l 
Calc., 431, at p. 443. 

It has been hold that an appeal does not lio to His Majesty in 
Council from a judgment or order made by a Judge of the High Court 
until it has been subjected to an appeal under clause 15 7 of the Loiters- 
Patent. 8 

As to appeals to His Majesty in Council under the Colonial Courts of 
Admiralty Act, 1890, 9 see post, pp. 408, 409. 

As to appeals to His Majesty in Council under the Civil Procedure 
Code, 10 s oepost, chap. xxx. 

As to appeals with special leave of His Majesty in Council, see 
post , pp. 384, 385. 

An appeal may be from an order refusing to make an order under 
section 45 of the Specific Belief Act, 1877 (Act 1 of 1877). 11 
Peisia. Appeals lie to His Majesty in Council from the Bombay High Court 

on Appeals from the Consular Court for the Persian Coast and islands. 12 

mteriocutory- “ Clause 40. And We do further ordain that it shall be 
judgment. lawful for the said High Court of Judicature at [Fort William 
in Bengal] 13 at its discretion, on the motion, or if the said 
High Court is not sitting, then for any Judge of the said High 
Court, upon the petition of any party who considers himsolf 
aggrieved by any preliminary or interlocutory judgment, 
decree, order, or sentence of the said High Court in any such 
proceeding as aforesaid, not being of Criminal jurisdiction, to 

1 Enact Hosscin {Baja Syud) v, 848. 

Boushun Jehan (1858), 1 B. L. B. 5 See Sahan Sing (Babu) v* Gopal 
F. B., 1 ; 10 W. E. F. B., 1. Chandra Neogi (1904), 8 C. W. N., 

2 In the matter oj an attorney 296, 

(1914), 41 Calc., 734 ; Ganesh 6'. 6 In the matter of Court of Wards 

Dandvatc v. Government Pleader (1871), 7B.L.B,,730; 16 W. B. G. E. 
(1907), 32 Bom., 106 ; 10 Bom. L. B., 191. 

21, ? Ante, p. 50. 

s Gmigappa Revanshidappav. Gan - 8 Sonbai v. Ahmedbhai Habibhai 

gappa MaUeshappa (1914), 38 Bom., (1872), 9 Bom. H. O., 398. 

421 ; 16 Bom. L. B., 195 ; Glmndi 0 53, 54 Viot. c. 27, s, 6. 

Butt JTia v, Pndmannnd Smgh (1895), 10 Act V of 1908. 

22 Calc., 928. See clause 40, above. 11 Alcoch Ashdown Company v, 

4 Harish Chandra Acharja v. Chief Revenue Authonty 9 Bombay 

Nawab Bahadur of Murshidabad (1921), 23 Bom. I». B., 1132, 

(1911), 15 0. W. H. } 879 ; Secretary 12 Siai. B. & 0.,1907, pp. 243, 256, 

of State v. British India Steam Navi* 13 For Madras : “ Madras.” For 

gation Company (1911), 15 C. W. N,, Bombay : “Bombay,” 
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grant permission to such party to appeal against the same to 
Us, Our heirs and successors, in Our or their Privy Council, 
subject to the same rules, regulations, and limitations as are 
herein expressed respecting appeals from final judgments, 
decrees, orders, and sentences.” 

It has been held in Allahabad that clause 31 of the Lettcrs-Putent of 
the High Court, corresponding to clause 40 of the Bengal Lotters-Patent, 
was repealed by Act VI of 1874. 1 

“Clause 42. And We do further ordain that, in all cases Rules as to 
of appeal made from any judgment, order, sentence, or decree cop™ n o£ aion ° 
of the said High Court of Judicature at [Port William in othSlioca" 4 
Bengal] 2 to Us, Our heirs, or successors, in Our or their muuta. 

Privy Council, such High Court shall certify and transmit 
to Us, Our heirs and successors, in Our or their Privy Council, 
a true and correct copy of all evideuce, proceedings, judgments, 
decrees, and orders had or made in such cases appealed, so far 
as the same have relation to tho matters of appeal, such copies 
to be certified under tho Beal of the said High Court. And 
that the said nigh Court shall also certify aud transmit to 
Us, Our heirs and successors, in Our or their Privy Council, 
a copy of the reasons given by the Judgos oi such Court or 
by any of such Judgos, for or against tho judgment or deter- 
mination appealed against. And Wo do further ordain that 
the said High Court shall in all casos of appeal to Us, Our 
heirs or successors, conform to and execute, or cause to bo 
executed, such judgments and orders as We, Our heirs or 
successors, in Our or their Privy Council, shall think fit to 
make in the premises, in such manner as any original judg- 
ment, decroe, or decretal orders, or other order or rule of the 
said High Court, should or might have boon oxoeuted. 

“ Clause 48. And it is Our further will and pleasure that nigh Court to 
the said High Court of Judicature at [Fort William In Bengal | 2 
shall comply with such requisitions as may bo mado by the 
Government for records, returns, and statements, in such u ’° w ‘ 
form and manner as such Government may doom proper. 

“ Clause 44. And "We do furthor ordain and declare that powers oi 
all the provisions of those Our Letters-Patenfc aro subject to ‘*^1' 
the legislative powers of the Governor-General in Legislative 


1 Tetley v. Jai Shankar (1878), 1 * For Moiras ; “ Madras.*’ For 

726. Bombay t “ Bombay.” 
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Council and also of the Governor-General in Council under 
section 71 of the Government of India Act, 1915, and also of 
the Governor-General in cases of emergency under section 72 
of that Act, and may be in all respects amended and altered 
thereby.” 1 


1 Amondmg Letters-Patenl, 1919, 172, at pp. 177, 178 ; 3 0. L. It., 197, 

cl. 1 (d). See Queen v. Burak (1878;, at p. 202, ante , p. 81. 

5 I. A., 178, at pp. 190, 191 ; 24 Calc., 



CHAPTER TV* 

Letters-Patent of the Higii Court at Allahabad . 1 


Letters-Patent establishing a High Court for the North- 
Western Provinces, now called the J figh Court of 3 udicature 
at Allahabad, 1 wero issued in 180(5. 


The first clause of such Letters-Patent established a High KHtabUshmont 
Court for the North-Western Provinces of the Presidency of <>c tho Uurt ' 
Port William. 2 The second clause provides that until (art lior 
or other provision shall he made the Court shall consist of a Constitution of 
Chief Justice and five Judges, 3 and names tho first Chief thc< ' ou,t " 
Justice and Judges of tho Court. 

The third clause provides for declarations to he made by tho Declaration by 
rid Judges. 

Judges. 4 

Tho fourth clause provides for a seal. It is iu terms Soai. 
similar to clause (5 of the Bengal High Court Letters-Patent of 


1865* 

The fifth clause provides that writs, etc., shall run in the Writs, etc. to 
name of the Crown. It is in tonus similar to clause 7 of the !,Tcn>wn and 
Bengal High Court Letters-Patent of 18(55.° under seal. 

Tho sixth clause provides for the appointment of officers. Appointments, 
It is in ionns similar to clause 8 of tho Bengal Letters- Patent 
of 18(55, 7 except that the appointments have to ho confirmed 
by tho Governor instead of by the Governor-General in 
Council. 


* 5, 0 (loo. Y. o. 01, s. 101 (/>). 
Amend iug Letters* Patent, 1910, cl. 
1(c). 

a TLo powers of tho High Court 
have boon extended to tho district 
of Dohra 3>hun (except datmsar 
Bas *ar) by Act XXX of 187 1, s. 2, 
a Whon tho number falls short of 
that number, tbo power of tho re- 
maining judges is not affected ; Lai 


Singh v. (Ihimham Singh (1887), 9 
AIL, 025, Tho appointment of a 
sixth judge by LotteH-Pnioiit is not 
illegal: ttinpnor v* Wmre (1914), CO 
AIL, 108. 

4 Roc ante, p. 35. 

6 Ante, p. 35. Soo Amending 
Lottors-Patont, 1010, H. 1 (c), 

« Ante, p. 35. 

7 Ante, pp, 85, 30. 
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advocate™ etc. seven *k clause 1 provides lor the admission of advocates, 

vakils, and attorneys. It is in terms similar to clause 9 of the 
Bengal High Court Letters-Pateut of 1865. 3 
ficauo^etcfof “S^th clause gives to the Court power to make rules 

advocates, etc. for the qualification and admission of advocates, vakils, and 
attorneys. It is in terms similar to clause 10 of the Bengal 
High Court Letters-Patent. 3 

ongmai d iml y “Clause 9. And We do further ordain that the said High 
jurisdiction. Court of Judicature for the North-Western Provinces shall 
have power to remove, and to try and determine, as a Court of 
extraordinary original jurisdiction, any suit being or falling 
within the jurisdiction of any Court, subject to its superin- 
tendence, when the said High Court shall think proper to do 
so, either on the agreement of the parties to that effect, or for 
purposes of justice, the reason for so doing being recorded on 
the proceedings of the said High Court.” 1 
judgments? Clause 10 (as to appeals from the judgments of a single 
w^eJudfea 01 judge ’ or from the 3 ud gment of two or more Judges whero 
are equaHy they are equally divided in opinion) is similar to clause 15 of 
the Bengal High Court Letters-Patent of 1865. 6 

Clause 11 (as to an appeal from Courts in the Provinces) 
is in terms similar to clause 16 of the Bengal High Court 
Letters-Patent of 1865. 6 

“ Clause 12. 7 And We do further ordain that the said High 
Court of Judicature at Allahabad shall have the like power and 
authority with respect to the persons and estates of infants, 
idiots, and lunatics within the said territory, as that which is 
exercised in the Bengal Division of the Presidency of Port 
William by the High Court of Judicature at Port William in 
Bengal, but subject to the provisions of any laws or regulations 
now in force.” 8 

The High Court at Allahabad has no original jurisdiction in respect of 
the persons or estates of minora or lunatics who are natives of India 8 
As to the jurisdiction of the High Court in references from Ajmero', see 
post, pp. 102, 108. 


divided in 
opinion* 

Appeal from 
Civil Courts 
in the 
Provinces. 

As to infants 
and lunatics. 


1 See Amending Letters-Patent, 
19X9, cl. 1 ( d ). 

2 Ante , p. 86. 

8 Ante, pp. 86, 37, 

4 Of. ante, p. 61. 

5 See ante#. 50 ; Amending Letters- 
Patent, 1919, cl. 1 (g), 


0 Ante, p. 57 J Amending Lettets- 
Patent, 1919, ol. 1 (h). 

7 As amended by Letters-Patent, 
1919, cl. 1 (h). 

8 See ante, pp. 67-59. 

8 Of. Jatmdha Km v. Court of 
Wards (1881), 4 All., 159, mte, p. 58, 
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“ Clause 13. And We do further ordain that, with respect 
to the law or equity to he applied to each case coming before 
the said High Court of Judicature at Allahabad, in the exercise 
of its extraordinary original civil jurisdiction, such law or 
equity shall, until otherwise provided, be the law or equity 
which would have been applied to such case by any local Court 
having jurisdiction therein.” 1 

Clause 14, which provides for the law to be administered 
by the High Court of the North-Western Provinces in the 
exercise of its appellate jurisdiction is in terms similar to 
those of clause 21 of the Bengal High Court Letters-Patent of 
1 805. 2 


Law to bo 
administered 
in the exeicise 
ot e\traordi« 
nary civil 
jurisdiction. 


Law to be 
administered 
in the exeicise 
of appellate 
junsdiction. 


Clauses 15 to 23, as amended by Letters-Patent, 19 L9, deal with the Criminal 
criminal jurisdiction of the Court. jurisdiction. 


“ Clause 24. And We do further ordain that whenever it 
shall appear to the Lieutenant-Governor of the North-Western than usual 
Provinces, 3 subject to the control of the Governor-General in 1>lace ' 
Council, convenient that tho jurisdiction and power by these 
Our Letters-Patent, or by the recited Act, vested in the said 
High Court, should be exercised in any place within the juris- 
diction of any Court, now subject to tho superintendence of 
any Sudder Dewany Adawlut or tho S udder Nizamnt Adawlut 
of tho said territories, 4 other than the usual places of sitting of 
the said High Court, or at several such places byway of circuit, 
tho proceedings in cases before tlio said High Court, at such 
place or places, shall bo regulated by any law relating thereto 
which has beon or may be made by competent legislative 
authority for India. 

“Clause 25. And Wo do further ordain that tho said Testamentary 
High Court of Judicature for the North-Western Provinces, 
shall have the like power and authority as that which is now 
lawfully oxercised within tho said territories by tho said High 
Court of Judicature at Fort William in Bongal, c in relation to 
the granting of probate of last wills and testaments, and 
letters of administration of the goods, chattols, credits, and 


1 Of. mile, p. 01. Tlio words p, 79), wakes no difference. 

“good conscience" are to bo found * Ante, pp. 61, 62. 

in clause 20 of tho Bengal Lot tors- * Now tho Governor of the United 

Patent of 1866, but tho omission of Provinces. 

those words in tlio Lottcrs-Patont of * Amondingliottors-l’atoatof 1910, 

tho North-Western Provlacos (oL 18), cl. 1 (ft), 

and of Bihar and Orissa (oL IS, post, 5 Soo ante, pp, 64, 66. 
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all other effects whatsoever of persons dying intestate ; and 
that the jurisdiction of the last-inontioned High Court iu 
relation thereto shall cease from the date of the publication 
of these presents. Provided always that any proceedings 
already commenced in relation to any of the matters afore- 
said in the said last-mentioned High Court shall continue 
as if these presents had not been issued : Provided also that 
nothing in these Letters -Patent contained shall interfere with 
the provisions of any law which has been made by com- 
petent legislative authority for India, by which power is 
given to any other Court to grant such probate and letters of 
administration.” 1 

As to tlie power to issue probates and Ic liters of administration, sac 
post, chap. xxxi. 


Clause 26, which deals with the matrimonial jurisdiction, 
is in terms similar to clause 35 of the Bengal High Court 
Letters*Patent of 1805. 2 

u Clause 27. And We do hereby declare that any function 
which is hereby directed to be performed by the said High 
Court of Judicature for the North-Western Provinces, in the 
exercise of its original or appellate jurisdiction may bo per- 
formed by any Judge, or by any Division Court thereof 
appointed or constituted for such purpose, in pursuance of 
soction 108 of the Government of India Act, 1915 ; ;j and if 
such Division Court is composed of two or more Judgos and 
the Judges are divided in opinion as to the decision to ho 
given on any point, such point shall be decided according 
to the opinion of the majority of the Judges, if there shall be 
a majority, but if the Judges shall be equally divided, then 
the opinion of the senior Judge shall prevail.” 

As to the latter part of this clause, sec ante , p. 66. 

“ Clause 28. And We do further ordain that it shall ho 
lawful for the said High Court of Judicature for the North- 
Wester n Provinces, from time to time, to make rules and orders 
for the purpose of adapting, as far as possible, the provisions 
of the Code of Civil Procedure, 4 and the provisions of any 
law which has been or may bo made, amending or altering 


1 Sec ante, pp. 04, 00. 3 Amending Letbers-Patcnt, 191 a, 

2 Ante, p. 65. Amending Letters- cl. 27, s. 1 (a). 

Patent, 1919. 4 Act y of 1908# 
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the same, by competent legislative authority for India, to all 
proceedings in its testamentary, intestate, and matrimonial 
jurisdictions respectively. 5 ’ 

As to rules under the Ood< of Cm! Procedure, jee Act Y of 1908, 
ss. 122-181. 

“ Clause 30. And Wo do further ordain that any person 
or persons may appeal to Us, Our heirs and successors, in 
Our or their Tiivy Council, in any matter not being of 
criminal jurisdiction, from any final judgment, decree, or 
order of the said High Court of Judicature for the North- 
Western Provinces, made on appeal, and from any final 
judgment, decree, or order made m the exorcise of original 
jurisdiction by tho Judges of the said High Court, or of any 
Division Court from which an appeal shall not lie to the said 
High Court under the provision contained in tho 10th clause 
o£ these prosonts : Provided, in either case, that the sum 
or matters at issue is of the amount or value of not less than 
10,000 Payees, or that such judgment, decree, or order shall 
involve, directly or indirectly, some claim, demand, or <juos- 
tion to or respecting property amounting to or of the value 
of not less than 10,000 liupees; or from any other final 
judgment, decree, or order made either on appeal or other- 
wise as aforesaid, when the said High Court shall declare 
that tho case is a fit one for appeal to ITs, Our heirs or 
successors, in Our or their Privy Council : subject always to 
such rules and orders as are now in force, or may from tiino 
to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said territories, 1 except so far as tho 
said existing rules and orders respectively aro horeby variod ; 
and subject also to such further rules and orders, as Wo may 
with tho advico of Our Privy Council, hereafter make in that 
behalf.” 

As to appeals to His Majesty in Council, see post, chapter xxx* 

Clause 31, which deals with appeals to His Majesty in 
Council from interlocutory orders of the High Court, is in 
terms similar to those of clause 40 of tho Bengal High Court 
Letters-Patenl of 18(55. s 

Clause 82 deals with appeals in criminal canes to ITis Majesty in 
Council. 


1 Amending Lottors-Patoat, 1919, Ante, pp. C8, CD. 
ci. 1 (i), 


Appeals to 
Pnvy Council* 
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judgments. 
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Clause 33, which provides for the transmission of the 
record, and of documents in the case of appeals to His 
Majesty in Council, is in terms similar to those of clause 42 
of the Bengal High Court Letters-Patent of 1865. 1 

Clause 34, which requires the High Court to comply with 
requisitions by the Government for records, returns, and 
statements, is in terms similar to those in clause 43 ol the 
Bengal High Court Letters-Patent of 1865. 2 

Clause 35, which preserves the powers of fcho Indian 
Legislature, is in terms similar to those of clause 44 of the 
Bengal High Court Letters-Patent of 1865, 3 as amended by 
the Amending Letters-Patent, 1919. 


1 Ante , p. 69, 8 Ante , pp. 69, 70. Amondnig 

s Ante , p. 69. Lottors-Patcnt, 1919, cl, 1 (l). 



CHAPTER Y. 

Lettbrs-Patbnt op the High Court at Patna. 


In 1912 the Province ol Bihar and Orissa was constituted. Constitution or 
It consists of— PrOTrace< 

the districts of Bbagulpore, Monghyr, Purnea, and the 
Santhal Parganas in the Bliagulpnr Division, 
the Patna division, comprising Ihcs districts of Gaya, 

Patna, and Bhahabad, 

the Tirhut Division, comprising the districts of Ma- 
zaffarpur and Baran, 

the Chota Nagpur Division, comprising the districts of 
Hazaribagli, Manbbuin, Palamau, Ranchi, and Singh- 
bhuin, and 

the Orissa Division, comprising the districts of Angul, 

Balasore, Cuttack, Puri, and Bambaljmr. 1 * 
Letters-Patent establishing a High Court' in such new 
Province were issued in February, 1916. The following are 
the provisions of such Lettors-Paiont : — 

Clause 1 established a High Court for such Province to bo Establishment 
called the High Court of Judicature at Patna and constituted ° r 0l ® <Jourt " 
it a Court of Record. 

Clause 2 provides that, until further or other provision be Constitution 
made, the Court shall consist of a Chief Justice and five of ihc Court - 
Judges, and names the first Chief Justice and Judges of the 
Court. 

Clause 8 provides for declarations to be mado by the Judges. Declaration by 
Clause 4 provides for a seal. It is in torms simila r tOg^f' s ’ 
clause 6 of the Bengal High Court Letters-Patent of 1865 a ** ' 
and to clause 4 of the Letters-Patent of the High Court at 
Allahabad. 3 


1 Proclamation of Governor-Gene- a Ante, p. 8S. 

ral dated March 22nd, 1912. » Ante, p. 71. 
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Clause 5 provides that writs, precepts, rules, orders, and 
other mandatory process shall run m the name of the Crown. 
It is in terms similar to clause 7 of the Bengal High Court 
Letters-Patent of 1865. 1 

Clause 6, as amended by Amending Letters-Patent, 101!), 
cl. 1 (/>), provides for tho appointment oE officers. It is in 
terms similar to clause 8 of tho Bengal Letters-Patent of 
1865, 2 as amended by Amending Letters-Patent, 1010, cl. 1 (a), 
except that the power to prescribe rules and restrictions and 
to allow or disallow appointments is given to the Governor in 
Council, and that the salaries are to bo approved of by tbo 
Governor in Council, subject to the control of the Governor- 
General in Council. 

Clause 7 gives power to admit advocates, vakils, and 
attorneys in terms similar to those of clause 9 of the Bengal 
Letters-Patent of 1 865. 3 

Clause 8 gives power to make rules for the qualification 
and admission of advocates, vakils, and attorneys in terms 
similar to clause 10 of the Bengal Letters-Patent of 1865, 4 
and also gives power to remove or suspend them from practice. 

Clause 1) gives to tho Court extraordinary original civil 
jurisdiction in terms similar to those in clause 9 of the Letters- 
Patent of the High Court at Allahabad. 5 

“ Clause 10. 6 And We do further ordain that an appeal 
shall lie to the High Court of Judicature at Patna from tbo 
judgment (not being an order made in the exorcise of rovi- 
sional jurisdiction, and not boing the power of superinten- 
dence under the provisions of section 107 of the Government 
of India Act, 1915, or of the exercise of criminal jurisdiction) 7 
of one J udge of the said High Court, or of one Judge of any 
Division Court constituted in pursuance of section 108 of the 
Government of India Act, 1915, 8 and that an appeal shall 
also lie to the said High Court from tho judgment (not being 
an ordor or sentence as aforesaid) of two or more Judges of 
the said High Court, or of any such Division Court, whenever 
such Judges are equally divided in opinion and do not amount 
in number to a majority of the whole of the Judges of tho 


1 Ante, p. 35, 

2 Ante , pp. 35, 36. 

2 Ante, p. 36. 

4 Ante, pp. 36, 37. 

5 Ante, p. 72. 

•As amended by Lotters-Patent, 


1919, cl 1 (6). 

7 Sec BaOujan Misir v. SUeo Sakay 
Chaudlmry (1918), 3 Pat, L, J., 509 ; 
[1939 Pat.], 218. 

8 Ante , p. 30. 
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said High Corn l al the time being; but that the right of 
appeal from other judgments of Judges of the said High Court, 
or of any such Division Court, in such caso shall lie to Us, Our 
heirs or successors, in Our or their Privy Council as herein- 
after provided. 1 

“Clause 11. And Wo do further ordain that the High Agpcdtrom 
Court of Judicature at Patna shall be a Court of Appeal from courts mtbe 
the Civil Courts of the Province of Bihar and Orissa and 
from all other Courts subject to its superintendence, and shall 0utsWU 
exercise appellate jurisdiction in such cases as were, imme- 
diately before the date of the publication of these presents, 
subject to appeal to the High Court of Judicature at Fort 
William in Bengal by virtue of any law then in force, or as 
may after that dato bo declared subjoct to appeal to the High 
Court of Judicature at Patna by any law made by competent 
legislative authority for India. 2 

“Clauso 12 And We do further oidain that the High .luribdioUn a* 
Court of Judicature at Patna shall have the like power and lmutica/ ™ 
authority with respect to the persons and estates of infants, 
idiots and lunatics within the Province of Bihar and Orissa 
as that which was vested in the ITigdi Court of Judicature at 
Fort William in Bengal immediately before the publication of 
these presents.” 

As to tho powers of the Penpal High Court in these matters, see 
ante , pp. 57, 58. 

Clause Vo provides for the law to be administered by the Law to bo 
High Court in the exercise of its extraordinary original civil 
jurisdiction in terms similar to those of clause B) of the 
Letters-Patent of the High Court at Allahabad/* emi juusdic- 

Clause 14 provides for tho law to be administered by the p y ' ihG IIjRh 
High Court in tho exorcise of appellate jurisdiction in terms 
similar to those of clause 21 of tho Bengal Lettors-Palent of jurisdiction, 
1865 / 

Clauses 15, 1C, 17, 18, 19, 20, 21, 22, and 23 deal with jurisdiction in 
criminal matters. 

et Clause 2 L And Wo do further ordain that tho High Admiralty 
Court of Judicature at Patna shall have and exercise in tho lunHmctlon * 
Province of Bihar and Orissa all such civil and maritime 


n Ante, p. 73. 

* Ante , pp. 61, 62. 


1 Of. ante, p. 50. 

8 Of, ante , p. 57. 
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jurisdiction as was exercisable therein immediately before the 
publication of these presents by tho High Court of Judicature 
at Fort William in Bengal as a Court of Admiralty, and also 
such jurisdiction for the trial and adjudication of prizo causes 
and other maritime questions as was so exercisable by the High 
Court of Judicature at Fort William in Bengal.” 1 

Clause 25 deals with Admiralty jurisdiction in criminal oasos. 

Clause 26 is similar to clause 25 of the Letters-Patont of 
the High Court at Allahabad. 2 

Clause 27 is in terms similar to clause 35 of tho Bengal 
High Court Letters-Patent of 1865. 3 

“Clause 28. And We do hereby declare that any function 
which is hereby directed to be performed by the High Court of 
Judicature at Patna, in the exercise of its original or appellate 
jurisdiction, may be performed by any Judge, or by any 
Division Court thereof, appointed or constituted for such 
purpose in pursuance of section one hundred and eight of tho 
Government of India Act, 1915 ; 4 and if such Division Court 
is composed of two or move Judges and the Judges are divided 
in opinion as to the decision to be given on any point, such 
point shall be decided according to the opinion of the majority 
of the Judges, if there be a majority, but, if the Judges bo 
equally divided, then the opinion of the senior Judgo shall 
prevail.” 

The latter part of this clause is not affected by section 98 of tho Civil 
Procedure Code (Act V of 1908) 

“ Clause 29. And We do further ordain that it shall he 
lawful for the High Court of Judicature at Patna from time to 
time to mako rules and orders for regulating the practice of 
the Court and for the purpose of adapting as far as possible 
the provisions of the Code of Civil Procedure, being an Act, 
No. V of 1908, passed by the Governor-General in Council, 
and the provisions of any law which has been or may bo 
made, amending or altering the same, by competent legislative 
authority for India, to all proceedings iD its testamentary, 
intestate and matrimonial jurisdiction, respectively.” 

As to rules under the Code of Civil Procedure, see Act V of 1908 
ss. 122-131. 


' See ante , pp. 62, 68. 
a Ante, pp. 73, 74. 

8 Ante , p. 65. 


4 Ante, p. 30. 

5 Ante , p, 66. 
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Clause 81, which provides for appeals to His Majesty in Appeals to ihi 
Council, is in terms similar to those of clause 80 of the commit m 
Letters-Pateni of the High Court of the North-Western 
Provinces. 1 

Clause 32, which deals with appeals from interlocutory Appeal from 
judgments to His Majesty in Council, is in terms similar to 
clause 40 of the Bengal High Court Letters- Patent of 1805, 2 
and clause 31 of the Letters-Patent for the North-Western 
Provinces, 3 except that in clause 82 of the Patna Letters- 
Patent no reference is made to appeals from sentences. This 
difference is not apparently of substance. 

Clause 31, which provides for the transmission of copies of Kuieaato 
evidence and other documents, is in terms similar to those of 
clause 42 of the Bengal High Court Letters-Patent of 1 80S, 4 iJo, 1 ” St- 
and clause 33 of the Letters-Patent of the High Court of the 
North-Western Provinces. 5 * 

Clauses 35-11 are as follows : — 

“ Clause 35. And Wo do further ordain that, unless the Judges to vibit 
Governor-General in Council otherwise directs, one or more oi"wult. W!iy 
Judges of the High Court of Judicature at Patna shall visit the 
Division of Orissa, by way of circuit, whenever the Chief Justice 
from time to time appoints, in order to exorcise in respect 
of cases arising in that Division the jurisdiction and power 
by these Our Letters-Patont, or by or under the Government 
of India Act, 1915,° vested in the said High Court: Provided 
also that such visits shall bo made not Jess than four times in 
every year, unless the Chiof Justice, with iho approval of the 
Governor in Council, otherwise directs : Provided also that the 
said High Court shall have power from time to time to make 
rules, with the previous sanction of the Governor in Council, 
for declaring what cases or classes of casos arising in the 
Division of Orissa shall bo hoard at Patna and not in that 
Division, and that the Chiof Justice may, in his discretion, 
order that any particular case arising in the Division of 
Orissa shall be heard at Patna or in that Division, 

“Clause 86. And Wo do further ordain that whenever it special cm»- 
dppears to the Lieutenant-Governor 7 in Council, subject to ““ J 
the control of the Governor-General in Council, convenient 


1 Ante, p. 75, 
a Ante, pp. G8, 60. 
9 Ante, p. 75. 

* Ante, p, 09, 


5 Ante, p, 76, 

8 6, 0 Goo, Y, c. 61, ante, chax>* ii* 

7 Now “ Governor,” 0, 10 Goo, V* 
a 101, s, 6, 
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that the jurisdiction and power by these Our Lelters-Patent, 
or by or under the Government of India Act, 1915, 1 vested 
in the High Court of Judicature at Patna should be exercised 
in any place within the jurisdiction of any Court subject to 
the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several 
such places by way of circuit, one or more Judges of the 
Court shall visit such place or places accordingly. 

“Clause 37. And We do further ordain that whenever 
any Judge or Judges of the High Court of Judicature at 
Patna visit any place under the 35th or the 3Gth clause of 
these presents the proceedings in eases before him or them 
shall be regulated by any law relating thereto which has been 
or may he made by competent legislative authority for India. 

“ Clause 38. The High Court of Judicature at Patna may 
from time to time make rules for delegating to any Registrar, 
Prothonotary or Master or other official of the Court any 
judicial, quasi- judicial and non-judicial duties. 2 

“Clause 39. And We do further ordain that the juris- 
diction of the High Court of Judicature at Port William in 
Bengal in any matter in which jurisdiction is by these 
presents given to the High Court of Judicature at Patna shall 
cease from the date of the publication of these presents, and 
that all proceedings pending in the former Court on that dato 
in reference to any such matter shall be transferred to llio 
latter Court : 

“ Provided, first, that the High Court of Judicature at Port 
William in Bengal shall continue to exercise jurisdiction — 

(a) in all proceedings pending in that Court on the 
date of the publication of these presents in which any 
decree or order, other than an order of an interlocutory 
nature, has been passed or made by that Court, or in 
which the validity of any such decree or order is directly 
in question; and 

(l) in all proceedings (not being proceedings roferrod 
to in paragraph (a) of this clause) pending in that Court, 
on the date of the publication of these presents, under 
the 18th, 3 15th, 4 22nd, 0 23rd, 6 24th, 7 25th, 8 26th, » 

1 5, 6 Geo. V. c. 61, ante, chap. ii. 

a Of. LaUteshwar Singh v. £ame~ 
shwar Smg7b (1907), 34 Calc., 619 ; 11 
0. W. N. f 649. 

9 Ante , pp. 48, 49. 


4 Ante , p. 60. 

6 Criminal Jmisdiction. 
c Ibid, 

9 Ibid . 

* Ibid . 


• DM. 
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27th, 1 28tb, 2 * * * * * 29th, 2 32nd, 1 33rd, « 31lh,« or 3,7th’ 
clauso of tho Lefcters-Patent bearing date at Westminster 
the twenty-eighth day of December, in the year of our 
Lord One Thousand eight hundred and sixty-five, re- 
lating to that Court ; and 

(?) in all proceedings instituted in that Court, on 
or after the date of publication of these presents, with 
reference to airy decree or order passed or made by that 
Court : 8 * 

Provided, secondly, that, if any question arises as to 
whether any case is covered by the first proviso to this clause, 
the matter shall be referred to the Chief Justice of the High 
Court of Judicature at Port William in Bengal, and his 
decision shall bo final. 0 

“Clause -10. And it is Our further will and pleasure Hu?h Court to 
that the High Court of Judicature at Patna shall comply 
with such requisitions as may bo made by tho Lieutenant- fl™ 0 '"* 
Governor 10 in Council for records, returns and statements, 1( ' c °>Cs. etc. 
in such form and manner as he may deem proper. 

Clause 41. And We do further ordain and declare that Indian Lcgaia- 
all the provisions of tlreso Our Letters-Patont arc subject to 
the legislative powers of the Governor-General in Legislative ’ 
Council, 11 and also ot the Govoruor-Genoral in Council 
undor section sevoirty-ono of the Government of India Act, 

1915, and also of the Governor- General in cases of emergency 
under section seventy-two of that Act, and may be in all 
respects aiiieudod and altered thereby.” ^ 


1 Criminal Junwdiction. 

2 Ibid . 

» Ibid. 

* Ante , p. G2. 

G Criminal Jurisdiction. 

Ante , pp. 03, 04. 

* AntC) p, 05, 

* Rmajobwid Chuwdhurl v. Vhakur 

Dayal Ilia (L9X7), U Pat. h . J,, m. 

0 Mgi Saha v. Jiaijmth (toe n ha 


2 Pat. L. 08 1 ; IVJJ8Pat.l,4<>, 

30 Now “ Governor ” ; V, JO < loo. V. 
e. L01, s. 0. 

iL Seo ante, pp, 00, 70. 

30 Pmmnhwar /Utir v. Rmprror 
(10X8), 3 I ’at. ii. J., f/M , [1018 Pat. j, 
07 ; Rtwmmdm Prasad Hitufh v. 
KinfrMmpvror (1918), 3 Pat. 'u J., 
581 , Pat J, L 
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CHAPTER VI. 

Lettehs-Patent oj? the Ilian Coup.t at Laiioue. 

At the time of the issuing of Letters-Patent for tho estab- 
lishment of a High Court at Lahore the Provinces of tho 
Punjab and Delhi 1 were subject to the jurisdiction of tlio 
Chief Court of the Punjab which was established by an Act 
of the Governor-General in Legislative Council, being Act 
XXIII of 18C5, and was continued by later enactments. 1 

On September 17th, 1912, a portion of the Province of 
the Punjab, viz. the Tahsil of Delhi and the polico station 
Of Mahrauli, was created into a separate Province under the 
name of the Province of Delhi, and on February 22nd, 
1915, other territory, 2 which had theretofore formod a 
portion of the United Provinces of Agra and Oudh, was added 
to the new Province. 

The constitution and jurisdiction of tho Courts of Justice 
in the new Province remained as they had been bofore the 
creation of such Province, except that in enactments which 
applied to the added territory references to a High Court or 
to the High Court of Judicature for tho North-Western 
Provinces were to be taken as referring to the Chief Court 
of the Punjab. 3 

In March, 1919, Letters-Patent establishing a High Court 
at Lahore for the Provinces of the Punjab and Delhi were 
issued. 

The effect of the issue of such Letters-Patent has been to 
supersede the Chiof Court of the Punjab. All references in 
any enactment to the Chiof Court must be taken as roforriug 
to the High Court at Lahore. 4 

Clause 1 of such Letters-Patent established a High Court 

1 Acts IV of 1860, XVII of 1877, territory, see Aot VII of 1915, Sell. I. 

XVIII of 1884, Punj. Aot HI of 1914. * Soe Aot VII of 1915, s. 3. 

* Por tho details of such added * Keg. I of 1919, s. 3. 
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for such Provinces with effect from the elate of tho publication 
of such Letters-Paient in tho Gazette of India, such High 
Court to bo called the High Court of Judicature at Lahore, 
and constituted such Court to bo a Court of Record. 

Clauso 2 provides that until further or other provision ^jj^ifcaUon of 
shall bo mado tho Court shall consist of a Chief Justice and 
six other Judges, and names the first Chief Justice and Judges 
of the Court. 

Clause 8 provides for declarations to be mado by tho Be ciaratioi ns 
Judges. 

Clauso -1 provides for a seal. It is in terms similar to Seal * 
clause 6 of the Bengal High Court Letlcrs-Palont of 18G5. 1 

Clauso 5 is in terms similar to clauso 7 of the Bengal High Wrifcfl .> etc * to 

issue m name 

Court Letters-Paient of 1805- of the Crown 

Clause 0 is in terms similar to thoso of clause 8 of tho Ap^^tmcnT* 
Bengal Letters-Paient, 3 power being given to the Lieutenant- ot officers, 
Governor 4 of the Punjab to make rules and restrictions. The 
Chief Justice with the approval of tho Lieutenant-Governor, 
and subject to tho control of tho Governor-General in Council, 
can fix salaries. 

Clause 7 is in torras similar to clauso 0 of the Bengal Admission of 

_ , . ^ , , r Advocates, 

Lettors-Pafceni. 6 Vakils, and 

Clause 8 givos power to make rules lor tho qualification 
and admission of advocates, vakils, and attorneys in terms in^h Court in 
similar to thoso of clause 10 of the Bengal Letter s-Patent of ™ tSf ruICB 
1805,° aud also givos power to remove them or suspend them ^'o^Advo- 
frorn practice. <,a ‘ os ' ,Y akilB ’ 

Clause 0 is m terms similar to clause 9 of tho Lotters- Extraordinary 
Patent of the High Court at Allahabad. 7 jumdiction'.' 

Clause 10 is as follows : “ And Wo do further ordain that Appeal to the 
an appeal shall lio to the High Court of Judicature at Lahore of 

from the judgment (not being an order made in tho exorcise the Court, 
of revisional jurisdiction 8 and not being a sentence or order 
passed or made in the exorcise of tho powers of superintendence 
under the provisions of section 107° of the Government of 
India Act, 1915, or in the exercise of criminal jurisdiction) of 
one Judge of the said High Court, or of ono Judge of any 


1 Ante, p. 85. 
a Ante , p, 85. 

3 Ante , pp. 85, 80. 

* How “ Governor *’ : 9, 10 Goo, V. 
o. 101, s. 8. 

6 Ante, p. 86, 


3 Ante , pp. 36, 37. 

» Ante, p. 72. 

8 Post , chap. sxix. 
pp. 27-29. 

3 Ante, p. 27, 


01# ante, 
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Division Court constituted in pursuance of section 108 1 2 of tho 
Government of India Act, 1915, and that an appeal shall also 
he to the said High Court from tho judgmont (not being an 
order or sentence as aforesaid) of two or more Judges of tho 
said High Court, or of any such Division Court, whenever 
such Judges are equally divided in opinion and do not amount 
in number to a majority of tho whole of the Judges of the 
said High Court at the time being ; hut that the right of 
appeal from other judgments of Judges of tho stud High 
( ourt, or of any such Division Court, in such case shall ho to 
Us, Our heirs or successors, in Our or their I'rivy Council 
as hereinafter provided.” 3 

As to the limitation for such appeals, soo Dtjal Suu/h v. JDttiUio tU<tnh 
(1921), 2 Lahore, 127. 


Clause 11 is as follows : u And Wo do further ordain that 
the High Court of Judicature at Lahore shall he a Court of 
Appeal from the Civil Courts of tho Provinces of the Punjab 
and Delhi and from all other Courts subject to its super- 
intendence, and shall exercise appellate jurisdiction in such 
cases as were, immediately boforo tho date of tho publication 
of these presents, subject to appeal to tho Chief Court of the 
Punjab by virtue of any law in force, or as may after that date 
be declared subject to appeal to tho High Court of Judicature 
at Lahore by any law made by competent legislative authority 
for India.” 3 ' 

Clause 12 is as follows : “ And We do further ordain that 
the nigh Court of Judicature at Lahore shall have the like 
power and authority with respect to the persons and estates 
of infants, idiots, and lunatics within tho Pi'ovnicos of tho 
Punjab and Delhi as that which was vosted in tho Chief Court 
of the Punjab immediately before the publication of these 
presonts.” 

. ® le P ow ei*s of tho High Court with regard to infants aro to bo found 

- 11 k\ Ti 11 ° £ 1890 ‘ <1 Tts P owora w hh regard to lunatics aro to bo found 
m Act IV of 1912/' 

Clause HI is in iorms similar to those of clause 13 of tho 
Letters-Patoni of tho High Court at Allahabad. 0 


1 Ante, p. 30, 

2 CL ante, pp. 50-57. 

3 See post, pp. 247, 248. 


4 Post, chap, xxxii. 

5 Post, chap. xl. 

8 Ante, p. 73. 



CI1AK V.] 


i-ahobe man couut- 


87 


Clause 14 is in terms similar to those of clause ^1 of the Appellate 

luiisdiction. 

Bengal Letters-Patent of 1S65. 1 

Clause 21 is as follows : “ And We do further ordain that Testament*^ 

, ... and intestate 

the High Court of Judicature at Lahore shall have the like jurisdiction, 
power and authority as that which was immediately before 
these presents lawfully exercised within the Provinces of the 
Punjab and Delhi by the Chief Court of the Punjab, 2 in 
relation to the granting of probates of last wills and testaments, 
and letters of administration of the goods, chattels, credits, 
and all other effects whatsoever of persons dying intestate : 

Provided always that nothing in these Letters-Patent contained 
shall interfere with the provisions of any law which has been 
made by competent legislative authority for India, by which 
power is given to any other Court to grant such probate and 
letters of administiation.” 


As to tho power possessed by the Chief Court m those matters, seo 
post, chap. xxxi. 

Clauso 25 is in terms similar to clause 35 of the Bengal Matrimonial 
High Court Letters-Patent of 1865. 3 jurisdiction. 

Clause 2(i is in similar terms to clauso 28 of tho Letters- Single Judges 
Patent of the High Court at Patna. 4 Courts!' 1Mon 

Clauso 27 is similar in terms to clauso 2!) of tho Letters- insulation of 
Patent of the High Court at Patna. 5 * proceedings. 

Clause 28 refers to criminal procedure. 


Clause 20 is similar in torms to clauso 30 of tho Letters- Appeals in civa 
Patent of the High Court at Allahabad.® Majesty- in” 

Clause 30 corresponds to clause 32 of the Lettors-ratonl of ® ouuclU 
the High Court at Patna. 7 lutcUo'cutory 

Clause 32 corresponds with clause 42 of tho Bengal High 
Court Letters-Patent of 18G5. 8 txramrmfonof 

Clause 33 is as follows : “ And We do further ordain that denee B »nd vi ' 
whenever it appears to the Lieutenant-Governor a of tho documents 
Punjab, subject to the control of the Governor-General in special com- 
Council, convenient that the jurisdiction and power by these circuits” and 


1 Ante , pp. 61, G2. 

2 Tho Chief Court was empowered 

by the Local Government to rooeivo 

applications for probato and letters 

of administration under tho Probato 

and Administration Act, 1881, Act V. 

of 1881, s. 2. 

a Ante, p, 63, 


4 Ante, p. 80. 

6 Ante, p. 80. 

° Ante, p. 75. 

7 Ante, p. 81. 

2 Ante, pp, G8, 69. 

8 Now “ Governor ” : 9 , 10 Goo, V* 
c, 101, s, 3. 
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Out Letters-Patont, or by or under the Government of India 
Act, 1915, vested in the High Court of Judicature at Lahore 
should be exercised in any place within the jurisdiction of any 
Court subject to the superintendence of the said nigh Court 
other than the usual place of sitting of the said High Court, 
or at several such places by way of circuit, one or more 
Judges of the Court shall visit such place or places 
accordingly.” 

Proceedings of Clause 34 is as follows : “ And We do further ordain that 
spocmi com- whenever any Judge or Judges of the High Court of Judicature 
ciromt? ° r Lahore visit any place under the 33rd clause of those 
presents the proceedings in cases before him or them at such 
place shall be regulated by any law relating thereto which 
has been or may be made by competent legislative authority 
for India.” 

Powor to Clause 35 corresponds with clause 38 of tho Letters-Fatont 

M * e “ ,a, ,“'ofthoP fl to a Hi 8 hOourt.i 

Requisition Clause 3(1 is as follows : “ And it is Our further will and 
menifor pleasure that the High Court of Judicature at Lahore shall 
records, etc. com p]y vi'itii such requisitions as may be made by tho 
Governor-General in Council or by the Lioutenant-Governor 1 2 
of the Punjab for records, returns, and statements, in such 
form or manner as he may deem proper.” 

Powers of Clauso 37 corresponds with clause 41 of the Letters-Patent 

j“£ sisk * of the Patna High Court. 2 

served. 


1 Boo ante , p. 82. 

a Now “ Governor ” : 9, 30 Goo. V. 


a 101, s. 3. 

8 Ante> p. 83. 



CHAPTER VJI. 

Lettebs-Patent of the High Court at Rangoon. 

On November lltb, 1922, Letters-Palent were issued estab- 
lishing a High Court for tbo Province of Burma. 

At that date tire supreme Court of .Judicature in Burma 
was, for Lower Burma, the Chief Court, which had been estab- 
lished by tlio Lower Burma Courts Act, 1900, 1 and in civil 
matters for Upper Burma, the Court of the Judicial Com- 
missioner of Upper Burma, which was constituted by tho 
Upper Burma Civil Courts Regulation, 189(!. 3 

Clause 1 of such Letters-Patont established a High Court F,8tai>Uhiimont 
at Rangoon “for those portions of the Province of Burma ftt ofC ' ,ult ' 
present within the limits of the jurisdiction of tho said Chief 
Court of Lower Burma and of the said Judicial Commissioner 
and of the said Court of the Judicial Commissioner of Upper 
Burma.” 

Clauso 2 provides that, until furthor and othor provision Constitution ot 
be made, the High Court shall ordinarily consist of a Chief th<J <,ourt * 
Justice and not less than seven other Judges, and names tho 
first Chief Justice and Judges of the Court. 

Clause 3 provides for a declaration to be mado by the Declaration by 
Judges. 

Clause 4 provides for a seal. Seal. 

Clause 5 provides that writs, etc., do run in the name of the Writs. 
Crown. 

Clause 6 provides for the appointment of officers. Appointment 

. ,, V . . „ , , . . otoffioors. 

Clause 7 provides for the admission of advocates, pleadors, Adv oc at es , etc. 
and attorneys. 

Clause 8 is in terms similar to clauso 8 of tho Patna Letters- Rules, removal 
Patent.® and suspension. 

“ Clause 9. And We do hereby ordain that tho High Court Local limits of 
of Judicature at Rangoon shall have and exercise ordinary aaieiv if ons *’ 

1 jurisdiction, 

1 Act YI of 1900. 

* Begs I ot X89C# 


8 Ante, p, 78, 
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oiiginal civil jurisdiction within such local limits as may from 
time to time be declared and prescribed by any law made by 
the local legislature and until some local limits shall be so 
declared and prescribed, within the ordinary original civil 
jurisdiction of the Chief Court of Lower Burma immediately 
before the publication of these presents, 1 and the ordinary 
original civil jurisdiction of the said High Court shall not 
extend beyond the limits for the time being declared and 
prescribed as the local limits of such jurisdiction. 

“Clause 10. And Wo do further ordain that the High 
Court of Judicature at Eangoon in the exorcise of its ordinary 
original civil jurisdiction shall be empowered to receive, try 
and determine suits of every description, if in the caso of suits 
for land 2 or other immovable proporty such land or property 
shall be situated, or in all other cases if the cause of action 
shall have arison, either wholly, or, in case the leave of the 
Court shall havo boon first obtained, in part, 3 within the local 
limits of the ordinary original civil jurisdiction of tho said 
High Court, or, if the defendant at tho time of the commence- 
ment of tho suit dwell, or carry on business, or personally 
work for gain within such limits ; 4 except that the said High 
Court shall not have original jurisdiction in cases within tho 
jurisdiction of the Eangoon Small Cause Court.” 5 

Clause 11 is in terms similar to those of clauso 9 of tho 
Letters-Patont of the High Court at Allahabad. 6 

Clause 12 is in terms similar to clause 11 of tho Letters- 
Patent of the Bengal High Court. 7 

“Clause 18. And We do further ordain that an appeal 
from judges of shall lie to the High Court of Judicature at Eangoon, from a 
the Court. judgment 8 (not being a judgment made in tho exorcise of 
appellate jurisdiction in respect of a decree or order made m 
the exercise of appellate jurisdiction by a Court subject to the 
superintendence of the said High Court, and not being an 
order made in the exercise of revisional jurisdiction, and not 
being a sentence or order passed or made in the exercise of tho 
power of superintendence under the provisions of section 107 of 
the Government of India Act 9 or in the exercise of criminal 


Extraordinary 
original civil 
jurisdiction. 
Joinder of 
several causes 
of action* 

Appeal to the 
High Court 


1 Le. tho town of Rangoon, Act VI 
of 1900, ss. 2 (d), 8 (1): Burma 
Gazette, 1903, Pfe, X, p, 105* 

3 Cf. mile, pp. 40-43, 

3 Cf. ante, p. 47. 

4 Cf, ante , p. 45. 


0 Post, p. 291. 

0 Ante, p. 72. 

7 Ante, pp. 49, 50. 
s Ante, pp. 51-55, 
9 Ante , p. 27. 
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jurisdiction) of oxie Judge of any Division Court, pursuant to 
section 108 of the (lovernment of India Act, 1 made in the 
exercise of appellate jurisdiction by a Court subject to the 
superintendence of the said High Court, wlioro the Judge who 
passed the judgment declares that the ease is a lit one for 
appeal: and that an appeal shall also He to the said High 
Court from the judgment (not being a sentence or order as 
aforesaid) of two or more Judges of the said High Court or of 
such Division Court, whenever such Judges are equally divided 
in opinion, and do not amount in number Lo a majority of the 
whole of the Judges of iho said High Court at the time being; 
but that the right of appeal from other judgments of Judges of 
the said High Court or of such Division Court shall be to Us, 

Our Heirs or Successors in Our or Their Privy Council, as 
heremaftei provided. 2 * 

“Clause It. And A Ye do further ordain that the High Appca^fiom 
Court of Judicature at Ltangoon shall 1)6 a Court of Appeal Courts, 
from the Civil Courts of the Province of Burma for which, 
immediately before the publication of those presents, iho Chief 
Court of Lower Burma or the Court of the Judicial Commis- 
sioner of Upper Burma was a Court of Appeal, and from all 
other Civil Courts, whether within or without the Province of 
Burma, for which the said High Court is declared to be a 
Court of Appeal by any law made by the local legislature or 
by competent legislative authority for India, and shall exercise 
appellate jurisdiction in such cases as were, immediately before 
iho date of the publication of those presents, subject to appeal 
to the Chief Court of Lower Burma or to the Court of iho 
Judicial Commissioner of Upper Burma by virtue of any law 
then in force, or as may after that date bo declared subject to 
appeal to the said High Court by any law made by the local 
legislature or by competent legislative authority for India. 

“ Clause 15. And We do further ordain that the High Jurisdiction aa 
Court of Judicature at ltangoon shall havo the like powor and iunatka. fc3 and 
authority with rospoct to the persons and estates of infants/ 1 
idiots and lunatics* within the Province of Burma, as that 
which was vested in iho Ohiof Court of Lower Burma, and 
the Court of the Judicial Commissioner of Uppov Burma 
immediately before the publication of those presents. 5 


* Act TV of 1012, goal, chap* xbi. 

# Sco Act XXII of 1808, Sch, 1* 


1 Ante, p, 30. 

1 Post , chap, xxx, 

a Act VHI of 1890, post, chap, sxxii, 
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“ Clause lfi. And We do farther ordain that tho Court for 
the relief of insolvent debtors at Rangoon shall be hold before 
one of the Judges of the High Court of Judicature at Rangoon 
and the said High Court, and any such Judgo thereof shall 
have and exorcise within the Province of Burma, such powers 
and authorities with respect to original and appellate juris- 
diction and otherwise as are constituted by the laws relating to 
insolvent debtors in the Province of Burma. 1 

“ Clause 17. And We do further ordain that with rospeet 
to the law to be applied to each case coining before the High 
Court of Judicature at Rangoon in the exercise of its ordinary 
original civil jurisdiction, such law shall bo tho law which 
would have been applied by the Chief Court of Lower Burma 
in such case if these Letters-Patent had not issued. 3 

“ Clause 18. And We do further ordain that, with respect 
to the equity to he applied to each case coming before tho 
High Court of Judicature at Rangoon in the exercise of its 
ordinary original civil jurisdiction, such equity shall bo tho 
equity as nearly as may be which tho High Court of Judica- 
ture at Fort William in Bengal in the exercise of its ordinary 
original civil jurisdiction is authorised to apply to such case.” 3 

Clause 19 of the Letters-Patent is in terms similar to 
clause 20 of the Letters-Patent of the Bengal High Court. 4 

Clause 20 of the Letters-Patent is in terms similar to 
clause 21 of the Letters-Patent of the Bengal High Court. 0 
« • * , * 

“Clause 30. And We do further ordain that the High 
Court of Judicature at Rangoon shall have and exercise all 
such civil and maritime jurisdiction as might be exercised by 
the High Court of Judicature at Fort William in Bengal 0 as 
a Court of Admiralty immediately before the date of the pub- 
lication of these presents, and also such jurisdiction for the 
trial and adjudication of prize causes and other maritimo 
questions arising in India as might he exercised by the said 
High Court at the said date. 7 


Testamentary 
and intestate 
jurisdiction. 


“Clause 82. And We do further ordain that the High 


1 Soo Acts III of 1909 and V of 
1920, post, chap, xrsvii. 
a See Act XIII of 1898, s, 18. 

3 Ante, pp. 59-61, 

4 Ante , p. 61* 


6 Ante, pp. 61, 62. 

8 Ante, pp. 62, 68; post, 
xmii. 

7 Post , chap, xxsiii. 


chap. 
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Court of Judicature at Rangoon shall have the like power and 
authority as that which was immediately before the publica- 
tion of these presents lawfully exercised within the Province 
of Burma by the Chief Court of Lower Burma and the Court 
of the Judicial Commissioner of Upper Burma in relation to 
the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all 
other effects whatsoever of persons dying intestate : Provided 
always that nothing in these Letters-Patent contained shall 
interfere with the provisions of any law which has been made 
by competent legislative authority for India by which power 
is given to any other Court to grant such probates and letters 
of administration. 1 

“ Clause 33. And Wo do further ordain that the High Matrimonial 
Court of Judicature at Rangoon shall have jurisdiction, within • |UnBdlctlon ‘ 
the Province of Burma, in matters matrimonial between Our 
Subjects professing the Christian religion: Provided always 
that nothing herein contained shall be held to interfere with 
the exercise of any jurisdiction in matters matrimonial by 
any Court not established by Lotters-Patont within the said 
Province, which is lawfully possessed of that jurisdiction.” 2 

Clause 84 is in terms similar to those of clause 28 of the single Judges 
Letters-Patent of the High Court at Patna. 3 " mflioD 

“ Clause 85. And We do furthor ordain that it shall be Regulation of 
lawful lor the High Court of Judicature at Rangoon from i mjceeflm fi s - 
timo to time to mako rules and orders tor the purpose of 
regulating all proceedings in civil cases which may be brought 
before the said High Court, including proceedings in its Ad- 
miralty, testamentary, intestate and matrimonial jurisdiction, 
respectively : Provided always, that the said High Court sliall 
bo guided, in making sucli rules and ordors, as far as possible 
by the provisions of the Code of Civil Procedure, being an 
Act passed by the Governor-General of India in Legislative 
Council, and being Act No. V of 1 DOS, and the provisions of 
any law which has beon or may be made amending or altering 
the same by the local legislature or by competent legislative 
authority for India.” 

* <• • « * 

Clause 87 is in terms similar to clause 81 of the Letters- Ap^»la to Uis 
Patont of iho High Court at Patna/ 


1 S qq post, chap, rsed* 8 Ante> j>> 80, 

a See jooatf chap. sl5, * Ante, p, 81. 
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Clause 38 is in terms similar to clause 32 of llio Letters - 
Patent of the High Court at Patna. 1 

Clause 40 is in terms similar to clause 81 of the Letters 
Patent of the High Court at Patna. 2 

“ Clause 41. And "We do further ordain that, unless the 
Governor of Burma in Council otherwise directs, one or more 
•fudges of the High Court of Judicature at Rangoon, as the 
Chief 3 ustice may from time to time direct, shall sit at Man- 
dalay, in order to exorcise in respect of cases arising in such 
areas in Upper Burma as the Governor of Burma in Council 
may direct the jurisdiction and power by these Our Lettors- 
Patent, or by or under the Government of India Act, 3 vested 
in the said High Court, provided that the Chief Justice may, 
in his discretion, order that any particular case arising in the 
said areas in Upper Burma shall be tried in Rangoon.” 

Except that the action of the Governor of Burma in 
Council is not subject to the control of the Governor-General 
in Council, clause 12 is in terms similar to clauso 86 1 of the 


Letters-Patent of the High Court at Patna. 
judges d m SS ° f Clause -13 is similar in terms to clauso 37 5 of the Letters- 
iiussionaan i ^e High Court at Patna. 

circnits. Clause 44 provides for proceedings pending immediately 

Pending pro- before the publication of these Letters-Patent. 

Power to Clause 45 is in terms similar to clause 88 6 of the Lottors- 

deiegate duties. p a teut of the High Court at Patna. 


recoriSr “Clause 46. And it is Our further will and pleasure 

that the High Court of Judicature at Rangoon shall comply 
with such requisitions as may be made by the Governor- 
General of India in Council or by the Governor of Burma 
in Council for records, returns and statements, in such form 
and manner as he may deem proper. 

Indian* Legisia- “Clause 47. And We do tether ordain and declare that 
tine preserved, all the provisions of these Our Letters-Patent are subject to 
tho legislative powers of the local legislature, and of the 
Indian legislature, and also of tho Governor-General In 
Council under section 71 of the Government of India Act; 
and also of tho Governor-Genoral under section 72 of that 
Act; and may bo in all respects amonded and altered 
thereby.” 


4 Ante, pp. 81, 82* 

5 Ante, p, 82. 

4 Ante , p, 82, 


1 Ante, p, 81* 

2 Ante , p* 81. 

8 Ante, chap* ii. 



PART III. 

Subordinate Civil Courts. 


CHAPTER VIII. 


Aden and its Dependencies. 


Tub Civil Courts established iu Aden and its dependencies 
axe subject to the superintendence of the High Court of 
Bombay, 1 which can exorcise powers of revision in the case 
of references of fact and of law by the Resident, and which 
can transfer a case to itself. 2 

The administration of justice in Aden 2 is provided for by 
the Aden Civil and Criminal Justice Act, 1804 (Act II ol 
1864), the material provisions of which are as follows : — 

“ Section 2. The administration of civil justice is vested Civil Justice, 
in the Court of the Resident .” 4 

“ Section 3. The Resident may hear and determine, in „ f 

the first instance, all casos instituted in the Court of the Resident. 
Resident of whatevor nature and whatever may bo the 
amount or value of the property In dispute.” 0 

“ Section 4. The Assistant Residents 0 shall have power 


1 Hhmbhai v. Manam (190 0), 34 
Bora., 207 ; 12 Bom. L. R., 149. 

a Municipal Officer, Aden v. Ismail 
(Uajee) (1905), 33 1. A., 38; 30 Bom., 
240; 10 0. W. N., 185; 8 Bom. 
L». It., 4, ante, p. 49. 

3 “ Aden ” in tins Act includes tbo 
settlement of Aden and such of its 
dependencies lor the time Mug, 
inclusive of tho villages of Shaikh 
Othman, Imad and Itiswa, tbo Island 
of Perim and Little Aden, as are 
administered by tho Governor of 
Bombay in Council : Reg. II of 1891, 
s. 2. 

* The word « Residont ” denotes 


tbo Chief Civil OlUcor at Aden, 
appointed by tho Government, by 
whatever designation that of doer may 
bo called, and includes any Acting 
Residont or uHicoir acting temporarily 
as such Cbiof Civil Officer. ** Court 
of the Resident '* includes the Court 
of any Assistant Residont: Act fl ol 
1804, s, 1. 

6 AhdullabUai v. Executive Own* 
mitice, Aden (1910), 40 Bora., 440; 18 
Bom. L. K, 290. 

® Tho words u Assistant Resident 99 
denote any officer appointed by the 
Government to assist tho Resident 
at Aden by whatever designation 
95 
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to hear and determine, in the first instance, all cases insti- 
tuted in the Court of the Resident of whatever nature aud 
whatever may be the amount or value of the property in 
dispute. The Eesident may from time to time direct in what 
manner the cases instituted in his Court shall be distributed 
amongst the Assistant Eesidents. 

“ Section 5. When any suit which relates to immovable 
property, or in which the claim, estimated according to any 
Law for the valuation of claims for the time being in force, 1 
shall exceed five hundred rupees in value, is tried in the first 
instance by an Assistant Eesident, an appeal shall lie from 
his decision to the Eesident. An appeal shall also lie to the 
Eesident from all orders passed by an Assistant Eosidont in 
the execution of a decree or other order from which, had tho 
order been passed by a Court subordinate to the Court of a 
District Judge in the Presidency of Bombay, an appeal would 
have been allowed to the District Judge, 2 as well as from all 
orders passed by an Assistant Eesident in cases other than 
suits as defined in the Code of Civil Procedure.” 3 

Section 6 deals with the powers of the Resident in hearing appeals. 


fthe a r P c P aseV n “ Sectiou 7 ‘ No a PP eal shall lie from the decision of an 
Assistant. Eesident in any suit not relating to immovable 
property in which the claim estimated as aforesaid shall not 
exceed five hundred Eupees in value ; but the Eosidont may, 
within the period allowed for appeal in appealable cases, 
call for any proceedings of the Assistant Eesident at any 
stage thereof, and may pass such orders thereon as he may 
think fit. 

“ Seetion 8 - No appeal shall lie from any decision or 
order of the Eesident given or made by him, whether in tho 
exercise of his original jurisdiction, or in the exercise of his 
jurisdiction as a Court of Appeal or of Revision; but if in 

mghtort lhe triaI o£ a °y suit iu ^hich the claim estimated as aforesaid 
shall not exceed one thousand Rupees in value, any question 
of law or of usage having the force of law or of the con- 
struction of a document affecting the merits of the decision 


stick officer may be called, and in- 
cludes an Acting Assistant (s. 1). 

1 The law for tho valuation of suits 
is to be found in Act VII of 1887, 
see mte, pp. 11-16. 

8 Post , p. 141. 


8 S 5. « Suit ” in nob defined in 
tho Civil Procedure Godo, but the 
expression apparently moans suits 
of a civil nature. See Act VIII of 
1859, 0, 1 ; Act V of 1908, 0, 9. , 
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shall arise, on which the Resident shall entertain doubts, the 
Resident may, either ol his own motion, or on the application 
of any of the parties to the suit, 1 draw up a statement of 
the case and submit it, with his own opinion, for the decision 
of the High Court of Judicature at Bombay: and if in the 
trial of any suit or the hearing of an appeal in any suit 
in which the claim, estimated as aforesaid, shall exceed one 
thousand Rupees in value, any question of fact or of law or 
of usage having the force of law or of the construction of 
a document affecting the merits of the decision shall arise, 
the Resident shall, on the application of any of the parties 
to the suit, 1 or he may of his own motion, draw up a state- 
ment of the case and submit it with his own opinion for the 
decision of tho said High Court. 

“ Section 9. Tho Resident may proceed in the case, not- Dc«oo contin- 
withstanding a reference to the High Court, and may pass a opm'Tof 
decree contingent upon tho opinion of the High Court on tho lllsU ° HUlt ' 


point referred ; but no execution shall be issued in any case 
in which a reference shall be made to tho High Court, until 
the receipt of tho order of that Court. 

“Section 10. Cases roforred for tho opinion ol the High Roaring of 
Court shall bo heard by two or more Judges of that Court. r< ' fercuce- 
Beforo giving judgment tho High Court may call for and 
peruso the whole or any part of the proceedings of tho 
Court of the Resident, but shall not be bound so to do.” 

As to the Small Cause Court powers of tho Resident and Small c&wn 
of an Assistant Rosidcnt, see Act IT of 18(51, s. 14. Court povrew. 


Aden is a scheduled district. a As to tho law to be administered in 
Aden, sec section Id, Act XV of 1874, and Regulation J[ of 1891. 

As to tho Admiralty and Vico- Admiralty jurisdiction of the Court of 
the Resident at Adeu, scoj post, chapter xxxiii. 


Tho Court of the Resident at Aden has all jurisdiction siiw-inuio 
which is conferred by any Act in His Majesty’s possessions j uns ‘ llcUou - 
abroad, in regard to British vessels seized by tho Commander 
or Officer^ of any of His Majesty’s ships on suspicion of being 
engaged in, or fitted out for, the slave trade, and in regard 
to the persons, slaves, goods, and effects on board thereof, in 
the following cases 


1 Bofore judgmonl is delivered : Bora. L. R., 830. 

Bhayavandas Dharamsi v. Jieusc 2 Acts XJV of 1874, Sell. T, Pt. II ; 
Frenchman (1909), 83 Bom, 708; 11 XV of 187i, Soli. Vi, P6. IT. 

T. C.J.I. 7 
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(1) where the vessel seized is a British vessel ; 

(2) where the vessel seized lias been seized in pursuance 

of any existing East African slave-trade treaty ; 1 
and 

(3) where the vessel seized is not shown to the Court to 

be entitled to claim the protection of the flag of any 
foreign state. 

The Court lias the same jurisdiction in regard to any 
person seized oithei* at sea or on land, on the ground that he 
has or is suspected to have been detained as a slave, for the 
purpose of the slavo trade, as it would have if ho had been so 
detained on board a vessel that was seized and brought in for 
adjudication. 2 

The Aden Court has the same jurisdiction in regard to a 
British vessel winch is seized and brought for trial by the 
Comraandor or Officer of any ship belonging to a foreign state 
with whom an East African slavo treaty has been made, as 
such Court would have if the vessel had been seized by the 
Commander or Officer of any of His Majesty’s ships. 3 


1 This extends to future treaties, 15 36, 37 Viet. c. i>9, s. 3, as amended 
30, 37 Vicl. c. 59, s. 7, and to treaties by 40, 43 Viet. c. 38, s. 2. 

with the Government oi liigypt, 4.2, 3 42, 43 Viet. c. 38, s. 4. 

48 Viet, e. 38, s. 3. 



CHAPTER IX. 


Ajmere and Hairvvaea. 


Tub administration of Civil Justice in Ajmere and Mairwara is 
dealt with by the Ajmere Courts Regulation, 1877 1 (as amended 
by the Ajmere Amending Regulation, 18M, 2 the Ajmere Courts 
Amendment Regulation, 1910, 3 and the Ajmere Repealing 
and Amending Regulation, 19JL4 1 ), which contains the 
following : — 

“ Section 4. Eor the purposes o£ the administration of civil ^mor^and 
justice the said territories shall form a single district, and a smgie 

There shall be five grades of Civil Courts in such district f* strict ’ 

° Grades of 

(namely) : — Courts in t 

(1) the Court of the Chief Commission or, bucIi district. 

(2) the Court of tho Commissioner, and the Court of tho 

Additional District Judge, 5 

(3) the Courts of Subordinate Judges of the first class, 

(4) tho Courts of Subordinate Judges of the second class, 

(5) the Courts of Munsifs. 

“ Section 4 a.° The Governor-General in Council may Tower to 

appoint any person to exorcise and discharge such of the to actas P Chu>f 

powers and duties of tho Chief Commissioner under this Commis310uer ’ 
Chapter 7 as ho may direct, and the Court of such person 
shall, as regards tho exorcise and discharge by him of those 
powers and duties, he deemed to ho the Court of tho Chief 
Commissioner. 

“ Section la. 8 The Chiof Commissioner, with tho previous Appomtinent 
sanction of tho Governor-General in Council, may, from time commissioner, 
to time, appoint an Additional Commissioner who shall have 
all tho powers of tho Commissioner under this Itegulatiou, 


i Beg. I of 1877. 

* Beg. IX of 18013. 

* Beg. I of 1910. 

* Reg. Hof 1914. 

* Ibid., Soli. l?fc. T. 


• Inset tod by Bog. I of 1921, s. 2. 

7 Sees. 4-37. 

« Inserted by Bog. VII of 1907, 

8 . 2 . 
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Apiunatmcni “ Section 4o. 1 The Chief Commissioner may appoint any 
iJibtdcUudge. person to be an Additional District Judge, who shall exercise 
and discharge such of the powers and duties of the Court of 
the Commissioner as the Chief Commissioner may direct and 
shall, as regards tho exercise and discharge of these powers 
and duties, be deemed, for the purposes of this Regulation, to 
be the Court of the Commissioner. 

Appomtmeni “ Section 5. 2 Tho Chief Commissioner may appoint as 
many persons as he thinks fit either by name or office to bo in 
such district Subordinate Judges of the first or of tho second 
class or munsifs. 

“ Section G. The Court of the Commissioner shall be 
deemed for the purposes of all enactments for the time being 
in force to be the District Court or principal Civil Court of 
original jurisdiction for such district. 

“In original suits cognisable under tho Code of Civil 
Procedure 3 the jurisdiction of the Commissioner shall, as 
regards the amount or value of the subject-matter, be without 
limit. 

“ Section 7. The jurisdiction of a Subordinate Judge of 
the first class shall extend to all such suits in which the 
amount or value of the subject-matter does not exceed ten 
thousand rupees, or where such Subordinate Judge is invested 
by the Commissioner with additional powers in this behalf, to 
all such suits without limit of such amouut or value. 

“Section 8. The jurisdiction of a Subordinate Judge of 
0 f d BW 0 »dda?s! tho second class shall extend to all such suits in which tho 
am ount or value of the subject-mattev does not exceed fivo 
hundred rupees. 

“ Section 9. The jurisdiction of a Munsif shall extond to 
all such suits when tho amount or valuo of the subject-matter 
does not exceed one hundred rupees. 

“ Section 10. In addition to the jurisdiction specified 
in section seven, a Subordinate Judge of the first class may 
powers of exorcise such powers conferred by any enactment for tho tiruo 
Disnict Court. p e ; U g j u f orce on a principal Civil Court of origiual jurisdic- 
tion as may be delegated to him by tho Commissioner. 

Small Cause “Section 11A The Chief Commissioner may invest auy 
Court powers. Subordinate Judge with the powers of a Judge of a Court of 


Court of Sub- 
ordinate Judge 
of first class. 


Court of Sub- 


Court of 
Munsif. 


Subordinate 
Judge of first 
class may be 
invested with 


* Inserted by Hog. II o£ 1914, Sob, 
Pt I. 

* As amended by Reg. I of 1910, 


a Aot V of 1908. 

4 Ab amended by Reg. I of 1910. 
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Small Causes, and may from time to time determine the local 
limits within which such powers shall be exercised. 

“ A Subordinate Judge investod with the powers of a 
Judge of a Court of Small Causes under this section may,^ in 
addition to such powers, exercise any other civil jurisdiction 
conferred upon him by or under this Regulation, or any other 
enactment for the time being in force. 

a Section 12. 1 The Court of a Subordinate Judge exercis- 
ing the powers of a Judge of a Court of Small Causes, shall Court Act, is&7, 
be deemed to be a Court of Small Causes constituted under to 
Act IX of 1887, and except as hereinbefore provided and as 
provided in section twenty-three of this Regulation, shall be 
subject to all the provisions of that Act in £0 Ear as they may 
be found applicable. 

“ Section 13. The Chief Commissioner may direct that Benches of 
any of the powers hereinbefore conferred on any Court of the 
two lowest grades shall be exercised by any three persons 
sitting together as a Bench. 

“ The Chief Commissioner may direct that any powers Specified 
conforrotl under this section shall bo exercisod only m reference cases, 
to somo specified class of cases. 

u Whoro throe such persons sit together as a Boneh, the 
decision of the majority of such persons shall be deemed the 
decision of tho Bench. 

“ A Bench vested with tho powers of a Court of any grade 
under this soction, shall bo deemed to be a Court of such 
grade for all tho purposes of this Regulation. 

“Section 14. 2 When by any law for the timo being in Appeals from 

¥ m m OotirtB (ii 

force, an appeal is allowed from any decree or order passed or original # 
made by a Civil Court of original jurisdiction, and no provision 3 “ nsdlotlon ' 
applicable to tho territories to which this Regulation extends 
is made by such law for determining the Court to which 
such appeal shall lie, an appeal shall lie as follows, that is 
to say — 

“(a) when such doeroe or order is passed or made by 
a Munsif or Subordinate Judge of tho second class, to a 
Subordinate Judge of the first class specially empowered by 
the Chief Commissioner to hear such appeals ; 

“ (b) when such docree or order is passed or made by a 
Subordinate Judge of the first class, to the Commissioner ; 


1 is amended by Beg. IX of 1898. 


1 As amended by Beg. I of 1910. 



102 ‘..(MEEK A N1 > MAmVYilA. fcri.vL'. LS. 

“ (r) when such decree or order is passed or made by the 
Commissioner to tho Chief Commissioner.” 

An appeal from a Commissioner’s decree made in accordance with the 
Chief Commissioner’s judgment lies m an appropriate case 1 to His 
Majesty in Council. 2 

Second appeal. “ Section 15. When the decision of a Subordinate Judge 
or of tho Commissioner passed in appeal, reverses or modifies 
the decision of the Court of original jurisdiction on a point 
material to the merits of the case, and is not declared by any 
law for the time being in force to he final, the Commissioner 
or Chiof Commissioner, as the caso may be, may receive a 
second appeal, if, on a perusal of tho grounds of appeal and 
of copies of the judgments of the subordinate Courts, a further 
consideration of the case appears to him to be requisite for 
the ends of justice. 

When^ decision “ Section 16 . When the Court of first appeal confirms 

late Court to the decision of the Court of original jurisdiction on a matter 

be imai. 0 j f ac £ ? suc h decision shall lie final. 

Application to “Section 17. When the Court of first appeal confirms 

first Appellate , 

Court to refer the decision of the Court of original jurisdiction on a quostion 

case, 0 £ or lTSa g 6 having the force of law, or the construction 

of any document, or the admissibility of any evidence affecting 
the merits of the caso, no further appeal shall lie, but tho 
party aggrieved by such decision may apply to such Court of 
first appeal to draw up a statement of such question and to 
submit it : 

“if such Court of first appeal be that of a Subordinate 
Judge, to the Commissioner ; 

“if such Court be that of the Commissioner or Chief Com- 
missioner, to the High Court of Judicature at Allahabad.” 

The High Court cannot consider whothcr tho point reserved arises m 
such case. 3 

As to the procedure in such application, see Regulation I of 1877, 
sections 18-20. It is open to the parties to refor tho matter to arbitration 
in spito of such inference, 1 

Any Appellate “ Section 21. When an Appellate Court in the trial of a 

Court may 


1 Vcslt chap, txx, 3 Kalian Mai v, Hmihklmi (181)8), 

8 Thalcur of Marnda v, Widows of 21 All., 163. 

Thalmr of Nandwara (1880), 2 All., 4 Bam Lai v. Deo Jtaj (1921), U 

819, All., 91. 
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civil appeal 1 * * * entertains a doubt in respect of a question ol' the ^ f ° icncp 
nature specified in section seventeen, such Court may refer motion, 
such question in manner provided by section eighteen. 

“ Deferences under this section, "when made by a Sub- 
ordinate Judge, shall bo made to the Commissioner, and when 
made by the Commissioner or Chief Commissioner to tho 
High Court of Judicature at Allahabad.” 

“ Section 23. The Court of tho Chief Commissioner shall Cour^ofCWcr 
be deemed for the purposes of all enactments for the timo to i>e deemed 
being in force to bo tho highest Civil Court of Appeal in tho of A 8 f]tan Ulfc 
said territories. 

“ Provided a that references under section 113 of the Reference. 
Code of Civil Procedure, :i or undov section 11 of tho Pro- 
vincial Bmall Cause Courts Act, L887, 1 shall ho made, not 
to the Chief Commissioner, hut to tlio High Court at 
Allahabad. 

“ Section 23a. 5 Whero tho Additional District Judge has 
boon specially or generally empowered to exercise and 
discharge any of tho powers and duties of tho Court of the 
Commissioner, reforencos to tho Commissioner in sections 1 1 
to 23 shall, in respect of such powors and duties, bo deemed 
to refer to tho Additional District Judge.” 

For tho purposes of tho Indian Tress Act, 1010 (I of 1910). the High 
Court at Allabahad is the High Court. 11 

“ Section 21. The general control over all tho Courts of Control over 
tlio tliroo lowest grades shall he vested in the Commissioner, courts. 11 ” 18 
subject to tho superintendence of the Chief Commissioner. 

“ Tho general control over tho Court of the Commissioner 7 
and of tho Additional District Judge when exercising or 
discharging the powers and dutios of that Court 7 shall he 
vested in the Chief Commissioner. 

“ Bection 25. 8 Subject to the control of the Chief Com- Power to^ 
missioner, tho Commissioner may direct the civil judicial judicial 
business to ho distributed among the Courts of tho three buBm09 “• 
lowest grades in such way as ho thinks fit : provided that no 
Court shall exercise any powers beyond those conferred on it 


1 Thakur of Masuda v, Widows of 

Thakur of Nandwara (3 880}, 2 All., 

810. 

« Reg. IX ol 1893. 

a Act V of 1908, post, p, 358. 


4 Aci IX of 18S7,jWff, p. 270. 
s Inserted by Reg. II of 1914* 
o Act I of 191Q, s, 2 (c), 

» -Hog. II of 1914. 

8 As amended by Bog, II of 1934, 
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by or under this Regulation or some other enactment lor the 
time being in force. 

withal “Section 26. The Chief Commissioner or Commissioner 
shall have power to withdraw any suit or appeal pending in 
any Court subject to his control or superintendence, and try 
such suit or appeal himself, or refer it for trial to any other 
such Court competent to try the same. 

Delegation of “ The Commissioner may empower any Subordinate Judge 

similar power „ . u 7 . ^ 

to Suboidmate or the lirst class to exercise a like power m respect of suits 

Jtldse ' pending in the Court of any other Subordinate Judge or o| 
any Munsif. 

“ * In either of the following eases : — 

(a) if there is an appeal before the Chief Commissioner 
from a decree or order which was passed by him in 
any other capacity or in which he is personally 
interested, 

(5) if there is an application before him for the revision 
of such decree or order, 

he shall, unless the parties consont to his proceeding with the 
case himself, transmit the record to the High Court at Allaha- 
bad and that Court shall dispose of the appeal or application 
as though it had been preferred or made to itself . 11 ” 1 

“ Section 34. Notwithstanding anything contained in the 


Case ti 10 d by 
Chief Commis- 
sioner in 
another 
capacity. ; 


What Court . 
can try question 


as to succession foregoing sections of this Regulation, no suit in which any 
thakura'and’ question regarding a right to inherit as heir by birth or 

jagirdars. adoption, or to succeed by any other title to the estates of any 

of the Taluqdars, Thakurs or Jagirdars entered in the schedule 
annexed to the Ajmere Taluqdars’ Relief Regulation, 1872, 2 is 
in issue, shall be heard by any Court of a lower grade than 
that of a Subordinate Judge of the first class. 

Sonar no?' m * s " “ Section 85. Notwithstanding anything contained in 
pomts to High SGC ^ 0IIS seventeen and eighteen of this Regulation, the Chief 
Court. 51 Commissioner shall not on appeal in such suits be bound to 
make any such reference to the High Court. 

Reference to « g ee ft on 30 . References made by the Commissioner of 
Commissioner. Ajmere 0 n appeal in such suits under sections eighteen and 
twenty-one, shall be made, not to tho said Court as provided 
by those sections, but to the Court of the Ohio! Com- 
missioner : 

“ Provided that if, on any reference being made to him 


i u-» # I'kia paragraph was added 

by Bog. IX of 1890, s. 1. 


a Bog. IV of 1872. 
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an dor this soetion, the Chief Commissioner is of opinion that 
such reference is one which should be disposed of by the said 
High Court, he may return it to the Commissioner with a 
view to its being submitted to that Court as providod by the 
said sections eighteen and twenty-one. 

As to tho privileges of Isiimvurclurs 1 * in Civil and Revenue oases, se© 
Regulation II of 1877, sections 28-30, 

Under the Ajmere Taluqdars* Relief Regulation, 1872 (IV of 
1 872), the Commissioner of Ajmer may refer any application, 
petition, or suit respecting the property under the manage- 
ment of his Court for investigation and decision by any Court 
subordinate to him. When such Court has passed its 
decision (subject to the ordinary right of appeal in civil 
cases) such Court or Appellate Court shall certify its final 
decision to the Commissioner, who shall proceed to pass such 
order for its execution as is just and expedient with reference 
to other claims admitted against the property. 3 

Power is given to the Commissioner to investigate claims, 3 
and ho may refer the suit for tho whole dobt, or any portion 
thereof, to any Court subordinate to him for investigation 
and decision. 4 

So Jong as management continues all othor Civil Courts 
are precluded from oniertaining any suit or petition with 
regard to the property. 5 * 

As to Alunadabad Taluqdars, sc chap, xlvii. 

Ajmere and Mairwara is a scheduled district.* 5 

As to tho laws applicable, sco tho Apuovc Laws Regulation, 1877, 7 with 
its amendments. 


1 Tho holders of a porpofcual farm 4 Ibid . s. 13. 

on lease from Government or a Ze- 5 Bog. IV of 1872, s* 6. 

raindar. Moo Bog. 31 oi 1877, s. 20 ; c Acts XIV of 1874, Sch. I, Pfc. X ; 

Wilson’s Glossary, p. 221. XV of 1874, Sch. VI, Pt, IX* 

a 3*og. IV of 1872, s. C, * Bog. Ill of 1877, ss. 2-5. 

» Ibid, ss. 7-12, 


Talaqdara* 

Belief 

Regulation, 


Laws 

applicable. 
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The constitution and jurisdiction of the Civil Courts in Bengal 
(except Calcutta), iho Province of Agra, and tho Province of 
Bihar and Orissa and Assam are contained in tlie Bengal, 
Agra, 1 and Assam Civil Courts Act, 1887, 2 3 which extends to the 
territories for the time being respectively administered by 
the Governor oi Bengal/* the Governor of Bihar and Orissa, 4 
the Governor of the United Provinces 5 * (other than Oudh), 
and the Governor of Assam, 0 except such portion of tlieso 
territories as lor tho lime being are not subject to the ordinary 
civil jurisdiction of the High Courts. 7 

The Act contains the following (amongst other) pro- 
visions :~ 

“ Section 3. Thoro shall bo the following classes of Civil 
Courts under this Act, namely : — 

(1) the Court of the District Judge; 8 

(2) the Court of the Additional Judge; 

(8) the Court of the Subordinate Judge; and 

CO the Court of the Munsif.” 

As to honorary Mimsifs, see post, pp. 132-130. 

“ Section l. 9 The Local Government may alter the number 
of Subordinate Judges and Muusifs now fixed, and with the 
previous sanction of the Governor-General in Council, the 
number of District Judges.’’ 


1 Boo Act XVI of 1011, fl. 1. 

2 Act XII of 1887. 

3 Act VII of 1912, Soli. A, ante, 
p. 35. 

4 Tbid, Bch. B, ante, p. 77. This 
includes Sambalpur district: Bon. 
Act IV of 1900, s. 2. 

5 This includes Dolira Dhun (ex- 

cept Jaunsar Bawar): Act XXI o t 

1871 s. 3. 

8 Act IV of 1914., Sell, Act VII of 


1912, Sell. 0, ante , p, 35. 

7 Act XIT of 1887, s. 1 (2). 

8 As amended by Act IV of 1914, 
Sob. Tho District Court of Saha- 
runpur is now tho District Court of 
tho district of Dolira Dliuu (oxccpt 
Jaunsar Bawar). Act XXI of 187I> 
0.3. 

0 As amended by Act XXXVIII of 

1020, Sch. I. 
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“ Section 0. — (1) Whenever the office of District Judge or Vacan t C3 I e ^ sirict 
Subordinate Judge is vacant by reason of the death, resignation subordinate 
or removal of the Judge or other cause, or whenever an increase Judges * 
of the number of District Judges or Subordinate Judgos has 
been made under the provisions of section 4, the Local 
Government may fill up the vacancy or appoint the additional 
District Judges or Subordinate Judges, as the case may be. 

“ (2) Nothing in this section shall be construed to prevent 
a Local Government from appointing a District Judge or 
Subordinate Judge to discharge for such period as ho thinks 
fit, in addition to the functions devolving on him as such 
District Judge or Subordinate Judge, all or any of the 
functions of another District Judge or Subordinate Judge as 
the case may be. 

“ Section 7. 1 * — (1 ) Whenever the office of Mnnsif is vacant, Vacancies 
or whenever the Local Government increases the number of MuuhTfr, 
Munsifs, the High Court shall nominate such person as it 
thinks fit to be a Munsif, and tho Local Government shall 
appoint him accordingly. 

“ (2) Tho Jjoeal Government may, after consultation with 
tho High Court and subject to tho control of tho Governor- 
General in Council, make rules as to the qualifications of persons 
to lie appointed to the ol'lico of Munsif. 

“Section 8. 3 — (1) When the business ponding before any Additional 
District Judge requires the aid of Additional Judges for its 
speedy disposal, the Local Government may, upon the recom- 
mendation of tho High Court, appoint such Additional Judges 
as may bo requisite. 

“ (2) Additional Judges so appointed shall discharge any of 
the functions of a District Judge which the District Judge may 
assign to thorn, and, in tho discharge of those functions, thoy 
shall exorcise tho same powers as the District Judge.” 

A Judge cannot transfer a part-hoard case/* TTo can transfer a parti- Transfer of 
cular case, 4 or a class of cases, and ho can assign all the cases from a cases * 
particular district. 5 


1 As amended by Ac l IV of 1914, rani v. Surja Kmia Acharji (1005), 
s. 2, Boh. Section 7 doos not apply 02 Calc., 875 ; 9 O. W. N., 705. 
to Honorary Munsifs and Benches, 4 RupMskow Lai v< Neman Bibi 
sco b. 13 of U. P. Act ir of 1896, (1915), 42 Calc., 842; 19 C. W. 

posl t p. 135, 793. Oh ante, p. 41). 

a As amended by Acts XVI of 1911, * Mutasaddi Lai v. Mule Mat 

* 3, and IV of 1914, Soh. (1912), 34 AIL, 205. 

* JJidya Moyec JDebya Qlmo&hu- 
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The Judge can assign to an Additional Judge proceedings under the 
Provincial Insolvency Act, 1920 (V of 1920), 1 or under section 153 of the 
Bengal Tenancy Act, 1885 (VIII of 1885). 2 

As to a suit under section 92 of the Civil Procedure Code (public 
charities), see Mohabor Bah/man v. Hazi Abdur Bahim (1920), 48 
Calc., 53, 

This section does not permit an Additional Judge to try a ease for the 
trial of which special powers are required, unless such powers are vosted 
in him. 3 

Mntrofof atlV0 “Section 9. Subject to the superintendence ol the High 
Courts. Court, the District Judge shall have administrative control over 
all the Civil Courts under this Act within the local limits of his 
jurisdiction. 

Sargeo'f 7 “Section 10. — (1) In the event of the death, resignation 
District Court, or removal of the District Judge, or of his being incapacitated 
by illness oi* otherwise for the performance of his duties, or of 
his absence from the place at which his Court is held, the 
Additional Judge, or, if an Additional Judge is not present at 
that place, the senior Subordinate Judge present thereat, shall, 
without relinquishing his ordinary duties, assume charge of 
the office of the District Judge, and shall continue in charge 
thereof until the office is resumed by the District Judge or 
assumed by an officer appointed thereto. 

“(2) While in charge of the office of the District Judge, the 
Additional Judge or Subordinate Judge, as the ease may be, 
may, subject to any rules which the High Court may make iu 
this behalf, exercise any of the powers of the District Judge. 4 
proceedings on “ ® ee ^ on H* — (1) the event of the death, resignation or 

vacation of removal 5 of a Subordinate Judge, or of his being incapacitated 
ordinate judge, by illness or otherwise for the performance of his duties, or of 
his absence from the place at which his Court is held, the 
District Judge may transfer all or any of the proceedings 
pending in tho Court of tho Subordinate Judge either to his 
own Court or to any Court under his administrative control 
competent to dispose of them. 

“ (2) Proceedings transferred under sub-section (1) shall bo 
disposed of as if they had been instituted in the Court to which 
they are so transferred : 

* Malthan Lai v, Sri Lai (1912), 4 As to Revenue Court appeals, geo 

84 AIL, 882. Bahmat Ali Khm v< Abdullah (1901), 

2 Lai Behari Basah v. Ahhil Chan - 23 AH,, 455. 

dra Santra (1922), 27 0. W. N., 815. 5 This includes tho oaso where tho 

a Mahomed Musa v, Abul JEfassm Court is abolished: Gcvppu Lai v, 

Khm (1914), 41 Calc., 860; 18 0, Mathura Das (3902), 25 AIL, 183. 
W.tf.,612. 
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“(3) Provided that tho District Judge may re-transfer to 
the Court of the Subordinate Judge or his successor any pro- 
ceedings transferred under sub-section (1) to his own or any 
other Court. 

“ (4) For the purposes of proceedings which are not pend- 
ing in the Court of the Subordinate Judge on the occurrence 
of an event referred to in sub-section (1)? &ud with respect to 
which that Court has exclusive jurisdiction, the District 
Judge may exercise all or any of the jurisdiction of that 
Court. 

“ Section 12. 1 — (1) A District Judge, on the occurrence Tempora^ 
within the local limits of his jurisdiction of any vacancy in office^of 
the office of Munsif, may appoint such person as ho thinks fit UUS1 ’ 
to act in the office until that person is relieved by a Munsif 
appointed under section 7 or his appointment is cancelled by 
the District Judge. 

“ Tho District Judge shall forthwith report to the High 
Court the occurrence of every such vacancy and the making 
and cancelling of every such appointment. 

“ Section 13.— (1) The Local Government may, by noth 
fication in the official Gazette, fix and alter tho local limits of |urbdtction of 
the jurisdiction of any Civil Court under this Act. 0ttr 

“ (2) If the same local jurisdiction is assigned to two or 
more Subordinate Judges or to two or more Munsif s, the District 
Judge may assign 2 * to each of them such civil business 
cognizable by tho Subordinate Judge or Munsif, as the case 
may be, as, subject to any general or special orders of the 
High Court, he thinks fit.” 

The .ludgo cannot alter the local limits of the jurisdiction of a Sub- 
ordinate .ludgo. 0 

Where thoro is no such assignment, the Subordinate J udges must be 
taken to have concurrent jurisdiction. 4 

“(3) Whom civil business arising in any local area is 
assigned by the District Judge under sub-section (2) to one of 
two or more Subordinate Judges or to one of two or more 


1 This section does not apply to 
Honorary Munsifs and Benches, see 
tho United Provinces Munsifs Act, 
1890 (U. P, Act IX of 1800), post, 

p. 135. 

* As to execution of decree, soo 

Md. KazmaU (MmM) v. NkmuMin 


Ahmed (Munshi) (1021), 2G 0. W. N., 
210 . 

8 JJacIvu Koer v. Qolab Clmtd 
(1800), 27 Oalo., 272. 

* Ohaturblmj Marwari v. Walked 
(1008), 13 0. W. 205, 
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Munsifs, a decree or order passod by the Subordinate Judge 
or Munsif shall not be invalid by reason only of the case in 
which it was made having arisen wholly or in part in a place 
beyond the local area if that place is within the local limits 
fixed by the Local 'Government under sub-section (l). 1 

“(4) A Judge of a Court of Small Causes appointed to be 
also a Subordinate Judge or Munsif is a Subordinate Judge or 
Munsif, as the case may be, within the meaning of this 
section. 

e (5) The present local limits of the jurisdiction of every 
Civil Court under this Act shall be deemed to have been fixed 
under this section. 

o£Co e u 0 us SlttiDg Section 14. — (1) The Local Government may, by notifi- 
cation in the official Gazette, fix and alter the place or places 
at which any Civil Court under this Act is to be held. 

* (2) All places at which any such Courts arc now held 
shall be deemed to have beon fixed under this section.” 

As to holidays, see Act XII of 1887, s. 35, aa amended by Act XXXYI II 
of 1920, Sch, i. 

proceeding?© 0 / " Soction 17. — (1) Whore any Civil Court under this Act 
Courts ceasmg from any cause ceased to have jurisdiction with respect to 
dictum, ^ uns an y ease > an y proceeding in relation to that case which, if that 
Court had not ceased to have jurisdiction, might have been had 
therein may be had in the Court to which the business of the 
former Court has been transferred. 2 

“ (2) Nothing in this section applies to cases for which 
provision is made in section 114 or sections 3G and 37 of the 
Code of Civil Procedure, 1908, or in any other enactment for 
the time being in force. 

Extent of b “ Section 18. Save as otherwise provided by any onacl- 
dictlon juris- ment for the time being in force, the j urisdiction of a District 

Sttboniinato Judge ? r Subordinate Judge extends, subject to the provisions 
Judyc. of section 15 of the Code of Civil Procedure, 1008, to all 
original suits for the time being cognizable by Civil Courts.” 

Bengal Regulation VI of 1823, which with certain amendments m 
still in force in Bengal, authorises tlio institution of su mma ry suits 
before the District Judge, within whose local jurisdiction tho land slipu- 
lndigfu lated to be cultivated with the indigo-plant may be situated, to enforce 

1 As to execution of tho decree Muhcrjee v. JJmo Nath MwJcerjee 
after a redistribution of oases, see (1807), 25 Caio., 315. 

Jagmmth Bahai v. Dip Bam Koer * See Jafar (Sheikh) v. Kmmlm 
(3895), 22 Oalo., 871; KaU Pado Debt, (3900), 5 0. W. N., 150, 
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the execution of certain written engagements for the cult nation and 
delivery of tlie indigo-plant. 

“ Section 19. 1 — (1) Save as aforesaid, and subject to tlie Extent of 
provisions of sub-section (2), the jurisdiction or a Munsir Munmf. 
extends to all like suits of which the value does not exceed 
one thousand rupees.” 

A Munsif can investigate a claim for mesne profits pending suit in 
excess of one thousand rupees, 2 3 4 hut m tho case of mesne profits before 
suit he has no such power. > 

The object of sections 19 and 20 was to create In the District Judge, 

Subordinate Judge, and Munsif concurrent jurisdiction up to Bs.1,000. 1 

A full Dench of the Allahabad High Court, difleimg from the Bengal Restitution of 
High Court, 5 has hold that a Munsif can try a suit for restitution ol 
conjugal rights 0 It is submitted that the Conner vnm , which was in 
accoidancc with the almost universal practice, 7 is eon cot. 

“(2) 8 The Local Government may, on the reeommenda- 
lion of the High Court, direct by notification in the official 
Gazette, with respect to any Munsif named therein, that his 
jurisdiction shall extend to all like suits of such value not 
exceeding two 9 thousand rupoes as may be specified m the 
notification. 

“ Provided that the Local Government may, by notification 
in the local official Gazette, delegate to the High Court its 
powers under this section. 

“Section 20. — (1) Have as otherwise provided by any Appeals from 
enactmont for flic time being in force, an appeal from a dccroe Ada^mmi' 1 
or order of a District Judge or Additional Judge 10 shall lie to ' ,udi ? ef4 ‘ 
the High Court. 

“(2) An appeal shall not lie to the High Court from a 
decree or order of an Additional Judge in any caso in which, 
if the decree or order had boon made by the District Judge, an 
appeal would not lie to that Court.” 

This section merely defines tbo Court to which appeals lie. It does 


1 S. 19 docs not apply to Hono- 
rary Munsifs and benches: U. V. 
Act 11 of 3890, r. 19. 

8 JOmtmih Sakai v. Mayawati 
Kucr (1921), 0 Pat. L. J., 04; [1921 
Pal.], GO. 

3 Jlhtygmulra Kumar Ohul&mvavtu 
v. JHirna Ohandta Bone (1910), 43 
Calc., G50 ; 35 0. SV. N., 506. 

4 Nidhi Lai v. MarJiar Jfusain 
(1881), 7 All., 230. 

5 Aklemannma JUibi v. Mahomed 


Ilatem (1903), 3L Calc*., 849; 8 
0. W. N., 705. 

6 Zaiv Husain Khan v. KJutrshcd 
Jan (1900), 28 All., 545. 

7 Jb%d . at p. 547, 

8 As amended by Act IV of 1914, 
H. 2, Scb. 

0 In Babur and Orissa, read ** four '' : 
i). L 0„ Act IV of 1922, h. 2. 

10 Maklum hal v. Sri Lai (1912), 
34 All, 382. 
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not define the right of appeal, or the class of decrees or orders from which 
appeals lie. 1 

subordinate 11 “ Section 21.— (1) Save as aforesaid, an appeal from a 
judges and decree or order of a Subordinate Judge stall lie— 

Munsifs. (a) to the District Judge where the value of the original 

suit in which or in any proceeding arising out of 
which the decree or order was made did not exceed 
five thousand rupees.” 

As to tho power of the appellate Court to make a decree for a sum 
exceeding five thousand rupees, see Satija Kinlar SnJutna v. Shibtt Travail 
Singh (Rag a, Sii Sn) (1919), 4 Pat. L. J., 447 ; [1920 Pat] , 17. 

As to the valuation of suits, seo ante, pp. 11-14. 

“ ( b ) To the High Court in any other case.” 

A District Judge in such ease cannot entertain an appeal. 3 

“ (2) Save as aforesaid, an appeal from a decree or order 
of a Munsif shall lie to the District Judge.” 

An appeal so lies even when the Munsif has investigated a claim 
amounting to more than one thousand rupees. 1 

“(3) Where the function of receiving any appeals which 
lie to the District Judge under sub-section (1) or sub-section 
(2) has been assigned to an Additional Judge, the appeals 
may be preferred to the Additional Judge. 

“(4) The High Court may, with the previous sanction of 
the Local Government, direct, by notification in the ollicial 
Gazette, that appeals lying to the District Judge under sub- 
section (2) from all or any of the decrees or orders of any 
Munsif shall ho preferred to the Court of such Subordinate 
Judge as may be mentioned in the notification, and tho 
appeals shall thereupon be preferred accordingly.” 

Whon appeals arc so preferred tho subordinate Judge can hear anil 
decide them. 4 

Power to “Section 22.— (1) A District Judgo may transfer to any 

Subordinate Subordinate Judge under his administrative control any 

Judges appeals 

from Munsifs* ~ 

1 Protap Chandra Misser ?. Bro- 8 Dimnalh Sakai v* Mayawati 
jonath Misser (1891), 19 Calc., 275* Ku&r (1921), G Pat. L, O'., 54; [1921 

8 BanMram Mooh&rjee v. Puma Pat.], 09. 

Chandra Boy (1917), 45 Calc., 920 ; * Sheo Harahh v. Iktm Chandra 

RagUb 8mgh v, Usuf Ah (1918), 4 (1914), 37 All., 70. 

Pat* L. J,, 202. 
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appeals pending before him from the decrees or orders of 
Mimsifs ” 

This docs not include an application for revocation of a sanction tor 
a prosecution. 1 * 

When the appeal is so transferred the Subordinate Judge has all tho 
powers of an appeal Court. 1 

“ (2) The District Judge may withdraw any appeal so 
transferred, and either hoar and dispose of it himself or 
transfer it to a Court under his administrative control com- 
petent to dispose of it. 

“ (3) Appeals transferred under this section shall be dis- 
posed of subject to the rules applicable to like appeals when 
disposed of by the District Judge.” 3 * 

‘‘flection 23. 1 — (1) Tho High Court may, by general or Exercise by 
special order, authorise any Subordinate Judge or Munsif to ,f“<iceor ate 
talco cognizance of, or any District Judge to trauster to 
Subordinate Judge or Munsif under his administrative control, District Court 
any of tho proceedings next hereinafter mentioned or any proceeding*, 
class of thoso proceedings specihod in the order. 

“ (2) The proceedings referred to in Rub-soction (1) are the 
following, namely: — 

(a) proceedings under Bengal .Regulation V of 1770 5 * 
(to limit ihe interference of the Zillah and City 
Courts of Dewanny Adawlut in the execution of 
Wills and Administration to tho Estatos of persons 
dying intostalo),” 

Ah to proceedings under Act YJII of 1890 (guardians and wards;, soo 
suction 2 (.‘1; of that Act. 

“(d) proceedings under the Indian Succession Act, 1865, « 
and tho Probate and Administration Act, 1881, 7 
which cannot ho disposed of by District Delegates ; 
and 


1 linn Jl landal v. Keshab Chandra 
Manna (19X3), 10 (5. W. Iff., SOB; 
Ham Char an Chandra v. Tarypalltt 

Shmkh (1912), M. 045. 

3 Vismadnv JJas v. Hita Math Bqij 

(1912), 40 Ode,, 209. 

8 Boo Sohna v. Khalak Singh (1889), 
IB AIL, 78. As to appeals in cases 
under tho Agra Tenancy Act (U, P. 
Act II of 1901), hoc Afsal Shah v. 

Muhammad Abdul Karim Khan 

T. OJJ. 


(1915), 37 All., 232. 

4 This section docs not apply to 
Honorary Mnnsifs and Benches, boo 
U. P. Act TE of 3896, s. 13, post, 
p, L35. 

6 Post, pp. 397, 398. 

0 Act X o 1 1865. 

7 Act V of 188i. Kunjo Behai i 
Gossami v. lEltm Chundei Bahiri 
(1808), 25 CaJo., 340, 


b 
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(<■) references by Collectors under Sell. III. para. 4, of the 
Code of Civil Procedure (V of 1908). 1 

“ (8) The District Judge may withdraw any such pro- 
ceedings taken cognizance of by, or transferred to, a Sub- 
ordinate Judge or Munsif, and may either himself dispose 
of them or transfer them to a Court under his administrative 
control competent to dispose of them. 

“Section 24. 2 * — (1) Proceedings taken cognizance of by, 
or transferred to, a Subordinate Judge or Munsif, as the ease 
may he, under the last foregoing section shall he disposed 
of by him subjoct to the rules 5 applicable to like proceedings 
when disposed of by the District Judge - 

“Provided that au appeal from an order of a Munsif in 
any such proceeding shall lie to the District Judge. 

“(2) An appeal from the order of the District Judge on 
the appoal from the order of the Munsif under this section 
shall lie to the High Court if a further appeal from tho 
order of the District Judge is allowed by the law for the 
time being in force. 

“Section 25. 4 Tho Local Government may, by notifica- 
tion in the official Gazette, confer, within such local limits 
as it thinks fit, upon any Subordinate Judge or Munsif tho 
jurisdiction of a Judge of a Court of Small Causes under the 
Provincial Small Cause Courts Act, 1887,® for the trial of 
suits cognizable by such Courts up to such value, not exceeding 
live hundred rupees® in the case of a Subordinate Judgo or 
two hundred and fifty in the case of a Munsif, as it thinks 
fit, and may withdraw any jurisdiction conferred : Providod 7 
that the Local Government may, by notification in the local 
official Gazette, delegate to the High Courts its powers under 
this section. 

“ Section 2(5. Any District Judgo, Additional Judgo, Sub- 
ordinate Judge or Munsif may, for any misconduct, be sus- 
pended or removed by the Local Government. 


i This refers io execution of decrees (1 889), 1 3 All., 78. 
by Collectors. 4 This section doo;j not apply io 

a This section does not apply to Honorary Munsif s and Douches; see 

Honorary Mnnsifs and Benches; see United Provinces Honorary Mimuifs 

United Provinces Honorary Munsifs Act, 1890 (TJ. P. Act II oi 1890), h. 13, 
Act, 1890 (U.P. Act IX of 1890), s. 13, post , p. 185. 

post, p. 135. B IX of 1887. 

s This includes the rules r dating 6 Act XVI of 1913, s. 4. 

to appeals; jSohrn v. Khalctk Smgli 1 Act EV of 39L1, Sch. Pt, I. 



tIHAP. 1.] 


iJENGAL, AGXi g, ETC. 


115 


u Section 27. — (1) Tho High Court may, whenever it sees | l ^ 1 ( ) ) ^ 1 ^ e ° f 
urgent necessity lor so doing, suspend a Subordinate Judge, .lud^ebyHigh 

“ (2) Whenever the High Court suspends a Subordinate Court * 

Judge under sub-section (1), it shall forthwith roporfc to the 
Local Government the circumstances of tho suspension, and 
the Local Government shall make such order with respect 
thereto as it thinks fit. 

“ Section 28. — (1) The High Court may appoint a com- Suspension, or 
mission for inquiring into alleged misconduct of a Munsif. Mun&if by 

“(2) On receiving the report of the result of the inquiry, lllghGolut 
the High Court may, if it thinks fit, remove or suspend the 
Munsif. 

“ (3) The provisions of the Lul )lic Servants’ Inquiries Act 
(XXXV1T of 1850) shall apply to inquiries under tins section, 
the powers conferred by that Act on tho Government being 
exercised by ilie High Court. 

“(4) The High Court may, before appointing tho commis- 
sion, suspend the Munsif pending tho result of the inquiry, 

“ (5) The High Court may, without appointing a Com- 
mission, remove or suspend a Munsif. 

“ Section 29. — (1) A District Judge may, whenever he sees Suspension or 
urgent necessity for so doing, suspend a Munsif under his mstnet Judge, 
administrative control. 

“ (2) Whenever a District 3utlgo suspends a Munsif under 
sub-section (1), ho shall forthwith report to the High Court 
the circumstances of tho suspension, and tho High Court 
shall make such order with respect thereto as it thinks fit.” 

As to the appointment and removal of ministerial oiliccrs, sec 
sections 00 to 35 of tko Act. 

“ Section 36. 1 — (1) The Local Government may invest with P<*w to 
the powers of any Civil Court under this Act, by name or in "rrii^iclurta 
virtue of office — ,m officers. 

(«) any 2 officer in tho Chota Nagpur, Sambalpur, 3 Jai- 
paigori or Darjeeling district, or in any part of the 
territories admimstcrod by the Chief Commissioner of 
Assam except the district of Hylhot, or, 

(b) after consultation with the High Court, any officer 

1 As amended by Act XXXVII 1 o£ v. Kali Pmsanna Qhoso (1807), 2 

1920, Sch. I. C. W. N. ( 127. 

a _This includes an ofOoor with 3 Bon. Act, IV of 1906, s. 5. 
judicial powors: llaludhar Mahaio 
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* serving in any other part of the territories to which 
this Act extends and belonging to a class defined in 
this behalf by the Local Government. 

“(2) Nothing in sections 4 to 8 (both inclusive), or sections 
10 to 12 (both inclusive) or sections 27 to 85 (both inclusive), 
applies to any officer so invested, but all the other provisions 
of this Act shall, so far as those provisions can bo made 
applicable, apply to him as if he were a Judge of the Court 
with the powers of which he is invested. 

“ (3) Where, in the territories mentioned in clause (a) of 
sub-section (1), the same local jurisdiction is assigned to two 
or more officers invested with the powers of a Munsif, the 
officer invested with the powers of a District Judge may, with 
the previous sanction of the Local Government, delegate his 
1 unctions under sub-section (2) of section 13 to an officer 
invested with the powers of a Subordinate Judge or to one of 
the officers invested with the powers of a Munsif. 

“(4) Where tho place at which the Court of an officer 
invested with powers under sub-section (1) is to be held has 
not been fixed under section 14, the Court may be hold at any 
place within the local limits of its jurisdiction/’ 

As to tho law to be applied by tho Courts, see section 87. 

try hmk i°u t0 “ Section 38/ — (1) The presiding officer of a Civil Court 
whicii they are shall not try any suit or other proceeding to which ho is a 
m ores c< . party or in which he is personally interested. 

“ (2) The presiding officer of an appellate Civil Court under 
this Act shall not try an appeal against a decree or order passed 
by himself in another capacity. 

“(3) When any such suit, proceeding or appeal as is 
referred to in sub-section (1) or sub-section (2) comes before 
any such officer, the officer shall forthwith transmit tho 
record of the case to the Court to which he is immediately 
subordinate, with a report of the circumstances attending the 
reference. 

“(4) The superior Court shall thereupon disposo of the 
case under soction 24 of the Code of Civil Procedure, 1908. 

(5) Nothing in this section shall be deemed to affect tho 
extraordinary original civil jurisdiction of the High Court. 


1 This applies to Provincial Courts s. iO (1), 
of Small Causes: Act XIX of 1887, 
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“ Section 39. 1 * For the purposes of the last foregoing Subordination 
section the presiding officer of a Court subject to the admini- District Court, 
strative control of the District Judge shall be deemed to be 
immediately subordinate to the Court of the District Judge, 
and, for the purposos of the Code of Civil Procedure, 1908, the 
Court of such an officer shall be deemed to be of a grade 
inferior to that of the Court of the District Judge. 

“ Section 40. — (1) This section and sections 15, 3*2, 37, 38 Application of 
and 39 apply to Courts of Small Causes constituted under the mi Oomurt 
Provincial Small Cause Courts Act, 1887. 2 Sma11 Causes. 

“ (2) Save as provided by that Act, the other sections of 
this Act do not apply to those Courts.” 


1 This applies to Provincial Courts s. 40 (1). 

oi Small Causes . Act XIX oi 1887, 8 Act IX ul 1887, 



CHAPTER XI. 


Code of Civil 

Pioceaure 

applied. 


Second appeal, 


CotJTiTS IN CERTAIN EXCEPTIONAL DISTRICTS IN BENGAL AND 

Assam. 

The Andaman and Nicobar Islands . 

There are certain special provisions in the Andaman and 
Nicobar Islands Regulation, 1876 (Reg. Ill of 1876) for the 
administration of justice in the group of islands known as 
tho Great and Little Andamans with their dependencies, and 
the Island of Nancowry, together with all the others commonly 
known as the Nicobar Islands, that is to say, tho islands of ( Jar 
Nicobar and Great Nicobar, with those lying between thorn, 
including Tillancliong (hereafter called the Nicobars), 1 save in 
so far as expressly provided by that Regulation. 

These inlands arc a Scheduled District, 2 

The Code of Civil Procedure (Act V of 1008) is in force 
subject to the following modifications, namely : — 

Por section 100 the following section has been substituted: — 
“ Unless when otherwise provided by this Code or by any 
other law, from all decrees passed in appeal by any Court sub- 
ordinate to the High Court, reversing or modifying the decision 
of the Court of original jurisdiction on a point material to the 
merits of the case, an appeal shall lie to the High Court, if it 
appears to that High Court, on a perusal of the grounds of 
appeal and of copies of the judgment of tho Court below, that 
a further consideration of the caso is requisite for the ends of 
justice.” 3 


1 Soo Reg. Ill of 1870, as amended 
by Hogs. I of 1884, IV of 1908, and 
J1 of 1010, s. 2. Little Cocos and 
Preparis islands ceased to ho suhjoct 
to tins Regulation, as from tho 29tli 
of November, 1882; Act VIIC of 
1888, s. 4. 


a Acts XIV of 1874, s. I, Sch. I, 
Pt. VIII; XY of 1874, h. 2, Sch. V, 
Pt. YIII, amended by Act VIII of 
1888. 

3 Reg. ITT of 187C, s. 14, as amended 
by Reg, I of 1884, s. 14, and Reg. IV 
of 1908, s. 20. 
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Section 102 ol Act Y of 1908, prohibiting second appeals Smau Cause 
in suits cognizable by a Court of Small Causes is to be U18 ‘ 
omitted. 1 

For section 115 of Act Y ol 1908 the following is sub- Ecvision. 
stituted : — 

“ The High Court may call for the record of any proceed- 
ings of a Court subordinate to it, and, if it appears that there 
has been in the proceedings an error material to the merits of 
the case, may pass such judgment or order thereon as it 
thinks fit. 2 

“ Section 14 v. 3 The following provisions shall regulate emi Justice in 
the administration of Civil justice in the Nieobars, namely : — tho NlC0bars - 

“ (1 ) Any olfieor of Government or other person em- 
powered in this behalf by the Chief Commissioner may try 
and decide any suit or other proceeding of a Civil nature 4 
arising in the Nicobars, and in doing so shall follow such 
practice and procedure as the Chief Commissioner may, with 
the previous sanction of the Governor-General in Council, 
proscribe by notification in tho Gazette of India. 

“ (2) In deciding such suit or other proceeding, such 
officer or other person shall have regard to local custom and 
to justice, equity and good conscience. 

“(fi) The Chief Commissioner may revise any decree or 
other order made in the exercise of the powers conferred by 
this section.” 


( ' Itillat/ojii / JHll-TntctH. 

Tho administration of Chittagong Hill-Tracts, the boun- 
daries of which may be dofinod or varied by the Government 
of Bengal with tho previous sanction of the Governor-General 
in Council, 0 is carried out by the Chittagong Hill-Tracts Kegu- 
lation, 1900 (I of 3900), and rulos made under section 18 
thereof. 0 

The Chittagong Hill-Tracts is a Scheduled District. 7 

As to tho enactments applicable to tho Chittagong Hill-Tracts, see 
Tlogulation I of 1000, section 4, Schedule. 

1 Reg. HI of 1R7G, s. Id, as amouclod s liog. I of 1900, s. 2 (2). 

by Rug. f of 1884, s. 14, and Reg. IV 0 find. a. 3. 
of 1008, s. 20. i AotR XIV of 1874, s. 1, Sch. X, 

* JIM. Pt. Ill ; XV of 1874, s. 2, Sch. VI, 

3 Inserted by Itog. II of 1015, s. 4. Pt. II. 

4 Sco post, pp. 294-302. 
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Appointment 
of officeis. 


To be a 
ihstiict undci 
Siipeun- 
tendent. 


Pmvei to 
withdraw case. 


Control and 
revision, 


Bar to jurisdic- 
tion of Civil 
Courts. 


Hill-Tracts in 
Eastern Bengal 
and Assam* 


The Local Government may appoint a Superintendent, 
Assistant Superintendents, and other officers for tho admini- 
stration of the tracts, and may invest any Assistant Super- 
intendent with the powers of tho Superintendent, and define 
the limits of his jurisdiction. 1 

Tho Chittagong Hill-Tracts constitute a district for tho 
purpose of . . . civil jurisdiction. The Superintendent is 
the District Magistrate, and subject to orders passed by tho 
Local Government, the general administration of the Tracts, 
in . . . civil, . . . matters is vested in the Superintendent. 2 

The Superintendent may withdraw any . . . civil caso 
pending before any officer or Court in the Tracts, and may 
either try it himself or refer it for trial to some other officer 
or Court. 3 

All officers in the Chittagong Hill-Tracts are subordinate 
to the Superintendent, who may revise any order made by 
any such officer, including an Assistant Superintendent in- 
vested with any of the powers of a Superintendent. 4 

The Commissioner may revise any order made by the 
Superintendent or by any officer in the Hill-Tracts. 5 

The Local Government may make rules for amongst other 
things— 

(a) the administration of civil justice in the Hill-Tracts, 

(h) the prohibition, restriction, and regulation of the ap- 
pearance of legal practitioners in cases arising in 
such tracts. 0 

Except as provided in tho Regulation or in any othor 
enactment for the time being in force, a decision passed, act 
done, or order made under the Regulation or the rulos there- 
under cannot be called in question in any Civil or Criminal 
Court. 7 


Efts leTii- Bengal and Assam. 

As to the Garo Hills, Kliasi and Jaintia Hills, Lushai 
Hills, Naga Hills, North Cachar, Subdivision of Cachar Dis- 
trict, Mukir Hill-Tracts in Nowgong and Sibsagar Districts, 
and the Dibrugarh Frontier Tract in Lakhimpur District, see 
the Assam Frontier Tracts Regulations, 1880, 8 sects. 1, 2 ; and 


1 Bog. I ol 1900, s. C. 5 Ibid. S. 17 (2). 

* Ibid. s. 7. * Ibid. s. 18. 

* Ibid. s. 10. » Ibid. s. 19. 

* Ibid. s. 17 (1)< 8 Beg. H o£ 1880. 
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1884, 1 see. 1, and tho Eastern Bengal and Assam General 
Clauses Act, 1909, 2 * s. 18. 

Jalpciicjiivi and Darjeeling Districts . 

These arc Scheduled Districts. 0 

The High Court of Calcutta has and exercises with regard 
to the District of Darjeeling all such jurisdiction and powors 4 
as it has and exercises with regard to any other territory.® 


i Rog HI of 1884. Part III. 

a Eastern Bengal and Assam Act I * Te. Outsido the local limits of its 
ol 1909. ordinary original Civil J unsdiction. 

a Acts XIV of 1874, s. 1, Boll. I, 0 Act XIX of 18G7, s. 2. 

Part III ; XV of 1874, a. 2, Soli. VI, 



CHAPTER XII. 


Co CJETS IN CERTAIN EXCEPTIONAL TRACTS IN BlIIAIl AND 

Orissa. 


Angul. 

Angui District. The following provisions are to be found in the Angul Laws 
Regulation, 1913, 1 which applies to the district comprising 
Angul and the area known as the Khondmals. 2 

As to the law applicable, see sections 3 to 8 and 30 of that Regulation. 


Ordinary- 
Courts of Civil 
Justice. 


The district is divided, for Civil, Criminal, and .Revenue 
purposes, into the Sadar or Angul sub-division and tlio 
Khondmals sub-division. 3 

The following are the Courts of Civil Justice. They aro 
subject to the general superintendence and control of the 
Local Government. 4 * * 

(1) The Court of the Deputy Collector and Deputy 
Magistrate ; 


This includes any Sub-Deputy Collector and Sub-Deputy Magistrate 
who is specially empowered by the Commissioner to discharge the 
functions of a Deputy Collector and Deputy Magistrate. 0 


(2) the Court of the Sub-divisional officers 0 of Angul and 

the Khondmals ; 

(3) the Court of the Deputy Commissioner ; 7 and 

(4) the Court of the Commissioner. 

Establishment “ Bection 11. The Local Government may establish any 

of otuei Courts. other Courts an< j may invest them with such powers as it may 

■ prescribe to be exercised in the district. 


1 Keg, III of 1913. 
a Ibid. s. 2 (d). 
s Ibid . s. 9. 

4 Ibid . s. 10. 
e Ibid. s. 2 (6). 

a That i» the officers in charge of 
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the sub-divisions of tho district : Lfccg. 
XII of 1913, s. 2 (g). 

7 This moans the o Ulcer in cluof 
executive charge of the district, by 
whatovor other title ho may bo 
designated : ibid . s, 2 (c). 
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“ Section 12. — (1) Tlio immediate control and supervision Control over 
of the Court of the Deputy Commissioner and of any other 
Court of equal or similar powers that may hereafter be 
established in accordance with the provisions of section 11 
shall be vested in, and every such Court shall be subordinate 
to, tho Court of the Commissioner. 

“ (2) The immediate control and supervision of the above 
Courts and of any other similar Court that may be hereafter 
established under section 11 shall be vested in, and all such 
Courts shall ho subordinate to, the Court of the Deputy Com- 
missioner. 

“Section 18. The Local Government may, by notification Loca^urisdic- 
in the Bihar and Orissa Garotte, define the local limits of the powcis oi 
jurisdiction and the powers of any Court established under Courts * 
this Tteg illation, or of any officer of the Government employed 
in the district.” 

By section 11 tho following are the ordinary powers ofPoweiof 
the Civil Courts of Justice : UaUs ‘ 

1. The Court of the Deputy Collector and Deputy Magis- 
trate has powers corresponding to those of a Civil Court under 
the Code of Civil Procedure 1 to try original civil suits of which 
the value doos not exceed one hundred rupees. 

2. The Courts of the Sub-divisional officers of Angul and 
the Khondmals have similar powors to try original civil suits of 
which the valuo does not exceed five hundred rupees, and 
powers of a Court of Small Causes under the Provincial Small 
Cause Courts Act, 1887 tho limit of powers in each case to 
be decided by the Local Government. 

8. Tho Court of the Deputy Commissioner Las powers 
corresponding to those of a District Judge, as dofined in the 
Code of Civil Procedure, 1908,* to try original civil suits and 
appeals without limit as respects the valuo. 

4. Tho Court of tho Commissioner has powers corre- 
sponding to those of a High Court under the Code of Civil 
Procedure, 1908* 

The Local Government may, by notification in the Bihar Further 
and Orxssa Cassette, eonfor upon any of such Courts any powtrB# 
further powers in addition to those specified. 4 

“Heeliott 82. The Court may, at any time, of its own Kefercnec to 
motion, for reasons to bo roeordod in writing, refer any matter SJl3fay*t. 


1 Act y of xm 
* Act JXoIJHttT. 


a Act V of 1008. 

* Keg. *01 of 3033, 8. 14 (8) («). 
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arising in any suit to the arbitration of any village pauclia/jat, 
which has been vested by the Deputy Commissioner with 
powers in this behalf. 

“ Section 33. Where any suit involves — 

(«) the examination or adjustment of accounts, or 
(i>) questions of pedigree or local caste or of local or 
family custom, or 

(<0 any other question of family law, 

the Court may, of its own motion or on tho application of 
any of the parties, and after recording its reasons in writing, 
refer to arbitration any matter of difference between the 
parties. 

“ Section 34. Notwithstanding anything contained in 
Schedule II of the Code of Civil Procedure, 1908 : — 

“ (a) No matter in which any settlement proceeding or 
any interest of the Government is involved can bo referred to 
arbitration. 

" (J) No award which is contrary to any of the provisions 
of this Regulation shall have any effect.” 

“ Section 38. — (1) An original decree or order made by 
the Court of a Sub-divisional officer, the value of which does 
not exceed fifty rupees, shall, subject to the provisions of this 
Regulation as to revision, he final. 

“ (2) Prom every othor decree or order made by the Court 
of a Sub-divisional officer and from every docree or order 
made in any civil or revenue suit by any other Court sub- 
ordinate to the Court of the Deputy Commissioner, an appeal 
shall lie to the Court of the Deputy Commissioner. 

“ (3) An original decree or order made by the Court of the 
Deputy Commissioner in any civil or revenue suit, the value 
of which does not exceed five hundred rupees, shall, subject to 
the provisions of this Regulation with respect to revision, bo 
final. 

“ (4) From every othor original decreo or order made by tho 
Court of a Deputy Commissioner in any civil or revenue suit 
an appeal shall lie to the Court of the Commissioner. 

“ (5) Save as provided by sub-section (G) and subject to 
the provisions of the Regulation, with respect to revision, 
every appellate decree or order of tho Court of the Deputy 
Commissioner in any civil or revenue suit shall bo final. 

“ (0) An appeal from an appellate decree or order of the 
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Court of Lite; 'Deputy Commissioner in a civil or revenue suit, 
11 io value of which exceed? one, thousand rupees, and in which 
the Deputy Commissioner has reversed or modilied the orders 
of the Lower Court, shall lie to the Court of the Commis- 
sioner. 

“Auction The Commissioner or the Deputy Commis- 
sioner may, of his own motion or otherwise, call for the record 
of any Civil or llovenuo case decided by any Court under his 
control and supervision, and may pass such order therein as 
ho may think fit,” 


<S 'mbhol Pari/anas. 

Tho jurisdiction of tho Courts of Civil Justice in the 
Banthal Par, "anas lias been locently discussed in the cases of 
Maha Pnmol v. Illimani Mohan Htnr/h (1911), 41 1 . A., 197 ; 42 
Calc., 1 LI ; 18 0. W. N„ 99 1 ; 10 Bom., L. It., 824, and Darhan 
Pan jam v. Hhnti lion (1911), 11 Calc., 915; 18 C. W. N., 
575. 

Doforo the making of tho Santhal Parganas Justice 
llogulntion, 189:1,’ thoro were two classes of Civil Courts, viz., 

1. Courts of settlement officers. 

2. Courts of officers appointed undor tho Santhal Parganas 
Act, 1855, 3 hy the Lieutenant-Governor of Bengal. 

The following portions of tho Santhal Parganas Act, 1855, 3 
aro still in force. 

Tho districts, a sehodulo of which is to ho found in 
the Santhal Parganas Act, 1857, 4 aroplacod undor the super- 
intendence and jurisdiction of au officer or officers appointed 
formerly hy the Lieutenant-Governor of Bengal and now by 
the Governor of Bihar and Orissa and such officers aro now 
subject to the direction and control of tho Govornor pf Bihar 
and Orissa. 15 

Tlio- <limstum» nmrit be consintent with Retaliation V of 1893 (pout, 
pp, J 2(> et wr/.), ami with all other enactments for the time being in force 
in tho Santhal Parganas. 1 * 

Tho administration of civil jusiico is vested in the officer or 
officers to be so appointed. 

Provided that all civil suits in which the matter in dispute 


J Rug. V fit 1H93. 1 Act X o£ 1887. 

» Act XXXVII <»! 1885. * Art XXXVII of 1885, s. 1, ol. 2. 

» ibid. * Keg. V of 1898, s. 27. 
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one thousand shall exceed t s j o value of one thousand rupees si iall bo tried 
rupe ^’ and determined according to the general laws and regulations J 
The Santlial Parganas Pwegulation, 189 J, 1 2 added a third 
class o£ Courts, namely Courts established unde]* the Bengal, 
Agra, and Assam Civil Courts Act, 1887, 3 4 and also made pro vi- 
sions as to tho Courts established under the Santhal L'arganas 
Act, 1855 4 


Path I. — Court* established under the Ihoujcd, Ayra, and 
Assam Civil Court* Art, 1887. 


Grades of 
Ooints estab- 
lished under 
ActXfl of 
1887. 


.Appointment 
oi Judges. 


Original 

jmisdiction. 


The Courts established under the Bengal, Agra, and Assam 
Civil Courts Act, 1887, are — 

(1) The Co art of the District Judge, and 

(2) Tho Courts of Subordinate Judges. 5 * 

The Deputy Commissioner of the Santhal Parganas is the 
District Judge, and the Local Government may appoint any 
Sub-divisional officer to be a Subordinate Judge. 0 

The jurisdiction of tho District Judge or a Subordinate 
Judge extends, subject to the provisions of section 15 of the 
Code of Civil Procedure; 7 to suits of which tho value oxcecds 
oue thousand rupocs, 8 and which arc not excluded from his 
cognizance by tho Santhal Parganas Settlement llegulalion 9 
or by any other law for the time being in force. 

Provided that such jurisdiction does not extend to any 
suit for money in which the amount claimed, exclusive of 
interest, does not exceod five hundred rupees. 10 


As to tho procedure, see Lobulation V of 1893, section 10. 

As to tho enactments m force in the Santhal Parganas, see llognla- 
tion III of 1872, Schedule. 


Appeals. The course of appeals from decroes and orders in such 


1 Act XXXVH of 1855, b. 2 Sard- 
han 8 ah v. Ilulmn Cliand 8a h 
(1914), 41 Gale., 870 ; 18 0. W. N., 
6G2 ; Dwujtoam, Martnary v. Raj ki- 
shore Deo (1890), IS Gale., 133. 

a Keg. Y of 1898. 

a Act XXI of 1887, ante , chap. x. 

4 Aot XXXYIX of 1855, ante , p, 125. 

s Keg. Y of 1803, s. 7. 

® Ibid. s. 8. 

7 Act Y of 1908. 

8 As to a suit for rout, sco Darban 

JPaiyaia v. Dhoti Boy (1914), 41 Calc., 


915; 18 C. W. X., 575. 

8 Hog. LIT of 1872, s. 11, which 
provides that except as provided in 
s. 25a, no suit h'os in any civil Oourt 
xogarding any matter decided by auy 
settlement Court under tlio rule:} 
made in accordance with that Kogu- 
lation. See. 25a (inserted by s. 9 of 
Bog. HI of 1908) allows a suit to find 
and determine the rights of zaimndars 
and othor proprietors as between 
themselves. 

Kog. Y of 1893, s, 0. 
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suits shall, where au appeal is allowed Jby law, he that 
prescribed in section 20, sub-section (1), J and section 21, sub- 
section (l)* i 2 * 4 * oE the Bengal, Agra, and Assam Civil Courts 
Act, 1887, and in section 100 (Second Appeals) of the Code of 
Civil Procedure/ 1 the expression “High Court” in the said 
section being construed to mean the High Court of Juris- 
diction at Patna.' 1 

During a settlement of the wholo or part of the Santhal Suits *<» land 

^ A riming settle- 

Parganas all suits in regard to — ment. 

(a) any land or any interest in, or arising out of, land, or 
(//) the rent or profits of any land, or 
(r) any village-headship or other ofiico connected with 
any land, 

must he brought before the settlement oilicors or the Court of 
officers appointed under the Santhal Parganas Act, 1855, 6 and 
the Santhal Parganas Regulation, 1893. 6 

Thore is power to the officer to transfer the case to a Court 
established under Act XII of 38S7. 7 

The general lawn and regulations are applicable in the Santhal 
Parganas to suits exceeding one thousand rupees in valued 

Ak to the revisional jurisdiction of the High Court over Courts in tho 
Santhal Parganas, see post, P- 128, and ante, p. 27. 


Part IL — Courts of Officers appointed wider Section 2 of 
jlct XXXVlJ of 1855. 

The Courts of oilicors appointee! by the Governor under Grades of 
section 2 of Act XXXVL1 of 1855 aro of four grades, 

» i -m a hr * pointed under 

uamoiy . Actxxxvn 

(1) tho Court of tho Commissioner (tho Commissioner of isoa. 

tho Bhaugulpore division) ; 0 

(2) tho Court of tho Deputy Commissioner of tho Santhal 

.Parganas ; 30 


i Ante, p. 111. 

a A ntc, p. 1 IS. 

» Act V ol 1008. 

4 Heg. Y o£ lim, s. 10. Sardhttri 
Sak v, Hnkmtb Chand Sah (1914), 41 
Oaks., 870; 18 O. W. N., 002. 

o Act XXXVII of 1855. 

« Keg. Y ol 1893 ; Kog. Ill of 1872, 
k, 5 ; Maha Prasad v. llamam Mohan 

Singh (1914), 41 L A., 197; 42 Calc., 
116; 18 0. W. H. f 994; 16 Bom, 
L. E, 824; Shah Deo v. Kmwm 


Human (1938), 5 Pat. L. J., 164. 

» Bog. UI of 1872, b, 5. 

8 Boo Act XXXVTE of 1855 ; Beg. 
Ill ol J872, s 0; Dnngcmm Manvary 
v. Itaflmhcro Deo (1890), 18 Calc,, 
183 ; Mafia Prasad v. Bamani Mohan 
Singh (1914), 41 X. A., 107 ; 42 Calc., 
116; 18 C. W. N., 994; 16 Bom. 
L. K., 824. 

• Reg. V of 1893, s. 3 (1). 
io Ibid. s. 0 (2). 
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(3) the Courts of sub-divisional officers ; 

(4) the Courts of Deputy Collectors not in charge of a 

sub-division and Sub-deputy Collectors. 1 
Number and The Local Government may fix and vary the number 
inferior Courts, of Courts of sub -divisional officers ana of Deputy Collectors 
not in charge of a sub-division and Sub-deputy Collectors, 
and the local limits of the jurisdiction of those Courts. 2 
dicfaorTrf M1S " Except as otherwise provided by any other enactment for 
Courts. the time being in force, jurisdiction with respect to suits which 
are not cognizable either by a Court established in the Santhal 
Parganas under the Bengal, Agra, and Assam Civil Courts 
Act, 1887, or by a Settlement officer under the Sonthal 
Parganas Settlement Regulation 3 shall be had — 

(a) up to the value of one hundred rupees or such other 

value not exceeding five hundred rupees as the Local 
Government may prescribe by the Court of a Deputy 
Collector not in charge of a sub-division, or Sub- 
deputy Collector ; and 

(b) without limit as regards tho value by the Court of a 

Sub-divisional officer or the Court of tho Doputy- 
Commissioner. 4 

Court of Com- Subject to the first proviso to section 2 of Act XXX YH of 
Hi^Court b ° 1855, 5 and of section 10 of Regulation V. of 1893° with respect 
DepSy U c«m- jurisdiction of the High Court at Patna in relation to 

mieiuonerto bo suits cognizable by Courts established under the Bengal, Agra, 
iB tnc ouxt. an( j Assam Courts Act, 1887, 7 and subject also to the 
following provisions of the Indian Divorce Act 8 and of any 
other enactment for the timo being in force, the Court of the 
Commissioner is, for tho purpose of all enactments relating to 
civil jurisdiction for the time being in force, deemed to bo the 
High Court for the Santhal Parganas. 9 
District Court. Subject to the provisions of the same proviso with respect 
to the trial and determination of suits of value exceeding 
Rs.1,000 which are within the cognizance of a Court estab- 
lished in the Santhal Parganas under tho Bengal, Agra, and 
Assam Civil Courts Act, 1887, and subject also to tho 
provisions of sub-section (3) and of any rules and orders for 


» Bog. V of 1893, s. 12. 
» Ibid. s. 13. 

* Bog. EH of 1872. 

* Bog. V of 1893, ». 14. 
» Ante, pp. 126, 126. 

* Ante, p. 127. 


» Act XII of 1887. 

B Post, pp. 449-453. 

8 Bog. V of 1893, b. 35 (1). boo 
Darbari Pamjari v. Dhoti Hon (I 9 14), 
41 Calc., 935; 18 C. W. N„ 675. 
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the time being in force under section i 0 ol the Santhal Parganas 
Settlement "Regulation, the Court of the Deputy Commissioner 
is the principal Civil Court of original jurisdiction and the 
District Court for the Santhal Parganas : 

Provided that the Governor may direct that the Court of 
a Sub-divisional Officer shall for the purpose of any specified 
enactment be deemed to be the District Court for the local 
area within its jurisdiction. 1 

For the purposes of the Indian Divorce Act (IV of 1869) 
the Commissioner is deemed to be the District Judge and the 
High Court of Jurisdiction at Patna to be the High Court. 2 

The general superintendence and control over Civil Coutmi ovei 
Courts of all other grades are vested in, and all such Courts 
are subordinate to, the Court of the Commissioner Subject 
thereto the Deputy Commissioner controls all Civil Courts of 
the third and fourth grades. 1 

Subject to the following provisions as to revision, a decree Appeals fiom 
or order made in an original suit of value not exceeding fifty decrees or 
rupees by a Sub-divisional Officer, or in an original suit of 0]de,h * 
value not exceeding one hundred rupees by the Deputy 
Commissioner, shall, if no question of title to immovable 
property or to any office connectod with such property was 
directly or indirectly at issue in the suit, lie final. 5 

From every other decree or ordor in an original suit an 
appeal lies, when the decree or order was made — 

(a) by a Deputy Collector not in charge of a sub-division 
or by [a Sub-deputy Collector, to the Sub-divisional 
Oflicor ; provided that the Deputy Commissioner can 
order any such appeal to bo transferred to his own 
file; 

(/>) by a Sub-divisional Officer to the Deputy Commis- 
sioner ; 

(r) by the Deputy Commissioner to the Commissioner. 0 

Subject to the provisions as to revision, an appellate order Second 
or docroe is final in all eases whore the decision of the Lower ai ’ pt ' alH * 
Court is affirmed, and no second appeal is allowed oxeept 
whore the Sub-divisional Officer or Doputy Commissioner has 
varied the decision of the Lower Court. In this case an 
appeal lies to the Commissioner. 

x Hog. V oi 18W, ». lb (a) 
a Ibid. H. 15 (3). 

3 Ibid. jt. 10 (1). 

T. OXI. 


* Ibid, t>. 10 (2). 
c Ibid . m. 17 (l). 
3 ibid. n. 17 (2). 
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The appellate order or decree upon a second appeal is in 
all cases liual. 1 

The Commissioner or Deputy Commissioner may, ol Ills 
own motion or otherwise, call for the record of any case 
decided by a Court under his control in which an appeal does 
not lie or in which, for cause shown to his satisfaction, an 
appoal has not been preferred within the time limited therefor, 
and may pass such order in the case as he thinks lit. 2 

The Deputy Commissioner may, by order in writing, 
empower any Sub-divisional Ollicer under his control to 
exercise tho powers conferred on the Deputy Commissioner 
by the above provision with respect to the decisions of all or 
any of the Courts of Deputy Collectors not in charge of a sub- 
division, or Sub-deputy Collectors, under the control of the 
Deputy Commissioner. 3 

The Deputy Commissioner may, by order in writing, direct 
that any civil business cognizable by him and the Courts under 
his control shall bo distributed among those Courts in such 
manner as he thinks fit : 

Provided that no such direction shall empower any Court 
to exercise any powers or deal with any business beyond the 
limits of its proper jurisdiction.' 1 

The Commissioner or Deputy Commissioner may withdraw 
any suit or other proceeding pending in any Court under his 
control and try it himself or refer it for disposal to any other 
Court under his control and competent to try it. 5 

A decree or order made by the Court of an ollicer appointed 
under section 2 of Act XXXVU of 1855 6 shall not be reversed 
or altered on appeal or revision on account of any irregularity 
of procedure, unless tho irregularity has occasioned or is likely 
to occasion a failure of justice. 7 

Chola Nujjpur. 

Chota Nagpur iw a Scheduled District. 1 ’ 

As to tho Chola Nagpur Tenancy Act, 1908,® soe poxt, 
pp. m, 578. 


3 V of 1803, a. 18. 
2 Ibid. ii. 10 (1). 

» Ibid. m 10 (2). 

4 Ibid r, 20. 

* Und. ». 21. 

4 Ante) p, 125. 


* iieg. V of J893, s. 23. 
a Act, XIV of 187*1, h. 1, Sell, t, 
Vi. ITT, No. XV; Act XV of 1874, 
s. 2, Soh. VI, PI. III. 

® Don. Ac l VI, of 1008. 
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Bihar Paiuhayala. 

In Bibiu Panehctyats liave exclusive jurisdiction m 

(a) Suits for money clue on contracts. 

(It) Suits for the recovery oE movable property, or the 
value of such propel ty, and suits for compensation for ■wrong- 
fully taking or injuring movable property, when the value of 
tho suit does not exceed twenty-five rupees, 01 * if especially 
empowered by the Local Government when the value exceeds 
twenty- live and does not exceed one hundred rupees. 1 Pan- 
cliayals have concurrent jurisdiction in the above classes oE 
suit when the value does not exceed two hundred rupees, rent 
suits of a value not exceeding twenty-live rupees, and, if the 
Local Government directs, other suits for the recovery of 
money or movable property. 2 

There are also special poweis in the case of aboriginal 
Panehayats in Clio la Nagpur. 3 

No suit shall lie in any Panchayai— 

(1) on a balance of partnership account, or 

(2) except under section 50, for a share or part of a share 

under an intestacy or for a legacy or part of a legacy 
under a will, or 

(3) by or against Government or public oilieers in their 

official capacity, or 

(J) by or against minois or persons of unsound mind, 
unless represented by a guardian recognised by tho 
Panehayat, or 

(5) for the assessment, enhancement, or apportionment of 
rent or immovable property, or 

((>) by a mortgagee of immovable property for the enforce- 
ment of the mortgage by foreclosure or sale of the 
property or otherwise, or by a mortgagor of immovable 
property for tho redemption of the mortgage. 4 

As to tho local limits of the jurisdiction of tho Panehayat, 
see B. * 0. Act III of 1922, s. 01. 


t B, & 0. Apt III oi 1022, 8. 67. 
a Tbid. 8. 68. 


a Ibid. b. 59. 
* Ibid. 8. 00, 



CHAPTER XII L 


MuNsrKS* and Village Courts in tile United Provinces. 

In addition to tlio Courts constituted by the Bengal, Agra, and 
Assam Civil Courts Act, 1887, 1 provision is made in tlio United 
Provinces of Agra and Oudk tor Benches of Honorary Munsifs 
by the United Provinces 2 * Honorary Munsifs Act, 1896, ; * and 
for villago Courts by the United Provinces Panchayat Act, 
1920> 

a f point iu not ^ ie former Act tl Le following provisions are to be found : — 

ary Munsiis. “ Soetion I. The Local Government may, by notification 
in the Gazette, appoint any person to be an Honorary Muusif, 
and may in like manner cancel such appointment, 
rfonomy* “Section ft. — ( 1 ) The Local Government may, by noti- 
MunBiffe. fication in the Gazette, appoint any two or more Honorary 
Munsifs by name to bo members of a Bench, and make rules 
respecting the constitution of such Bench. 

“(2) While such notification remains in force the powers of 
sucli Honorary Munsifs shall, subject to the provisions of this 
Act, be exercised by the Bench so constituted, and not otherwise. 
Status of lion- ** Section 0. Every Honorary Munsif appointed under 
andBeiiches/ section 4 , and every Bonch constituted under section 5 shall 
be deemed to be a Munsif within the meaning of the Bengal, 
Agra, and Assam Civil Courts Act, 1887, 5 or of the Oudh Civil 
Courts Act, 1879, 6 as the case may be, and, save as hereinafter 
excepted, all the provisions of those Acts applicable to Munsifs 
shall apply, as far as may be, to all Honorary Munsifs and 
Benches in the Province of Agra and in Oudh 7 respectively. 
junHdictxon. “Section 7. — (1) Subject to the provisions of this Act, 
the jurisdiction of an Honorary Munsif or of a Bench shall 

1 Aot> Xll of 1887, ante , ebap. x. 4 0. 1\ Act VI oi 1920. 

3 Soo Uni tod Provinces General 5 Act XJJ ot 1887, ante , ebap, x. 

ClausoB Act, 190 1 (U. P. Act T of 0 Act XIII of 1879, posl> obap. xxi. 

1904, K. QB (2)). 7 Now bbo United ProvmooK of 

8 IX. B, Act II of 1800. Agra and Oudh, *»oe ante , p. 100, note, 
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be concurrent with that of the Munsif, or, where there is no 
Munsif, with that of the Subordinate Judge. 

“ (2) An Honorary Munsif or Bench shall not take cog- 
nizance of any suit specified in the second schedule of the 
Provincial Small Cause Courts Act, 1887, as excepted from 
the cognizance of a Court of Small Causes 1 

“ (8) Subject to the exceptions specified in that schedule 
and to the provisions of this Act, the jurisdiction of an 
Honorary Munsif extends to all original suits of a civil nature, 
the value of the subject-matter of which docs not exceed two 
hundred rupees. 

“ (4 ) 2 Nothing in section 16 of the Provincial Small Causes 
Courts Act of 1887 3 * shall be deemed to affect; the jurisdiction 
of Honorary Munsif s or Benches under this Act, and no 
powers exercised, or orders issued, by an Honorary Munsif or 
Bench since the commencement of this Act shall be deemed to 
have been exercised or issued illegally and without jurisdiction 
merely by reason of the operation of the aforesaid section. 

“Section 8.—(l) No suit or proceeding other than an Tn^tituiion 
application of the kind specified in sub-section (i) of section 11 0 
shall be instituted in the Court o£ any Honorary Munsif or 
Bench, but an Honorary Munsif or a Bonch shall try the suits 
transferred to tho Court of sucli Honorary Munsif or Bench 
as provided in sub-section (2). 

“ (2)4 The District Judge shall, from time to time, having Transfer, 
regard to tho number of cases pending in the respective 
Courts, transfer for trial from the Court of tho Subordinate 
Judge or of the Munsif or the Small Cause Court Judge to 
the Court of an Honorary Munsif or Bonch, such number of 
cases cognizable by such Honorary Munsif or Bench as he 
deems advisable : 

“ Provided that the last paragraph of section 25 of the 
Code of Civil Procedure 5 shall not be deemed applicable to 
cases so transferred from Courts of Small Causes, and that, 
except with the written consent of all the parties, no case in 
which the issues have already beeu framed, shall be so 
transferred. 

** (3) The Local Government may, by notification in the 


1 Post , pp. 270-287. 

* This sub-soction was Inserted by 

s. 1 o£ the United Provinces Honorary 

Mcrasifs (Amendment) Act, 1904 (U. P. 

Act II of 1004). 


s Act IX of 1887, #0$*, p.272. 

4 This sub-section was substituted 
by TJ, V. Act 11 of 1004, n 2. 

6 How represented by s. 24 of Aot V 
of 1908. 
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Gazette, direct that the provisions of sub-sections (Isanti (2) 
shall not apply to any specified Honorary Miuisif or Bench. 

“(4) When a notification has been issued under sub- 
section (3), the District Jnclgo shall assign to the Honorary 
Muusif or Bench specified therein such civil business cogniz- 
able by such Honorary Munsif or Bench as, subject to any 
general or special orders of the High Court, ho thinks fit. 

As to the procedure in suits tried by Honorary Muusife and ’IVnelios, 
see section 9 of the Act. 


, “Judgment and 
oiders of 
benches. 


Procedure m 
suits after 
decree. 


“Section 10.— (1) The opinion of the majority of tho 
members of the Bench shall prevail, and be deemed to bo tho 
decision of tho Bench. 

“(2) Subject to the provisions of sub-section (1), the 
Local Government may, after consultation with tho High 
Court, make rules respecting the mode of settling dilTorences 
of opinion which may arise between tho members of a Bench. 

“ (!3) In making rules under subsection (2) tlio Local 
Govornmunl may diroct — 

(a) that tho Bench shall forward tho record of the case in 

which such difference of opinion has arisen to the 
District Judge for orders; 

(b) that the District Judge shall transfer tho case for 

decision of the question in rospeet of which such 
difference of opinion has arisen in any Court sub- 
ordinate to him having jurisdiction, and that the 
Bench shall dispose of the ease in conformity with 
such decision ; or 

(«) that the District Judge shall withdraw the caso from 
the Bench and try it himself or transfer it for trial 
to any Court subordinate fo him having jurisdiction. 

“ (4) When any subordinate Court has decided any ques- 
tion under clauso (h) of sub-section (3), such subordinate 
Court shall not try any appeal from any decree or order 
passed by the Bench in any case in which such question has 
been so decided. 

“ Section 11.— (1) When an Honorary Munsif or a Bench 
has passod a decroo in any suit, such Honorary Munsif or 
Boneh shall, except for the purpose of applications under 
Order 9, rules 4, 1) and 13 ; Order 17, rule 2 ; s. 162 ; Order 22, 
rule 9 (1) and (2); s. 114; Order 47, rule 1 of Act V of 1908, 
cease to exercise any further jurisdiction in respect of such suit. 
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“(2) For the purposes of execution and proceedings after 
decree, other than those specified in sub-section (Ij, the 
judgments, decrees, and orders passed by au Honorary Munsif 
or Bench shall be deemed respectively to be judgments, 
decrees, and orders of the Munsifs Court, or, where there is 
no Munsif, of the Subordinate Judge’s Court. 

“(3) Where there are more Munsifs than one having con- 
current local jurisdiction, the District Judge shall determine 
which one of them shall be deemed to be the Munsif for the 
purposes of sub-section (2) : 

“Provided that the Local Government may, by notifica- 
tion in the Gazette, direct that the provisions of this section 
shall not apply to any specified Honorary Muiisif or Bench ” 

“ Boction 13). Nothing in the following sections of the Exception of 

° e<‘ i t.*un sections 

Bongal, North-Western Provinces and Assam Civil Courts of ActaXir of 
Act, 1887, and the Oudh Civil Courts Act, 3870, shall apply ir% 7 *?. d Xfn 
to Honorary Munsifs and Benches, viz. . — 

f Section 7 J Vacancies among 
Munsifs. 

Boction 12 2 Temporary charge of 
office of Munsif. 

Boction 30/° Extent of jurisdic- 
tion of Munsif. 

Boction 2 3. 4 Exercise by Munsif 
of jurisdiction of 
District Courts in 
certain proeood- 


“ Act XII of 1887 


ings. 

Bection Mfi Disposal of proceed- 
ings referred to in 
section 23. 

Bection 25.° Power to invest Mun- 
sifs with Bmall 
Cause Court 
jurisdiction. 

Bection 3 1. 7 Appointment and re- 
moval of minis- 
terial officers of 
other Courts. 


1 AnU 5 , xn 107 
a Ant a, i>. 100. 
» Ante, p. Ill, 
4 Ante, p. 113 


r ' p. 114. 
Ante, p. 114, 

7 Ant?, p. nr>. 
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i Section 21 2 


“Act XIII of 1879 


Section 3 l. 


Extent of jurisdic- 
tion of Munsif. 

Power to invest with 
Small Cause 
Court jurisdic- 
tion. 

Removal, etc., of 
ministerial offi- 
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Number of 
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Appointment, 
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removal of 
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I Courts.” 

Tho United Provinces Village Panehayat Act, 1920, 3 con- 
tains the following provisions : — 

“ Section 1. In any district or part of a district to which 
this Act has boon applied, the Collector may, in accordance 
with rulos made undor this Act, establish a panehayat within 
and for any village 4 or group of adjacent villages. 

“ Section 5. A panehayat shall consist of such number 
of pauchos not being less than five or more than seven as 
tho Collector may from time to time and in each case think 
suitable. 

“ Section (i. Punches shall bo appointed by tho Collector 
in the proscribed manner, and shall hold ofliee for such period 
as may bo proscribed : 

“ Provided that no person not residing within tho circlo for 
which a panehayat has been established shall bo eligible for 
appointment as panch of that panehayat. 

“Section 7. In each panehayat, ono panch shall bo 
appointed by the Collector in tho proscribed manner to pro- 
side over tho panehayat. Tho panch so appointed shall be 
called sarpanch, and such powers may bo assigned to him 
as may he prescribed. 

“ Section 8. Tho Collector may, by an order in writing, 
suspend or remove any panch or sarpanch for misconduct, 
incapacity, negloet of duty or other sufficient cause. 


1 Post, p. 240. 

8 Post, p. 241. 

3 U. P, Aeli VI ot 1920 H. 2 of thin 
Act repealed tho United ProvincoH 
Village Court* Act, 1802 (U. L\ Act 
Ul of 3892). 

* “ Village” moans any local aroa 
recorded as a village in tho revenue 
records of the district in which it 5s 


Fiituatod, hut does not include any 
aroa included in tho limits of a 
municipality, cantonment, town area 
as defined in tho United Provinces 
Town Areas Act, 1914 (U. P. Act IT 
of 1914), or notifiod area as defined 
In b. 387 of the United Provinces 
Municipalities Act, 10i6 (CJ- 1-** Act 11 
of 1916). 
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“ Section 0. Wiion any paneh dies, resigns or is removed Filling 
tbe Collector may appoint a paneh in the prescribed manner T ,,mciiayat. 
to iill his place : provided that no vacancy in the panekayat 
shall render its proceedings illegal so long as the number 
of panches is not reduced below three. 

“ Section 10. The Collector with the written approval Suspension 

. . _ „ . . , and dissolution 

of the Commissioner may, by an order m writing, suspend <j£ panchayat. 
or dissolve any panchayat for misconduct, neglect of duty, 
or other sufficient cause. 

“ Section 11. An order passed by the Collector under Collector’s 

. . _ ( . „ , „ _ * _ * order final. 

section 8 or section 10 shall be final. 

“ Section 12. A panchayat si i all sit at such place or Place of 
places within the limits of its circle as may be fixed by it 
with the approval of the Collector. 

“ Section 18. For the transaction of any business three Q uorum * 
panches, including the presiding paneh, shall form a 
quorum. 

“Section 14.— (1) The sarpaneh shall preside over every Sarpauch to 
meeting of the panchayat at which he is present. If he is P 81 
absent such panches as are present shall elect one of their 
number to preside at the meeting. 

“ (2) No business shall be transacted at any meeting unless 
a paneh, aide to read and write, is present and preside at the 
meeting.” 

“ Section 16. The following suits shall be cognisable by Smu cogniz- 
panchayats, namely — pnnehayats. 

(a) suits for money due on contracts not affecting any 
interest in immovable properly, 

0 b ) suits for the recovery of movable proporty, or for the 
value of such property, 

(c) suits for compensation for wrongfully taking or injuring 
movable proporty, when the amount or value of the 
claim doos uot exceed twenty-live rupees : 

“Provided that no suit shall bo brought before any 
panchayat — 

(1) on a balance of partnership account ; 

(2) for a share or part of a share under an intestacy, or 

for a legacy or part of a logacy under a will ; 

(3) by or against the Government or a public officer in his 

official capacity ; 

(4) by or against a minor or a person of unsound mind ; 
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(5) ou account of any dispute or matter in whick any suit 
or application may he brought or made in a revenue 
Court.” 

Enhanced “ Section 24. Pan chayats which are specially empowered 

|,,/vur '* by the Local Government m this behalf shall exorcise the 
following enhanced powers : — 

<c (1) To hear and determine suits of the nature described 
in section 16, when the amount or value of the claim does 
not exceed fifty rupees. 


“ Section 25 No paneii who is a party to, or personally 
interested in, any suit or case shall sit on a panchayat which 
takes cognizance of such suit or case/’ 
before win *ii “Section 29. Every suit instituted under this Act shall 
suit to bo be instituted before the panchayat of tho circle in which tins 
ui& defendant or each of the defondants, where there are moro 

than one, reside at the time ol the institution of the suit, 
irrespective of tho place where the cause of action accrued.” 
Euciuttiyo “ Section 32. No Court shall take cognizance of any suit 

|uuadicl.ion ° .it 

m nuitn. winch is cognizable under this Act unless or uutil the Col- 
lector has passed an order in writing under section 73.” 

As to tho procedure, see Chapter TV of the Act. 


ranch 

ibteicstod. 


Panchayat 


Majority to 
prevail. 


Kefereuce of 

impoitant 

suits. 


Decree without 
jurisdiction 


No appeal. 


“ Section 41. Decisions shall, in the event of the panehes 
disagreeing, he in accordance with the opinion of the majority. 
Should opinions ho equally divided, tho presiding paueh shall 
have a second or casting vote.” 

“ Sectiou 51. When any panchayat having jurisdiction is 
of opinion that any suit or case before it is of such a nature, 
or of such intricacy or impoi tanco that it ought to be tried 
in a regular Court, it shall stay proceedings and report tho 
matter to the Collector for orders. 

“ Section 52. Except as provided by section 73 no 
order or decree of a panchayat shall ho called in question 
in any Court ou the ground that it was passed without 
jurisdiction. 

“ Section 511. There shall ho no appeal from any dooreo 
or order passed by a panchayat in any suit under this Act 
and except as provided in sections 40 (suit dismissed for 
default or where ex p<tvU decree) and 71 no Court or 
authority shall have power to revise any such decree or 
order.” ’ 
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“ Section 71.— (1) The Collector may at any time, whether 
on a reference ])y a panchayat under section 51 1 or on his non or quash 
own motion, by order m writing — proceedings. 

(a) cancel the j mwlietion of a panchayat with respect 

to any suit or case, or 

(b) quash any proceedings of a panchayat at any stage, or 
(r) cancel any order or decree passed by a panchayat. 

“Whore this has been done the plaintiff may institute a 

suit for the same relief in the Civil Court . 5 ’ 2 

Ah to the delegation of | towers by the Collector, hoc section 71. 
i Ault, ]>. 1 '•« * S 71 (tl) 



CHAPTER XIV. 


Tenured and 
land. 


Muchaudi 
exempted fiom 
Acts. 


Courts of Civil 
Justice. 


Bombay Civil 
Courts Act. 


Presidency op Bombay. 

In the territories subject to tire Presidency of Bombay, oxcopt 
the Scheduled Districts, all suits in regard to tenures and the 
nature and extent of the interest and advantage which in 
virtue thereof should be enjoyed by the parties concerned, and 
all suits in which the right to possession of land is elaimod, 
shall be brought in the Court of the District Judge, and tho 
Courts subordinate thereto, and not in the Courts of Revenue. 1 * 

By Bombay Act III of 1808, s. 8, the villago of Muehandi, 
pavgana -lath, in tho territory of Satara, is excluded from tho 
operation of tho Regulations and Acts of tho Presidency of 
Bombay. 

In addition to the Bombay High Court thoro arc tho 
following Courts of Civil jurisdiction in the Presidency of 
Bombay . — 

1. Courts under tho Bombay Civil Courts Act. 3 

2. The Court of the Agent for the trial of suits against 
Delckhan Sirdars. 3 

8. Courts of .Tagir dars and of Saranjamidars, 4 

A. Courts of Mamlatdars. 0 

5. Village Munsifs. 0 

6. Small Cause Courts. 7 

The Bombay Civil Courts Act, 1869® (as amended by 
Bombay Act l of 1900), extends only to the territories under 
the Governor of Bombay in Council (outside the town of 
Bombay) other than Sindh and the scheduled districts, hut 


1 Act XVI of 1838, s. 1 , as amended 5 Post , pp, 154-157. 

by Acts XIV ot 1870, tiud X of 1870. 6 Post , pp. 100, 161. 

* Below. 7 Post, chaps xxiv, xrv. 

a Post , pp. 150-153. » Act XLV of 1869. 

4 Post, pp. 153, 154. 
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the Govevuor of Bombay in Council may extend the Act to 
such districts and to Sindh. 1 

The Act as amended contains the following pro\isions — 

“ Section 8. The Governor of Bombay m Council may Alteration^ and 
from time to time, by notification in the Government Gazette, districts, 
alter the limits of existing districts and create new districts 
for the pur] loses of this Act. 

“ Soction *1. The Governor of Bombay in Council may 
also from time to time, by notification in the Government 
Gazette, alter the position of the sadr station in any district, 
and fix the position of the sadr station in any new district. 

“ Section fh There shall be in each district a District District 
Court presided over by a Judge to be called the District JudffGS * 
Judge. Ue shall be appointed by the Governor of Bombay 
in Council, by whoso authority only he shall be liable to be 
suspended or removed from bis appointment. 

“ Soction 6. The District Judge shall ordinarily hold the Situation^ ^ 
District Court at the sadr station in his district, but may, lb 110 our ' 
with the previous sanction of the High Court, hold it else- 
where within the district. 

“Section 7. The District Court shall be the principal Onginai juns- 
Couri of original civil jurisdiction in the district, within the pfgtnc^Court. 
meaning of the Code of Civil Procedure. 2 

“ Section 8. Except as provided in sections 16, 17, and 26, of 

the District Court shall be the Court of Appeal from all decrees Court 
and orders passed by the subordinate Courts from which an 
appeal lies under any law for the time being in force. 

u Section 9. The District Judge shall have general control Control of 
over all the Civil Courts and their establishments within the 
district.” 

“ Soction 12. 3 The Governor of Bombay in Council may Joint Juda**. 
appoint in any district a Joint Judge who shall be invested 
with co -extensive powers and a concurrent jurisdiction with 
the District Judge, except that he shall not keep a file of civil 
suits and shall transact such civil business only as he may 
recoivo from the District Judge, or as may have been referred 
to the Joint Judge by order of the High Court. 

1 TbuL u. t. As to Llie pJacos to Central India BaiLwuy, see Bombay 
wbiuh the Act has boon extended, soo Act 3 II of 3918. 

Bombay itolos and Orders, voi. ix, a Act V of 1908, s, 2 (4). 

od. 1898, pp, 15, 30, h, 22 . As to 8 As amended by Bombay Act I of 

corfcain tombory codod for tbo pur- 1910, Sell, II, 
poses of tbo Bombay, Baroda, and 
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“Section 14. All Regulations and Acts applying to a 
District Judge sliall bo deemed to apply also to the .Joint 
Judge. 

e * flection 11. Tlio Governor of Bombay in Council, under 
the general control ot the Governor-General ot India in 
Council, may appoint one or more assistants to the District 
Judge, and may suspend or remote from his appointment any 
assistant so appointed. 

<fc Section 15. An Assistant Judge shall ordinarily hold his 
Court at the same place as the District Judge, but he may hold 
his Court elsewhere within the district, whenever the District 
Judge shall, with the previous sanction of the High Couit, 
direct him to do so. 

“ Section Hi. 1 * 3 The District Judge may refer to any 
Assistant Jiulgo subordinate to him original suits of which 
the Riibjocl-matter does not amount to ten thousand rupees in 
amount or value, applications or references under Special Acts, 
and miscellaneous applications or references not being of the 
nature of appeals. 

“The Assistant Jiulgo shall have jurisdiction to try such 
suits and to dispose of such applications and references.” 

As to proceedings under the Probate and Administration Act (Y of 
1881), sec Laxim v. Aba (1908), 32 Pom., G84 ; 10 Horn. L. 11., 924. 

As to cases under the Land Acquisition Act, 1894, J see llanchkodhhal 
v. Collector of Kcnra (1909), 83 Bom., 871; 11 Loin. L. It., 317; 
Ahmedbhoy Uabibhoy v. Warn an Dhondn (1913), 88 Bom., 837 , 1(5 Lorn 
L. Ik., 72; First Assistant Collector of Plant Pauucm v. Ardosir Fravaji 
AUm (1891), 3G Lora., 277, 

Section 16 does not justify a reference to an Assistant Judge to try a 
suit under the Indian Divorce Act (IY of 1869).* 

“ Whore the Assistant Judge's decrees and orders in such 
cases are appealable, the appeal sliall lie to the District Judge 
or to tlio High Court according as the amount or value of the 
subject-matter does not oxcood live thousand rupees. 

“ Section 17. Tlio Governor of Bombay in Council may, 
by uotilication in the Government Gazette, empower any 
Assistant Judge to try such appeals from the decrees and 
orders of the subordinate Courts 4 as would lie to the District 
Judge and as may be referred by him to the Assistant Judge. 

i An me coded by Aoi VII of 1880, 180; iG i)om. L. il, 7Sd. 

and Bombay Act 1 of 1900, s, 15. 4 Thiw racludoB an a«8ii;tani judge ; 

* Act 1 of 1894. Bhantcupjpa v. llamchmdra (1917), 39 

3 Preach, v. French (1914), 3D Bora., Bom. L. It., 862. 
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“Decrees and orders passed under this section by an 
Assistant Judge shall have the same force and shall be subject 
to the same rules as regards juocedaro and appeals as deeroes 
and orders passed by the District Judge.” 

The District Judge cannot take up the case when it has been decided 
by the Assistant Judge m accordance with tho law. 1 

“ Section 18. A person filling the office ol Assistant Judge, Continuance of 
on whom the power ol hearing appeals has once been con- judos’ 
forrod under section 17, shall continue to have this power so ^fitdfc&on. 
long and so olton as he may fill the office ol Assistant Judge, 
without roleience to the district in which he maybe employed 

“ Provided that the Governor ol Bombay in Council may, 
by notification in the Government Gazette, at any time with- 
draw such power. 

“Section 19. The Governor of Bombay iu Council may, Power to 
by notification in the Government Gazette, invest an Assistant 
Judge with ail or any ol the powers of a District Judge within Stulct Judge! 
a particular part ol a district, and may, by like notification, 
from time to time determine and alter the limits ol such part. 

“The jurisdiction ol an Assistant Judge so iuvosted shall 
pro tan to exclude tho jurisdiction ol the District Judge Irom 
within the said limits. 

“ Every Assistant Judge so invested shall ordinarily hold 
his Court at such place within tho local limits ol his juris- 
diction as may be determined by the Governor of Bombay in 
Council, and may, with tho previous sanction ol the High 
Court, hold it at any other place within such limits.” 

u Section 21. There shall be in each district so many Number or 
Civil Courts subordinate to tho District Court as the Governor civUCourtls. 
of Bombay in Council, acting under the general control ol the 
Governor-General ol India in Council, shall from time to time 
direct : 

“ Provided 2 that lor special reasons it shall be lawful for 
the Governor ol Bombay in Council at any time to close tem- 
porarily any such Subordinate Court. 

“Section 22. Tho Judges of such Subordinate Courts Am»«iniin<*ftt 

. ^ 9i Qiiboruin^tc 

shall be appointed by the Governor ol Bombay m Council, judges, 
and shall be called Subordinate Judges. 

“ No person shall be appointed a Subordinate Judge unless 

1 Sakha/ram Lakshmmi v. Govmd a Bom. Act I of 1900, s. 3. 

Joti (1890), 15 Bom., 107. 
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he be a subject of His Majesty 1 or a subject of a Native Prince 
or State in India under the suzerainty of His Majesty, and is 
also a person who has practised three years 2 * as an advocate 
of a High Court m India or as a valal in the High Court of 
Judicature in Bombay, or who has qualified for the duties of 
a Subordinate Judge according to such tests as may for the 
time being be proscribed by such High Court, or who has 
taken the degree of Bachelor of Laws in the University of 
Bombay. 

•“Section 22a. 8 The Governor of Bombay in Council 
may, by notification in the official Gazette, fix, and, by a like 
notification, from time to time alter, tho local limits of the 
ordinary jurisdiction of the Subordinate Judges. 

** Section 2o. The Subordinate Judges shall hold their 
Courts at such place or places as the Governor of Bombay in 
Council may from time to time appoint within the local limits 
of* their respective jurisdictions. 

“ Provided 4 that lor special reasons it shall bo lawful for 
the Governor of Bombay in Council to order that a Sub- 
ordinate Judge shall hold his Court at a place outside the 
local limits of his jurisdiction. 

“Wherever more than one such place is appointed, the 
District Judge shall, subject to the control of the High Court, 
fix the days on which the Subordinate Judge shall hold his 
Court at each of such places, and the Subordinate Judge shall 
cause such days to bo duly notified throughout the local limits 
of Ids jurisdiction. 

“The same person may be the Judge of more than one 
subordinate Court; and in such cases the District Judge shall, 
subject to the control of the High Court, prescribe rules for 
regulating the time during which the Subordinate Judgo shall 
sit in each Court. 

“ Uor the purpose of assisting the Judge of any subordinate 
Court in the disposal of the civil business on his file, the 
Governor of Bombay in Council may appoint to such Court 
one or more Joint Subordinate Judges, or the District Judge 
may, with the previous sanction of the High Court, depute to 
such Court tho Judge of another subordinate Court within tho 
district- A Subordinate Judge thus appointed or deputed to 


i Bom. Act III of 1800, s. 2. 4 Inserted by Bom. Act 1 of 1000, 

» Bom. Act V of 1012, h. 1. s. 4. 

® luBortcd by Act IX of 1880, s. % 
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assist in the Court of another Subordinate Judge shall dispose 
of such civil business within the limits of liis pecuniary juris- 
diction as may, subject to the control of the District Judge, be 
referred to him by the Judge of such Court. 1 

“ Eor the purpose of this section the provisions of the Act 
applicable to Subordinate Judges shall be, and shall be deemed 
always to have been, applicable to Joint Subordinate Judges : 
Provided that no such Joint Subordinate Judge shall hear and 
determine any suit instituted under section 4 of the Dekkhan 
Agriculturists' Belief Act, 1879, 2 unless the value of the said 
suit falls within the limits of the pecuniary jurisdiction con- 
ferred on him by that Act. 3 

“ Section 2J. The Subordinate Judges shall be of two 
classes. 

“ The jurisdiction of a Subordinate Judge of the second 
class extends to all original suits and proceedings of a civil 
nature 4 wherein the subject-matter does not exceed in amount 
or value live thousand rupees. 

“ Section 25. A Subordinate Judgo of the first class, in 
addition to his ordinary jurisdiction, shall exercise a special 
jurisdiction in respect of such suits and proceedings of a civil 
nature,' 1 wherein the subject-matter oxceeds five thousand 
rupees in amount or value, 5 as may arise within the local 
jurisdictions of the Courts in the district presided over by 
Subordinate Judges of the second class. 

“ in districts to which more than ono Subordinate Judgo 
of the first class have been appointed, the District Judgo, 
subject to the orders of the High Court, shall assign to each 
the local limits within which his said special jurisdiction is to 
be exercised. 

“ Section 20. In all suits decided by a Subordinate Judge 
of the first class 6 in the oxorcise of his ordinary and special 
original jurisdiction of which the amount or value of the 
subject-matter 7 exceeds five thousand rupees, 8 the appeal 
from his decision shall be direct to the High Court. 0 


Piovibions 
applicable to 
Joint Subouli- 
mtc Judges. 


ClasBPB of 

Suboidmate 

Judge**. 

Jurisdiction of 
Subordinate 
Judge of 
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Special jurm- 
diction of 
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class. 


Appeals from 
Ins decision. 


i Bom. Act I of 1900, s. 4 

8 Act XVrr of 1S79* 

8 Bom. Aot 1 of 1900, s. L 

4 Post , pp. 294-299. 

fi Lalcslmun v. Babaji (1S8S) 8 

Bom., 31. 

8 Shet Kamsfi v. Dimhngi (1897), 
22 Bora,, 903, 

T. C.J.I, 


7 Mofickand tfaichand v, DadabJm 
Pcstmyi (1874), 11 Bom. H. 0., 18(1 

8 As to an application in renpuci of 
a Hum loss than Ha, 5,000, hoc Krish- 
narew Vcnhatesh v. Vamdcv Anant 
(1874 ), 11 Bom, 14. 0., 15 ; Monlakhan 
v. Oorihimt (1890), 14 Bom., 027. 

9 Shidagjoa Venkatrtw v. Bachwppa 

10 


4 
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“Section 27. The Governor of Bombay in (Jouncil may 
invest any Subordinate Judge ol the first class [or 1 any Judge 
of the Court of Small Causes established under the Provincial 
Small Cause Courts Acts, J887, : 2 in anyplace to which this 
section extends] 1 with power to hear 3 appeals from suejj^ 
decrees and orders of Subordinate Courts as may be referred 
to him by the Judge of the district. 

“Decrees and orders so passed in appeal by a Subordinate 
Judge of the first class [or a Judge of the Court of Small 
Causes] 1 shall have the same force as if passed by a District 
Judge. 

4 “A Subordinate Judge of the first class or a Judge of the 
Court of Small Causes, on whom the power of hearing appeals 
has once been conferred under this section, shall continue to 
have this power so long and so often as he may fill the ofiico 
of Subordinate Judge of the first class or Judge of a Court of 
Small Causes respectively, without reference to the district in 
which he may be employed : Provided that tho Governor of 
Bombay in Council may, by notification in tbo Government 
Gazette, at any time withdraw such power. 

“ Section 28, The Governor of Bombay in Council may 
invest within such local limits as ho shall from time to time 
appoint, any Subordinate Judge with the jurisdiction of a 
Court of Small Causes for the trial of suits cognizable by such 
Courts up to such amount as he may deem proper, not exceed- 
ing in the case of any Subordinate Judge of tho first class one 
thousand rupees, and in the case of any Subordinate Judge of 
the second class two hundred rupees. 5 

“ The Governor of Bombay in Council may, whonever he 
thinks fit, withdraw such jurisdiction from any Subordinate 
Judge so invested. 

“ Section 28 a. g — (1) Tho High Court may by general or 
special order invest any Subordinate Judge, within such local 
limits and subject to such pecuniary limitation as may be pre- 
scribed in such order, with all or any of the powers of a 


Subrao (1912), 36 Bom., 028 ; 14 Bom. 4 Bom Act I ol 1900, h. 6. 

L. 757. o Ibid. s. G. Act XVU of 1879 

1 Inserted Bom. Act I of 1900, (Doklrhan Agriculturists’ Relief), s. 5, 
s. prohibits tho investment of a Sub- 

* IX of 1887, posl f chap. xxv. ordinate Judge with the powers of a 

8 This includes a power to dot or- Small Cause Court Judge in places 

mine questions of limitation : Mnlna whore that Act is in force {post, p. 157). 

Amad v. Knshnap Uanes k (Jodbole 0 lusortod by Bom. Act. V of 19 L2, 
(1890), 14 Bom., 594, s. 2. 
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District Judge or a District Court as the case may bn rmdei 
the Indian Succession Act, iMiin, 1 the Probate and Admmstra- 
tion Act, 1881, 2 * or paragiaph J of Schedule III to the Cod** 
of Civil Procedure, 1008/* 

“ (2) Every order made b> a Subordinate Judge by virtue 
of the powers conferred upon him under sub-section (1) shall 
l>e subject to appeal to the High Court or the District Court 
according as the amount or value of the subject-matter ox 
ceeds or does not exceed five thousand rupees. 

“(3) Every order of the District Judge passed on such 
appeal is subject to an appeal to the High Court under the 
rules contained in the Code oi Civil Procedure applicable to 
appeals from appollate decrees ” (poi s7, pp. 3 12-3 1/3). 

“Section 32. No Subordinate Judge or Court of Small bvfeienop of 
Causos shall receive or register a suit 4 * in which the Covorn- 
mont or any o Hi cor of Government in his oflicial capacity is 
a party, r> but in every case such Judge or Court shall refer 
the plaintiff to the District Judge, in whose Court alone 
(subject to the provisions of section llJj 6 such suit shall be 
instituted.” 7 

This lias no application to a Manilatdar’s Couvt. s 
“Provided 0 that nothing in this section shall ho doomed 
to apply to any suit merely because 

(a) a Municipal Corporation constituted under Dombay 
Act Vr of 1873, 10 or any other enactment for the 
time being in force, is a party to such suit and an 
officer of Government is in his official capacity a 
member of such corporation, or 
(h) u an officer — 

(i) of a Court who lias boon appointed under tho 


I Act X of 18G5, port, chap. xxx*. 

II Act V oi 1S8X, iU(L 

* Act V of 1908. Thin rotors to 

tho coiBo of a District Court holding 
at tho instance of the Collector an 
inquiry as to dooreo-holdora, and 
claimants to immovable) property 
sought to bo sold in execution. 

* This docs not prevent elocution 
of a docreo, when the property has 
after tho decree como under tho Court 
of Wards: Bandoo Kiislma, v. War* 
smgrao (1914), 88 Bom.,0G2; 10 Bo nu 
L. R , 527. 

6 This includes a suit against an 


Admmisbrator-Ooncral : Antonov. Aft- 
mvimimtoMlwenU (1904), 28 Bom., 
529; 0 Bom. Tj. R,, MO; or against 
a Oolloctor who lias boon appointed a 
Court of Wards: Hilwa v. Minisw 
(1912), 87 Bom., HI 3. 

0 Ante, p. 143. 

9 This paragraph was substituted 
by Act X of! 870, s. 15. 

8 Cf. Balvantrao v. Hprolt (1899), 
23 Bom., 70 L ; t Bom. Tj. R„, 4H. 

0 Act XV of 1880, 8. 3. 

10 Bee now Bom. Act III of 1001. 

H Clause substituted by Bom. Act 

XII of 1890, «, a. 
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Code of Civil Procedure, section 450, last para 
graph ; 1 

(ii) of Government to whom the powers of a curator 
have been delegated under section 5 of Act XTX 
of 1841, 2 or who has been appointed manager 
of the estate of a lunatic under section 0 of 
Act XXXV of 1858, 3 or who has been appointed 
or declared by a Court in virtue of his office to 
be a guardian of the person or property, or 
both, of a minor under the Guardian and 
Wards Act, 1890, 4 or 5 
(0 an officer of the Government — 

(i) who has been declared or appointed to be tho 
sole member or one of a board constituting a 
Court of Wards, or 

(ii) to whom all or any of tho powers of a Court of 
Wards have been dolegatod, or 
(lii) through whom all or any of the powers of a 
Court of Wards are exorcised, or 

(iv) who has been appointed a manager of tho pro- 
perty of a Government Ward, or 

(v) who has been appointed a guardian of the person 

of a Government Ward, or 

(vi) who lias been appointed a guardian of tho person 

or property, or both, of a minor under section ii, 
sub-soction (1) of section 19, section 20, sub- 
section (1) of section 22, or sub-section (1) of 
section 41, respectively of the Bombay Court 
of Wards Act, 1905,° 

is in virtue of such declaration, appointment, delegation or 
exercise of powers a party to such suit.” 

By section 16 of the Bombay Tie venue Jurisdiction Act, 1870- - < : 

“ Whenever any suit is brought in any District Court against ( lovwru- 
rnent, 

or against any Revenue officer, and the Local Government undertakes 
the defence thereof, 

it shall be lawful for the Local Government, by certificate signed by 
a Secretary thereto, to require— 


3 See now Act Y oi 3 90S, Sch, 1, 
0. 32, r. 4 (4). 

3 Succession (Property Protection) 
Act, 1841, post, pp. 390, 397. 

8 See now Act 1Y ot 1912, s. 71. 


* Act YX1I of 1890. 

8 Added by Bom. Act V of 1914, 

R. 2. 

0 Bom. Act 1 of 1905. 

7 Act X of 1876. 
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(a) that such amt shall be tried by the District Judge lumsclf, and 

shall not be tiansf erred for trial to an Assistant Judge ; and 

( b ) that the trial of any such suit shall ha\e precedence over the trial 

of any other suit or other civil proceeding then pending in such 

Court ; 

and the Court shall give effect to every such requirement. 

The privilege coni ei red on the Local Government by tlie clause (6) 
of this section shall, matabis mutandis, apply to any appeal or special 
appeal 1 against any decree m any such suit as is described in this section.’' 

“ Section 38. Whenever the High Court is of opinion |if 

that there are good grounds lor making a iormal inquiry into aiiwxi 
the truth of any imputation of misconduct by ar.y Subordinate mis 
Judge, tiie High Court may appoint a Commissioner or Com- 
missioners for the purpose of holding such an inquiry, and 
on the receipt of his or their report may order that the Subor- 
dinate Judge be removed or suspended from office, or reduced 
to a lower class. 

“ The provisions of Act XXXVII of 3 850 (for regulating 
inquiries into tho behaviour of public servants) shall apply 
to inquiries under this section, the powers conferred by that 
Act on tho Government being exorcised by the High Court. 

“ Section 31. The High Court may suspend any Subor- <’i 

dinate Judge from offico pending the result of an inquiry into jmi-es by 
his boliuviour under this suction. bylaSoi! ’ 

“ Any District Judge may, whenever lie sees urgent noees- ' lud " 0, 
sity for so doing, suspend from offico any Subordinate Judge 
under his control. But, whenever tho District Judge suspends 
any such Subordinate Judge, ho shall forthwith report tho 
case for the orders of tho High Court. 

“Nothing in this section or in section 33 shall be hold to 1 i b^" vern ~ 
interfere with the right of Government to suspend, or remove 
from offico, any Subordinate Judge at their discretion. 

“ Soetiou 35. In the event of tho death of the District Tempomy 

_ vacancy of 

Judge or of his being prevented from performing lus duties office of 
by illness or other casualty, or of his absence from his district UlBtrict Juds ®- 
on leave, tho first in rank of tho Assistant Judges in the 
district, or in tho absence from tho district of an Assistant 
Judge the first in rank of the Subordinate Judges, shall 
assume charge of tho District Court without interruption to 
his ordinary jurisdiction, and while so in chargo shall perform 
the duties of a District Judge with respect to the filing of 
suits and appeals, receiving pleadings, execution of processes, 


1 Now called “ Booond Appeal.” 
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return of writs and tlie like, and sliall be designated Assistant 
Judge or Subordinate Judge, as tlie case may be, in charge of 
the district, and shall continue in such charge until the office 
of District Judge may be resumed or assumed by an officer 
duly appointed thereto. 

44 Section 86. Any District Judge leaving the sadr station 
and proceeding on duty to any place within his district may 
delegate to an Assistant Judge, or in the absence ol an Assist- 
ant Judge to a Subordinate Judge at the sadr station, the 
power of performing such of the duties enumerated in 
section 35 as may be emergent; and such officer sliall be 
designated Assistant or Subordinate Judge, as the case may 
be, in charge of the sadr station. 

44 Section 87. In the event of the death, suspension or 
temporary absence of any Subordinate Judge, the District 
Judge may empower the Judge of any subordinate Court of 
the same district to perform the duties of the Judge of the 
vacated subordinate Court, either at the place of such Co lift 
or of his own Court ; but in every such case tho registers and 
records of the two Courts shall be kept distinct.” 


Law to be Tho law to bo observed in tlie Bombay Civil Courts is, according to 

obsenoU. Bombay Regulation TV of 1827, see. 26, “ Acts of Parliament and 
Regulations of Government applicable to the case , 1 in the absence of such 
Acts and Regulations, tlie usage of the country in which the suit arose , a 
if none such appears, the law of tho defendant ; and in the absence 
of specific law and usage, justice, equity, and good conscience alone.” 
Pleaders As to the admission and punishment of pleaders in the Courts of tho 

Bombay Presidency, see Bombay AcL XVII of 1920. 


The Court of the Agent for the tried of Saits against IkkUian 

Sirdars. 

Persons ox- By Bombay Regulation XXIX of 1827, which refers to the 
juusdiction Bombay territories in the Dekkhan and Khandesh, consisting 
of Courts. 0 £ the zillahs of Puna and Ahmednagar, as described in 
Appendix A to that Regulation, suits against certain specified 
persons of rank are excluded from the jurisdiction of the 
Civil Courts. 4 

The list of such persons, prepared by Government, com- 
prises three classes of persons of rank. 5 

* To this would bo added tho enact. C. W. N.» 353 ; 20 Bom L. R., 528. 
moats of tho local Legislature. 8 Of. mbe, pp. 32, 33, 60, 01. 

a Soo Abdul Uussem Khan v. Sona 4 S. D. 
u. r>A<m (RiM\ fl917V.-45.-i. A.. IO: 22 5 .8.1 (2b 
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Ad Agent of Government is specially appointed Eor the irml 

purpose of receiving and tiying and deciding all compiauits of 
a Civil nature 1 which would, under the ordinary rules, be 
cognizable by either of the Judges of Puna and Almiednagar 
against any of such persons 2 3 * * 

Suits against the persons belonging to the first of the Suits against 
classes comprised in the Agent’s list, being individuals ot the poisons, 
very first distinction and inliuenco under the Peshwa’s Govern- 
ment on account of their birth, their political importance, or 
the religious estimation in which they were held, shall be 
conducted and decided by the Agent. 

No decree against any such defendant can be enforced Uv'outiou of 
until the suit and all proceedings thereon shall have been appeals 
refened to the Governor- Genera l in Council (to whom also 
the plaintiff may appeal), who, as a special superior Court for 
the adjustment of such suits, will pass such order thereon as 
he may deem just and equitable, an appeal to the King in 
Council being open to cither party ? 

Suits against the persons belonging to the second oE the s>ntH«i?ainst 
classes comprised in the Agent’s list, being individuals not persona* t% 
oqual in consideration to those above advorted to, but of high 
rank and importance under the Peslrwa’s Government, shall 
be conducted and tried by the Agent. 

An appeal against the Agent’s decrees to the superior 
Court oE tho Governor in Council is open to either party. 

Suits against persons belonging to tho third of tho olrtBweB 
in the Agent’s list, being individuals inferior in rank to those persona, 
of tho first and second classes, but still equitably entitled, on 
account of the privileges hitherto enjoyed by them, to a 
special degree of consideration, shall be conducted and tried 
by the Agent. 

An appeal to tho High Court is open to either party, and 
there is a further appeal to tho King in Council/ 1 

By Act XXX of 1835 tho Governor in Council of Bombay AbsikUhi 
may appoint the Assistant Judge of the District Court of Puna h 
to bo Assistant to the Agent for Sirdars in the Dekkhan. 6 

The Agent for Sirdars may refer to his Assistant original 


1 See post, chap, jurvii. (8Mth) (180S4), SO i. A*, 50; 17 Bom. 

*S.l 'I3J, 

3 8. 5. l^or a recent instance of an * S, 5. As to tho conduct of such 

appeal to tho King in Council, hoc suits, soo ibid, 

Sultan Sani (Shekh) v. Ajmudin 6 8. 1. 
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suits against Sirdars for amounts not exceeding five thousand 
rupees. 1 

An appeal lies to the Agent from every decree of the 
Assistant, and every decision of the Agent on such appeal is 
open to a special appeal to the Governor in Council, or to the 
High Court, according as the rank of the Sardar may subjoct 
him to the jurisdiction of either authority. 

Bombay Regulation VII of 1830 contains provisions for the 
Dharwar district in the Southern Mahratta country similar 
to those contained in Bombay Regulation XXIX of 1827. 
It addsi: “ Section 5. There shall be a Political Agent in 
the Southern Mahratta country, on the part of the Govern- 
ment, for the trial of suits against persons of rank ; and, in 
modification of the rules contained in section 3 and the 
following sections of Regulation XXIX of 1827, it is enacted 
that suits against such persons, of whom a list shall bo 
furnished by Government to the Agent, shall be tried by him 
in the same manner and under the same rules as aro enacted 
for the Agent of Sirdars’ claims for the Dekkhan.” 2 

By Bombay Regulation I of 1831, section 1, suits connected 
with land, its rent and produce, wherein persons of rank of 
the privileged classes established by Bombay Regulation XXIX 
of 1827 3 are concerned as defendants 4 * are cognizable only by 
the Agent of Government acting under the powers vested in 
him by section 4 of the last-named Regulation and under the 
same rules as are prescribed for his guidance in other cases. 

By section 1 of Bombay Regulation XVI of 1831 suits of 
the nature specified in clause first, section 1, Regulation I of 
1831, 6 are also cognizable before the Political Agent in the 
Southern Mahratta country as Agent of Government, and 
shall be tried by him in the same manner, and under the 
same rules, as are prescribed for his guidance in section 5 
of Regulation VII of 1830. 6 

The above Regulations were extended to the Satara District 
and to certain villages in the Sholapur and Southern Mahratta 
Country by Bombay Act III of 1863. 

In a case to which section 4 of ithoPcnsions Act, 1871 7 (pout, pp. Oil , 
312), applies a certificate is necessary. 8 

1 S. 1. * Above. 

2 Ante, pp 150, 161. 7 Act XXIXJ of 1871. 

3 Dnd. 8 Dap Nilkanth Nagarkar v, Gan* 

4 Bom. Beg. XVI oi 1831, s. % patrao Nilkanth Nagarkar (J 891), 17 

6 Ante, p.151. Bom., 224. 
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Jag rnlars, Samnjamulars , and Inamdars. 

By Bombay Regulation XIII of 1830, 1 the Governor of Pmvr(H of 
Bombay in Council may grant sanacls to jagirdars, saran- totiy smtb C ’ 
jamidars, and inamdars, 2 whose names and possessions are 
enumerated in a list lurnisbed by Government, conferring on 
them authority to try and determine all original suits of what- 
ever amount that may be either filed in their Courts or may 
be referred to them by the Agent 3 4 or Judge. 

Such sanads may be granted to Agents of foreign 
Sovereigns having lands and possessions in the British 
territory of the Bombay Presidency, 1 and to guardians and 
such oilier individuals as the Governor of Bombay in Council 
may consider it expedient to invest with such powers. In all 
cases the authority is revocable. 5 

Every jagirdar and other authority invested with these powers is, for 
the purposes of the Dekkhan Agriculturists’ belief Act, 1879 (XVII of 
1879), deomod to be a {Subordinate Judge of such class as the Local 
Government may Jrom time to time direct. 0 

All persons residing within the jurisdiction of a jagirdar Disputes to i>e 
must bring their civil disputes for adjudication bolore him, jagndar. bd ° rc 
unless where the parties mutually agree to the contrary ; or 
where one or the other is an European or American, or where, 
one being the relation or dependant of the jagirdar, the other 
objects on that ground. Suits thus excepted shall bo sent up 
to the Agent of Government 7 or Judge, who will dispose of 
thorn, either by trying them or by referring them for trial. 8 

Decisions passed by the jagirdars enumerated in the list Decision of 
furnished by Government are, in conformity with their right Wlldars iluaL 
and authority by tenure, final. 9 

The decisions of all other jagirdars are open to appeal Appeals, 
according to the vulos regarding appeal if in the first and 
second class of Sirdars of the list provided for by clause second, 
section 3, Regulation XXTX of 1827, 10 to the Agent for the 

1 Bom. lieg. X1LI of 1830, s. 1. Bom. U. 0., 96. 

This Begulation is m force throughout 6 Act XV of 1810. 

tho Presidency of Bombay, oxcopt as 0 Acl XVII oi 3879, s. 2 a, inserted 

regards tho Scheduled Districts ; Act by Act XXTJ of 1882, a. 4. 

XVII of 1871), a. 2 a, inserted by Act 7 In the Dekkhan and Khandosh, 

XXI L of 1882, s, 4. see Bom. Hog. XXIX of 3827, s. 4. 

* Grantoos of land, rovonuo, etc., « Bom. Bog. Xltl of 1830, s. 2. 

from Government. 9 Bom. Itog. XJH of 1830, s, 3 (l). 

3 Ante, pp. 101, 152. ™ Ante, p, 150. 

4 Hukaram v, kiudashm (1863), 1 
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adjustment of Sirdars’ claims, if of the third class of the list, 
to the Judge. 1 

Decisions by these authorities in these appeals are open to 
appeal to tho High Court, when, if the original judgment is 
confirmed, the amount adjudged or at issue is one thousand 
rupees ; if modified or reversed, the amount at issue is two 
hundred rupees. 2 * 

Decrees by a jagmkr can only be set aside for matters affecting the 
justice of the decision.' 1 

Jagirdars can execute their own decrees, and application 
for execution of decrees refused by the jagirdar may be 
received by the Agent or Judge 4 

A second appeal is open in all cases to the High Court. 5 


Courts oj Mamlatdar s. 

In the Piesidency of Bombay, including Sindh, there are 
certain Courts called Mamlatdars’ Courts, which determine 
questions as to right to the present possession to land. 

The law on the subject is to be found in the Mamlatdar’s 
Courts Act, 1000, 6 which extends to the whole of the Bombay 
Presidency except the City of Bombay and Aden. 7 

A Mamlatdar is the head Revenue and Police native 
officer in a district. 8 For the purpose of the Act tho expression 
includes any Revenue Officer exercising for the time being the 
powers of Mamlatdar of a Mukhtyarkar, or of a Mahalkari, 
and any other person who may lie specially authorised by the 
Governor of Bombay in Council to exercise the powers of 
Mamlatdar under the Act. 9 

The Act contains tho following provisions : — 

By Section 4, the Governor of Bombay in Council may, 
by notification in the Bombay Government Gazette, appoint 
in any taluka a Joint Mamlatdar under the Act, who shall 
be invested with the same powers and jurisdiction as the 
Mamlatdar, except that he can dispose of such suits only as 
may be transferred to him by the Mamlatdar. 


i Horn. Beg. XXII of 1880, s. 3 (2). Bom. L. R., 75. 

* HM, b. 3 (3). * Bom. Act XI of 1900. 

* Ibid. 8 3 (4). 5 Ibid* s. 3 (2). 

1 Ibid . s. 4. 8 Wilson’s Glossary, p. 347. 

8 Ibid s. 5. llamchandra A ncmdmo 9 Bom. Act IX of 1900, s. 3. 

v. l J andu (1913), 38 Bom. 340; 16 
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The Governor in Council may delegate his power to the 
Commissioner. 1 

The Mamlatdar may transfer to his own file any such 
suit oi* which the Joint Mamlatdar is, owing to death, sick- 
ness, or any other cause, unable to dispose. 2 3 

By Section 5, the Mamlatdar’ s Court has power, within Powers of j 
such territorial limits as may from time to time be fixed by f;oJ l n l \ latdjrb 
the Governor in Council, to give immediate possession oi any 
lands or premises used for aguculture or grazing, or trees, or 
crops, or lisheries, or to restore the use of water from any 
well, tank, canal, or water-course, whether natural or artificial, 
used for agricultural purposes to any person who has been 
dispossessed or deprived thereof otherwise than by due course 
of law, or who lias become entitled to the possession or restora- 
tion thereof by reason of the determination of any tenancy or 
other right of any other person, not being a person who has 
been a former owner or part-owner within a period of twelve 
years before the institution of the suit of the properly or use 
claimed, or who is the legal representative of such former 
owner or part-owner. 

Provided that, if m any case the Mamlatdar considers it 
inequitable or unduly harsh to give possession of any such 
property or to restore any such use to a person who lias become 
entitled thereto merely by reason of the determination of any 
such tenancy or other right, or if it appears to him that such 
case can bo more suitably dealt with by a Civil Court, ho may 
in his discretion refuse to exorcise his power, but shall record 
in writing his reasons for such refusal. 

The exorcise by a joint owner o£ any right which ho has over the 
joint property is not a dispossession or disturbance of possession wiihm 
the meaning of this provision. 1 

The Mamlatdar lias also power to issue an injunction to injunction, 
restrain a disturbance or obstruction of possession. 4 * 

“Section 6. The Collector may after due notice to the Traimict of 
parties, by order in writing, transfer any suit from any Mam- ’ 1 1 
latdar’s Court in his district to any other Mamlatdar’s Court 
in his district.” 

1 S. 4 (8), 4 icjj, an order directing an accused 

* 8.4(3), to koop oiion a right of way to a 

3 Jim Jijibhai liana v\ MtUkur privy : Jleg* v. Kmhmahct (1868;, 0 

JibJm JBaria ( LU2X), 46 Bom., 281) ; 28 Bom. 1 1 . 0. Or., 46. 

Bom. L. It., 101G. 
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“ Section 22. The party to whom the Mamlatdar gives 
possession, or restores a use, or in whose favour an injunction 
is granted, shall continue in possession or use until ousted by 
a decree or order of a competent Civil Court : 

“ Provided, firstly, that the party against whom the Mam- 
latclar's decision is passed may recover by a suit in a com- 
petent Civil Court mesne profits for the time he has been kept 
out of possession or enjoyment : 

“ Provided, secondly, that the Mamlaidar’s decision as to 
possession or enjoyment is not conclusive in another suit. 

“ Section 23. There is no appeal from the Mamlatdar’s 
decision, but the Collector 1 may call for and examine the 
record of any suit in the Mamlatdar’s Court, and if he con- 
siders that any proceeding, finding, or order in such suit is 
illegal or impi oper, 2 may, after duo notice to the parties, pass 
such order thereon, not inconsistent with the Act, as ho 
thinks fit.” 3 * 

A Collector cannot reverse the decision on the evidence or otherwise 
act as an Appellate Court. 1 

His action under this section is subject to revision by the High 
Court. 5 

“ Section 24. The Court of the Judicial Commissioner of 
Sindh may exercise over Mamlatdars’ Courts in the Province 
of Sindh the powors exercised by the Pligh Court of Bom- 
bay over Mamlatdars’ Courts in other parts of the Bombay 
Presidency.” 

" Section 26 No suit lies under the Mamlatdars Act — 

(a) against Government or against any officer of Govern- 
ment in respect of any act done or purporting to 
be done by any such officer in his official capacity, 
except when acting as a manager or guardian duly 
constituted under any law for the time being in 
force; or 


1 This docs not include a District 
Deputy Collector : Sonu Janardan v. 
Aijun (1935), 39 Bom., 552, differing 
from Keshaa v. Jairam (1911), 30 
Bom., 123 ; 13 Bom. h B., 1031, whero 
it was held that an Assistant Col- 

lector in charge of a district had 

powors of revision. 

* Le. irregular , Kashxram Mansing 

v. Bajamm (1911), 35 Bom., 487 , 13 


Bom. L, R., 879. 

3 Hasan v. Rasul (1913) 37 Bom., 
595, 15 Bom. L. R., 680. 

4 Pm shoitam Jana/rdun v. Makadn 
Panda (1912), 37 Bom., 114 ; 14 Bom. 
L. K., 947 , Kashimm Mans%wj v, 
liajaram (1911), 35 Bom., 487; 13 
Bom. Lu R., 879. 

5 Hasan v. Rasul (1913), 37 Bom., 
593 ; 15 Bom L. R., 080, 
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(h) in respect of any dispossession, recovery of possession 
or disturbance of possession, that has been the subject 
of previous proceedings, to which the plaintiff or his 
predecessor in interest was a party under that Act 
or in a Civil Court, or under Chapter XII of the 
Code of Criminal Procedure ” (Act V of 1898). 

Ak to the powers of a Mamlatdar or a Mahalkari under the Bombay 
Hereditary Offices Act (Bombay Act III of 1874) see Bombay Act II T of 
1915, Sch. I. 


Deklchan A<jrkt(ltn nsti s* 

In certain parts of the Deldchan special provisions for the 
relief of agriculturists are to be found m the Dehklian Agri- 
culturists’ .Relief Acts of 1879 to 1907. 1 

As to the definition of an “ agriculturist ” for the purpose of the Act, “ Ai»ricrl- 
soe Act XVII of 1879, s 2, and Act Yt of 1805, k. 5, and cases decided tunMt." 
under the Dekkhan Agriculturists’ Belief Acts 

A man who claims to have the benefit given to an “ agriculturist ” by 
the Act must prove that ho comes wathiu the definition. 2 

Although the Acts wore passed for the relief of agriculturists they 
apply to all classes under certain conditions." 

Section 11 of Act XVII of 187!) 4 extends to the wliolo Territorial 
of British ludia. With that exception, Iho following pro- 
visions apply to the districts of Poona, Satara, Sholapur, and 
Ahmodnagar, but may from time to time ho extended wholly 
or in part by the Local Government, with the previous 
sanction of the Govornor- General in Council, to any othor 
district or districts in tlio Presidency of Bombay, or to any 
part or parts of any other such district or districts/’ 

Act XVIT of 187!) : “ Boction 2\/ Every jagirdar and .lasirdars, <>n\, 
other authority invested with powers under Bombay llogula- aX*dh*^ 
tion XIII of 1830, 7 and Act XV of 18d0, fi shall for the purposes ,ruil « os - 
of this Act he doomed to be a Subordinate Judge of such class 
as the Local Government may from timo to time diroct.” 


* Acts XVII ot 1K7U; XXIII ot 
1881; XXXI o£ 1882; XXIII ot 1880; 
VI ot 1895; and Bom. Aot II ot 1007. 

2 Narayan Anancfo am v. (Jowbai 
(1912), 37 Bom., 43 5; Maruti Babayi v. 
Martmid Narayan (1922), 47 Bom., 44. 

3 Gancsh Krishnaji v. Krislmajt 
(1889), 14 Bom., 387 ; Tulsidas JJhimjce 


v# VMmsmpa (1880), 4 Bom., 024, at 

p. 028 . 

4 Post, pp 159, JCO. 

5 Act X VJ 1 of 1879, h, 1, aa amended 
by Act VI of 1805, s. L 

3 Inserted by Act XXII of 1882, a. 4. 
7 Ante, p. 153. 

3 Ibid* 





158 dfjKkitan agpjottlttttusts. [oitap. xrv 

Hoaurn* of The provisions for the hearing of certain suits by Subor 

certain suit.) J * 

bySuboidmatp clinate Judges apply to — 

,hld " es (a) suits for an account, whatever be tho amount or value 

of the subject-matter thereof 1 instituted by an 
agriculturist 2 in tho Court of a Subordinate Judge 
under the provisions of the Relief A.cfc, and 

(J») suits of the description next hereinafter mentioned — 

(1 ) When such suits are heard by Subordinate Judges 

of the first class and the subject-matter thereof 
does not exceed in amount or value five hun- 
dred rupees, or 

(2) When such suits are heard by Subordinate Judges 

of the second class and the subject-matter 
thereof does not exceed in amount or value 
one hundred rupees, or 

(8) When such suits are heard by Subordinate Judges 
of the second class and the subject-matter 
thereof exceeds one hundred rupees, but does 
not exceed live hundred rupees, in amount or 
value, and the parties to the suits agree that 
such provisions shall apply thereto. 

Tho description of suits referred to in clause (b) are tho 
following namely: — 

(tr) Suits for the recovery of money lent or advanced to, 
or paid for, the defendant, or as the prieo of goods 
sold, or on an account stated between the plaintiff 
and defendant, or on a written or unwritten engage- 
ment for the payment of money not hereinbefore 
provided for ; 3 

(x) Suits for the recovery of money due on contracts othor 
than the above and suits for rent or for movable 
property, or for the value of such property, or for 
damages; 4 and 

(//) Suits for foreclosure or for the possession of mortgaged 
proporty, or for sale of such property, or for fore- 
closure and sale 5 when the defendant or any one, of 
the defendants is an agriculturist; and 

1 Act XXII of 3 8852, ft. 5. Mranand Snralrum (181)0), 15 Horn., 

* Ante, p. 157. 30 (w) and (a;) apply ovmj wlu'ii 

8 Cfanesh Ktishnaji v. Knulmaji neither party in an ti&neuUm'iftfc : ante, 
(1880), 14Bom.,U87. P J57. 

1 Sli/ukt v. Gane&h Narayan (JB91), 5 Act XXI 11 of 1SH0, m h, 

3G Bom., 328; Kctshwmn Mulchand v 
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(:) Suits lor the redemption of mortgaged properly when 
the plaintiff or, where there are several plaintiffs, 
any one ot the plaintiffs is an agriculturist. 1 2 * 

This provision docs not up ply to a suit based on a dispossession of an 
existing possession * 4 01 lo a suit lor land i*o\ r imne.* ; 


Act XYII of 1879, “ Section 1. Where a Subordinate 
Judge of the first class and a Subordinate Judge of the second 
class have ordinary jurisdiction in the same local area, every 
suit referred to in section 3, clause ( h ), and instituted in such 
local area shall, if the amount or value of the subject-matter 
of such suit exceeds one hundred rupees and does not excoed 
five hundred rupees, be instituted in the Court of the Subor- 
dinate Judge of the first class.” 4 

In the abovo districts no Subordinate Judge can be in- 
vested with the jurisdiction of a Judge of Small Causes. 5 * 

The Local Government may from time Lo time, by notifi- 
cation in the local Gazette, direct that any class of suits which 
a Subordinate Judge would be procluded from hearing by 
section 16 of Act IX of 1887,° shall bo heard and determined 
by him and not otherwise, and may by a like notification 
cancel such notification. 7 

No appeal lies from any decree or order passed under the 
above provisions. 8 

Act XYII of 1879, “Section 11. Every suit of the de- 
scription mentioned in section 3, clause (/r), 9 may if the 
defendant, or, when there aro several defondants, one only of 
such defendants, is an agriculturist, bo instituted and tried in 
a Court within the local limits of whoso jurisdiction such 
defendant resides and not elsewhere. 


Oiinin Hull s 
to bp j net i Luted 
tn Courts of 
liisfc class 
& 11 bo i dunlin 
.finises. 


Subordinate 
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1 Act XVII of 1879, ft. 3, as 
amended by Act NX HI of J8S1, 
Amujz Wmjhnji v. JJaywchand Mhir 
? am ( 1883) 7 Bom,, 520. As to the power 
of tlio Court to deal with tho roni 
nature of tbo transaction, sec s, 10a 
added to Act XVII of 1879 by Bom. 
Act II of 1907, s. 2; IToUcppa Kal* 
Irnpa v. Irappa Givi Mallappa (1922), 
46 Bom,, 848. 

2 Krishnaji v, T[ari( 1904)28 Bom., 

685 ; G Bom. h. B,, 588 ; Zakhar am v, 

tihripati (1891), 16 Bom., 183. 

2 Qulrvm Jilcmee ( Sheikh ) v. Kashi* 

nath Bapuji (1900), 25 Bom,, 244. 


4 Act XVriof 1879, n. 4. It may 
bo transferred by bnn to a Subordi- 
nate *Fudgo of the second class who 
has boon deputed to assist him* 
Mamp v. Navai/anvao (1891), 19 
Born,, 46, 

« Act XV riot 1879, b, 5, 

2 Post, 272. 

7 Act XV IT of 1879, h. 0. 

H 3 hid* h. 10. tiitmam, Morappa v. 
Khaudoba {til m) (1914), 119 Bom., 165 ; 
16 Bom. L. it., 766. 

® Anl(\ p,158. See Tnlstdas Dhnnji 
v. Virbumq>a (1880), 4 Bom., 021, 
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“ Every such suit in which there are several defendants 
who are agriculturists may be instituted and tried in a Court 
within the local limits of whose jurisdiction any one of such 
defendants resides, and not elsewhere. 5 ’ 1 

As to the special procedure in the above suits, sec Act XVII of 1879, 
ss. 11-3 5c. 2 

As to suits for account brought by agriculturist debtors, sec Act XVII 
of 1879, ss. 15 d 2 -18. 

No agruculturist can bo arrested or imprisoned m execution of a 
decree for money.' 5 

Immovable property 4 of an agriculturist is exempted from attach- 
ment and sale unless specifically pledged, but the Court can direct the 
Collector to take possession thereof for any period not exceedmg seven 
years. 6 

As to setting aside a sale, see section 22a, inserted in the principal 
Act by Bombay Act II of 1907, s. 8. 

There are certain special provisions with regard to the 
jurisdiction and powers of a Subordinate Judge in the case 
of the insolvency of agriculturists in chapter iv of Act XVII 
of 1879. 

There is no appeal from an order passed in the insolvency 
provisions. 6 

Act XVII of 1879, “ Section 34. The Local Government 
may, from time to time, appoint any patel 7 of a village or 
any other person possessing local influence in a village to be 
a Village-Munsif for such village or for such village and for 
any other villages the sites of which are situate in tho same 
district not more than two miles from the site of such village, 
and may cancel any such appointment.” 

Every Village-Munsif shall take cognizance of suits of tho 
description mentioned in section 8, clause ( w ), 8 when the 


1 As to the effect of the extension 

of this section to the whole of British 

India (ante, p. 157), see Pw'shotam 
Lalbhai v. Bhavmji Partab (1880), 

4 Bom., 360. 

a Added by Act XXXI of 1882, a. 6. 
s Acts XVII of 1879, s. 21, and 
XXII of 1882. s. 8. As to oases to 
which Co-operative Credit Societies 
are parties, soe Bom. Act I of 1912, s. 1. 

4 This does not include standing 
crops . Act VT of 1895, s. 10. 

s Act XVII of 1879, s. 22, as 
amended by Act XXIII of 1886, s. 7. 

• Act XVII of 1879, s. 33. That 


section excepted tho case of punish- 
ment of a dishonost applicant under 
s. 359 of tho then Civil Procedure 
Codo (Act XIV of 1882). That section 
was ropealod by the Provincial In- 
solvency Act (III of 1907), s. 56, Sell., 
but tho latter Act does not affect 
Act XVII of 1879, chap, iv ; see s. 82 
of Act V of 1920. As s. 359 is not 
represented by any section in tho 
present Civil Procedure Codo, it is 
difficult to soe how there can now 
bo any order under that section. 

7 Headman of a village. 

a Ante , p. 158. 
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subject-matter thereof floes not exceed ten rupees in amount 
or value, and all the defendants at the time of the commence- 
ment of the suit actually and voluntarily reside or carry on 
business or personally work for gain within the local area for 
which such Village-Munsil is appointed. A suit cognizable 
by a Village-Munsif shall not be heard by any other Court, 
provided that the District Judge may, from time to time, 
transfer any suit instituted before a Village-Munsif to his own 
Court or any other Civil Court in the district for trial * 

Provided also that no Village-Munsif can try any suit to 
or in which he is a party or personally interested, or can 
adjudicate upon any proceeding connected with, or arising 
out of, such suit. 1 

The District Judge may set aside a decree or order of 
a Village-Munsif on the ground of corruption, gross partiality 
or misconduct of the Village-Munsif or on the ground that 
he has exercised a jurisdiction vested in him by law, and may 
pass such other decree or order as lie thinks fit. 2 

Except as provided by the Act, and in section 115 of the 
Code of Civil Procedure, 3 every docroo and order of a Village- 
Munsif is final. 4 

The same Act makes the following provisions for the con- 
ciliation of disputes to which an agriculturist is a party. 

The Local Government may, from time to time, appoint 
any person other than an officer of police, 5 to be a Conciliator, 
and may cancel any such appointment. 

The Conciliator shall be appointed for a term not exceeding 
three years but may bo reappointed. 5 

A Conciliator can exercise bis functions in respect of 
matters affecting agriculturists residing within such local area 
as the Local Government may, from time to time, prescribe. 7 

When any dispute arises as to, or there Is a prospect of 
litigation regarding, any matter within the cognizance of a 
Civil Court between two or more parties one of whom is an 
agriculturist residing within any local area for which a Con- 
ciliator has been appointed, any of tire parties may apply to 
the Conciliator to effect an amicable settlement between them. 8 


Tranufer. 


reisonally 

interested. 


Diatiict 
.fudge’s power 
ol levisiou. 


Appointment 
of Coueiliators. 


Matters which 
may be 

brought, before 
Conciliator. 


1 Act XVII of 1879, s. 35. 

2 Ibid. s. 36, as amonded by Act VI 
of 1895, s. 11. 

8 Act V of 1908. 

4 Aot XVU of 1879, s. 30. 

5 This does not include a policso 

r. o.j.l 


pa to! appointee! under Bom. Act Vfll 
of 1807 : Act XXm of 188 L, s. 7 , 

0 Act XVI f of 1879 , 8 . 38 . 

* Ibid. 

8 Act xvrx of 1879 , lb 39. 

1 X 
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Ar to the procedure before the Conciliator, nee Actn XVII of 3879, 
hr. 40-48 , XXIII of 1 880, h. 8. 


Agieomouf. to 
be sent to 
(Joint of 
Subordinate 
Ju<lt;o. 


When an agreement finally disposing of the matter 1 has 
been .arrived at and is reduced to writing, the Conciliator 
must forward it to the Court of the Subordinate Judge of 
lowest grade having jurisdiction in the place where the agri- 
culturist who is a party theroto resides. 2 


As to the further procedure, Ree Act XVII of 1879, bo, 45, 4G. 


If the conciliation fail the applicant is to bo given a 
certificate, 3 without which a suit cannot be entertained by 
a Civil Court. 4 

The District Judge shall inspect, supervise and control 
m, in, u «?c. p roeee( jj n g S 0 £ a p Subordinate Judges under the above 
provisions and the proceedings of all Villago-Munsifs and 
Conciliators. 5 

The District Judge may — 

(a) transfer any application pending before a Conciliator 
to the file of any other Conciliator ; 

(h) transfer from the Court of one Subordinate Judge to 
another any suit or any agreement pending before 
a Subordinate Judge under the Act; 6 or 7 transfer 
to his own file any suit or other matter pending 
before the Court of any Subordinate Judge under 
the above provisions, and may dispose of tho same 
as if he wore a Subordinate Judge ; or 
(r) stay the proceedings in any such suit or matter, and 
sit together with such Judge as a Bonch to dispose 
of such suit or matter in accordance with the pro- 
visions of the Act. 

If the members of any such Bench differ in opinion, the 
opinion of the District Judge prevails. 8 
Appointment « Soction 52. — (1) The Local Government may appoint an 

Subordinate Assistant or Subordinate Judge to inspect and supervise, subject 
riiatficfc 0 Judge, to the control of the District Judge, the proceedings of all Sub- 
ordinate Judges under the abovo provisions, and of ail ViUago- 


Trauflfoi of 


B^ncb. 


1 Vamdcv Pandit v. Haraycm 
Josh (1884), 9 Bom., 15. 

* Act XVII of! 879, R. 44. 

3 Ibid, h. 46. 

* Ibid. s. 47. Tho expression Oivil 

Oouri <loos not include a Mamlat&ar’s 

Court (ante, pp. 154 157) : Act XXIH 


of 1881, s. 9, 

5 Act XVII of 1879, a. 50. 

9 Ante, p, 358. 

7 Act vr of 1895, R 19. 

8 8. 51, as altorod by Act XXffT of 
1*881, a. 33, 
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Mrmsifs and Conciliators in any district or part of a district 
to which the Act applies : 

“Provided that, if the Local Government thinks lit, the 
same Assistant or Subordinate Judge may be appointed for 
two or more such districts or parts of districts or districts and 
parts of districts. 

“(2) The District Judge may, by order, confer upon any 
Assistant or Subordinate Judge so appointed, as regards any 
district or part of a district for which he is so appointed, 
all or any of tho powers specified in tire order which vest 
in the District Judge under the above power of transfer.” 1 

The District Judge may, for the purpose of satisfying Revmon. 
himself as to tho legality or propriety of any decroo or order 
passed by a Subordinate Judgo in any suit or other matter 
under tho above provisions, and as to tho regularity of the 
proceedings therein, call for and examine tho record of such 
suit or matter, and pass such decree or order thereon as ho 
thinks fit ; 

And any Assistant or Subordinate Judgo so appointed to 
aid the District Judgo may similarly, in any district for which 
he is appointed, call for and examine the record of any such 
suit or matter, and if he sees cause therefor, may refor tho 
same with his remarks thereon to tho District Judge, and the 
District Judge may pass such decree or order on the case 
as ho thinks fit : 

I’rovidod that no decree or order shall ho reversed or 
altered for any error or defect or otherwise, unless a failure 
of justice appears to have taken place. 2 * 

A Subordinate Judge cannot paRS an order hi revision.’ 

The Local Government 4 may appoint an officer, as Special Special Judge. 
Judgo, to discharge in the place of tho District Judge all the 
functions of tho District Judge under tho Act in respect of 
tho proceedings of all Subordinate Judges, Villago-Munsifs, 
and Conciliators, and may caucel any such appointment. 

Such Special Judgo shall not, without tho previous sanction 
of the Loeal Government, 4 discharge any public function 
oxcept those which he is empowered by the Act to discharge. 

1 Substituted for AetXVJI of 1879, a SUarcm Morappn v. Klttmdoba 

s. 52 by Act VI of 3895, ft. 14. (Him) (101 4), SO Bom., 165 ; 10 Bom. , 

* Act XVII of 1879, r. 53, on Tj. R., 750. 

amended by Act XX II oil 882, s. M. * Act XXX VIII of 1920, Boh. T. 
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No appeal. 


If any conflict of authority arises between the Special 
Judge and the District Judge, the High Court of Bombay 
shall pass such order thereon consistent with the Act as it 
thinks fit. 

No appeal lies from any decree or order passed by the 
District Judge in superintendence or revision, or by the 
Special Judge, or by an Assistant or Subordinate Judge 
appointed under the Act, or by a Bench, or in any suit or 
proceeding under the Act. 1 

But the District Judge or Special Judge, or an Assistant 
or Subordinate Judge or Bench, may under section 113 of the 
Code of Civil Procedure 2 state a case and refer it to the High 
Court of Bombay : Provided that no reference be so made by 
any Assistant or Subordinate or by any Bench of which the 
District Judge or Special Judge is not a member, without the 
previous sanction of the District Judge or Special Judgo, as 
the case may be. 3 


1 Act XVII of 1879, R. 54, as a Act V oi 1908. 

amended by Act XXXVIJ1 of 1920, 3 Act XXII of 1882, s. 15. 

Sch. I. 



CHAPTER XV. 

British Baluchistan. 

The Courts of Civil Justice in British Baluchistan were con- 
stituted by the British Baluchistan Civil Justice Regulation, 

18IH.), 1 which contains the following provisions : — 

“ Section 8. There are five grades of Civil Courts inOraaesoi 
Bntisli Baluchistan, namely : — Civ>1 C(,u,tf ” 

(1) the Court of the J udicial Commissioner ; 

As to an Additional Judicial Commissioner, sco pttht, pp. 169, 170. 

(2) the Court of the Deputy Commissioner ; 

(8) the Court of the Assistant Commissioner and extra 
Assistant Commissioner ; 

(4) tho Court of the Tahsildar and Munsif ; and 

(5) tho Court of the Naib-Tahsildar. 

“Section 4. — (1) The presiding officers of the Courts of Appointment 
the first and second grades and ot the iirst-moniioned class o!hcer,s! lUn ^ 
of the 2 * third grade shall be appointed and maybe removed 
by the Governor-General in Council. 

“ (2) The presiding officers of the Courts of the second 
mentioned class of the third grade and^ fourth and fifth 
grades shall be appointed and may be removed by the Chief 
Commissioner subject to the control of the Governor-General 
in Council. 

“ (8) Any appointment under this section may be made 
either by name or by virtue of office, 

“Section 5. — (l) The Chief Commissioner 4 may fix and fixing number 
vary the number of Courts of the second, third, fourth and ut CuuIt3 
fifth grades. 

“(2) Tho Chief Commissioner, 4 by notification in the LocaI r 1 V nit “ of 
Gazette of India, may fix and vary the local limits of tho JUnB<1 10n ’ 
jurisdiction of the Courts aforesaid. 

1 Rog. IX of 189G. 3 Ibid* b. 2 (2), 

2 Rog. II of 1020, s* 2 (1). * Rog. II of 1020, s. 3. 

166 
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Oii^mai “ Section 6. Except as otherwise provided by any oilier 

Comts. enactment for the time being in iorco— 

(a) the Oouitof the Naib-Tahsildar shall have jurisdiction 
to try suits of value not exceeding iifty rupees and 
o! tlie nature cognizable by a Court of Small Causes 
established under the Provincial Small Cause Courts 
Act, 1887 ; 1 

(h) the Courts of the Tahsildar and Munsif shall liavo 
jurisdiction to try original suits of such value, not 
exceeding one thousand rupees, as the Chiel Com- 
missioner may in the case of each Talisildar or 
Munsif direct, or if no such direction has been made 
then original suits of value not exceeding three 
hundred rupees ; 

(c) the Courts of the Assistant Commissioner and Extra 
Assistant Commissioner have jurisdiction to try 
original suits of value not exceeding ton thousand 
rupees; and 

(W) the Court of the Deputy Commissioner, and the Court 
of any Assistant Commissioner or Extra Assistant 
Commissioner whom tho Chief Commissioner may, 
by notification in the Gazette of India, specify in 
this behalf shall have jurisdiction to try original 
suits without limit as regards the value. 

“ 2 Provided that the Chief Commissioner may by notifica- 
tion in the Gazette of India direct — 

(1) that the Court of any specified Assistant Commissioner 

or Extra Assistant Commissioner shall under this 
section have jurisdiction limited to that exereisod by 
the Court of a Tahsildar or Munsif ; or 

(2) that the Court of any specified Tahsildar or Munsif 

shall have jurisdiction limited to that exercised by 
the Court of a Naib-Tahsildar. 

Effect of oider “Section 6 a . 3 Every Assistant Commissioner or Extra 

11x30,6?* above ♦ * 

proviso. Assistant Commissioner in respect of whose Court an ordor 
under the proviso to section 0 is in force shall, for all the 
purposes of this Regulation he deemed to be a Tahsildar; 
and every Tahsildar or Munsif in respect of whom such an 
order is in force shall for the like purposes be deemed to be 
a Naib-Tahsildar. 

1 Act XX o£ 1887, post, p. 272. » Inserted by Beg. II o£ 1920, s. 5. 

* Added by Beg. II of 1920, a. 4. 
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“ Section 7. — (1) Bub] eel to the provisions ol this auction ihisii cmut. 
and to any other enactment for the time being in force, the 
Court of the Judicial Commissioner shall for the purpose of all 
enactments relating to civil jurisdiction, be deemed to ho the 
High Court for British Baluchistan. 

“ (2) The Court of the JDoputy Commissioner shall, for the DibUict^omt. 
same purposes, be deemed to be the principal Civil Court of 
original jurisdiction and the District Court for the local areas 
within its jurisdiction. 

“(3) For the purposes of the Indian Divorce Act 1 the 
High Court of Judicature at Lahore 2 and the Deputy Com- 
missioner shall be deemed to bo the High Court and the 
District Judge respectively. 

“ Section 8. — (1) The general superintendence and control 
over all othor Civil Courts shall be vested in, and all such 
Courts shall be subordinate to, the Court of the Judicial 
Commissioner. 

“ (2) Subject to the general superintendence and control 
of the Court of the Judicial Commissioner, the Deputy Com- 
missioner shall control all other Civil Courts in the local area 
within liis jurisdiction.” 

“ Bection 07. — (1) A decree or order made in an original AppuaU. 
suit of value not exceeding fifty rupeos by a Tahsildar or 
Munsif, or in an original suit of value not exceeding one 
hundreed rupees by an Assistant Commissioner or Extra 
Assistant Commissioner, shall, subject to revision, lie final. 

“(2 ) From every other decree of a Tahsildar, Munsif, 

Assistant Commissioner or Extra Assistant Commissioner in 
an original suit, and from every decreo or order of a Nail)- 
Tahsildar in such a suit, an appeal shall lie to the Court of 
the Deputy Commissioner. 

“ Section <J8. — (1) A decree or order made in an original from 
suit of valuo not exceeding five hundrod rupees by a Deputy ivpuiy 
Commissioner shall, subject to the provisions of this Eegula- < ' omm “ !U0D,ir> 
tion with respect to revision, he final. 

“ (2) From every other decree or order of a Deputy 
Commissioner in an original suit an appeal shall He to the 
Court of the Judicial Commissioner. 

“ Section 61). — (1) Save as provided by this section and Appeals from 
subject to the provisions of this Regulation with respect 

order*. 

i Aoli TV of 1869, post, pp. 440-4 Bit. * ltog. 11 of 1919, s. 9. 
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to revision, an appellate decree or order of a Deputy 
Commissioner shall be final. 

“ (2) An appeal from an appellate decree or order of a 
Deputy Commissioner in a suit of value exceeding one 
thousand rupees shall lie to the Court of the Judicial 
Commissioner. 

“ Section 70. The Judicial Commissioner or, subject to 
any general or special directions of the Judicial Commissioner, 
the Deputy Commissioner may, of his own motion or other 
cause, call for the record of any case decided by a Court under 
his control in which an appeal does not lie, or in which, for 
cause shown to his satisfaction, an appeal has not been 
preferred within the time limited therefor, and may pass such 
order m the case as he thinks fit. 

“ Section 71. Notwithstanding anything contained in the 
Code of Civil Procedure, 1 or the Provincial Small Cause 
Courts Act, 1887, 2 a Deputy Commissioner may, by order, 
direct that any civil business cognizable by his Court and the 
Courts under his control shall be distributed among those 
Courts in such manner as he thinks fit. 

“ Provided that, except so far as it may affect the exclusive 
jurisdiction of a Court of Small Causes or Court invested with 
the jurisdiction of a Court of Small Causes, a direction given 
under this section shall not empower any Court to exercise 
any powers or deal with any business beyond the limits of its 
proper jurisdiction. 

“Section 72. The Judicial Commissioner or Deputy 
Commissioner may withdraw any suit or other proceeding 
pending in any Court under his control and try it himself or 
reler it for disposal to any other Court under his control and 
competent to try it.” 


Beview. As to power to review decisions, see section 73 of the Regulation. 


Conferment of “ Section 93. — (1) Subject to other provisions of this 
deputy 011 Regulation, the Chief Commissioner may, by order in writing, 
Commissioner, invest any Assistant Commissioner or Extra Assistant Commis- 
sioner with all or any of the powers of a Deputy Commissioner 
under this Regulation, and declare that the powers with which 
he is so invested are to bo exercised within any spocified local 
area aud with respect to any particular class or particular 
classes of cases or with respect to cases generally. 


1 Act V of 1,908. 


a Act IX of 1887. 
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“(2) The Court of an Assistant Commissioner or Extra 
Assistant Commissioner so invested shall, for all purposes 
connected with the exercise of the said powers, be deemed to 
be the Court of a Deputy Commissioner. 

“ (8) The Judicial Commissioner may, by order in writing, 
direct how business is to bo distributed between the Deputy 
Commissioner and any Assistant Commissioner or Extra 
Assistant Commissioner invested as aforesaid. 

“ Section 94. — (1) The Chief Commissioner may confer, Power to con- 
within such limits as he may prescribe in this behalf, upon any comt 
Tahsildar, Munsif, Assistant .Commissioner, or Extra Assistant JU,Isdlctl0n * 
Commissionei the jurisdiction of a Judge of a Court of Small 
Causes under the Provincial Small Cause Courts Act, 1887, 1 for 
the trial of suits cognizable by such Courts up to such value 
not exceeding one hundred rupees in the case of a Tahsildar 
or Munsif, or five hundred rupees in the case of an Assistant 
Commissioner or Extra Assistant Commissioner, as he thinks 
fit, and may withdraw any jurisdiction so conferred. 

“(2) The Judicial Commissioner may make rules for 
regulating the distribution of business between any Tahsildar 
or Munsif and any Assistant Commissioner or Extra Assistant 
Commissioner upon whom jurisdiction may be conferred 
within the same local limits under sub-section (1).” 

As to special rules of procedure, sec chapter ill and aoction 90 of the 
above Regulation. 

As to the law administered in British Baluchistan, wee British 
Baluchistan Laws Regulation, 1918. 2 


The British Baluchistan Courts Regulation, 1918, ^ con- 
tains the following : — 

“ Section 2, The Chief Commissioner with tho previous Appointment 
sanction of the Govenior-Groneral in Council may, by notifi- ju^ciaf l ° a&i 
cation in the Official Gazette, appoint such person as he Oomm,iwioner * 
thinks fit to be an Additional Judicial Commissioner, and 
to exercise jurisdiction, as such additional Judicial Commis- 
sioner, in the Court of the Judicial Commission of British 
Baluchistan. 

“ Section 8.— (1) Subject to the other provisions of this JaiwdieUoa of 
Regulation, an Additional Judicial Commissioner shall exercise judicmT* 
tho same jurisdiction as the Judicial Commissioner may ex erciso Oommi88iouer * 


1 Act IX of 1887. » Rug. 1 of 1918, 

* Reg. II of 1918, 
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under any enactment for the time being in force, but only in 
such cases as the Judicial Commissioner may direct. 

“( 2 ) The Judicial Commissioner may transfer any case, 
whether the hearing has or has not been commenced, from 
the file of an Additional Judicial Commissioner to his own 
file. 

“ Section 4. Subject to the other provisions of this Regulation, every 
enac tm ent for the time being applicable to the Judicial Commissioner 
s h all apply to an Additional Judicial Commissioner when exorcising miy 
jurisdiction under this Regulation as if ho were the Judicial Commis- 
sioner 

“ Section 5. Notwithstanding anything in any other 
enactment for the time being in force, where an appeal is 
preferred from a decree, judgment, or order passed by tho 
Judicial Commissioner or an Additional J udicial Commissioner 
in any other capacity or in a case in which such authority is 
a party or personally interested, the appeal shall be heard 
by an Additional Judicial Commissioner or the Judicial 
Commissioner, as the case may be.” 



CHAPTER XVf. 


ClVIJL. OoUJLTS IN BlTUMA. 

The Burma Civil Courts Act, 1922, 1 Las taken tho place of 
the Lower Burma Courts Act, 1900, 2 and of the Upper Burma 
Civil Courts regulation, 189(5/* 

Tins Act was passed in consequence of tin* establishment of tho High 
Court at Rangoon xn 1922 1 Tliat Court has superseded the Chief Court, 
which was constituted for Lower Burma by Iho Lower Burma (knots 
Act, 1 900, * and also tho Court of tin* Judicial ( lomuiissionei of Upper 
Burma, to winch the (Jpper Burma CivlI Courts Regulation, J890, 
applied , u 

The Burma Courts Act, 1022, contains tho following pro- 
visions : — 

“ Section 1. — (2) It extends to the whole of Burma, Imt n^u-ntof 
tho Local Govoiinnent may, by notification, exempt from its AcU 
operation any tract or district, and so long as any such 
notification is uncancelled, nothing herein contained shall 
bo deemed to apply to a tract or district specified in such 
notification. 

“ Section 8. — (l) hi addition to the High Court, the Courts Grades «r 
of Small Causes established under the Provincial Small CauBO <: ' vl1 CourU ‘ 
Courts Act, 1887, 7 and tho llangoon Small Cause Court Act, 

1920, 8 and the Courts established under any other enactment 
for tho time being in force, tbovo shall be three gradoB of 
Civil Courts iu Burma, namely : 

(a) the District Court ; 

(b) the Sub-divisional Court ; and 

(c) the Township Court. 

“ (2) Every Court mentioned iu tho list in sub-section (1) 


3 Bur. AU xr of 1022. 
2 Act VI of 1000. 

* Hog. X of 1890. 

4 Attic, chap. vh. 


* Act VI ot 1900. 

• Rog. 1 of l«m. 

7 Act LX of 1887, pout, chap, xxv. 
« Bur. Act VII of 1920. 
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shall be ol a lower grade than the Court mentioned imme- 
diately above it, and shall be subordinate to all Courts above 
it in the said list. 

“ Section 4. Subject to the general superintendence and 
control of the High Court, the District Court shall superintend 
and control all other Civil Courts m the local area within its 
jurisdiction. 

“Section 5. — (1) For the purposes of this Act the Local 
Government shall divide Burma outside the City of Rangoon 
into such civil districts and each civil district into such civil 
sub-divisions, and each civil sub-division into such civil town- 
ships, as it may think jit. 

“(2) The Local Government may alter the limits or the 
number of the said civil districts, and the limits or the 
number of the said civil sub-divisions and townships. 

“ Section 6. The Local Government shall establish — 

(a) a District Court for each civil district ; 

(b) a Sub-divisional Court for each civil sub-division ; and 

(r) a Township Court for each civil township. 

“ Section 7. Subject to tbe provisions of the Code of 
Civil Procedure, 1 the Provincial Small Cause Courts Act, 
1887, 2 and any other enactment for the time being in force — 

(a) the Township Court shall have jurisdiction to hear 

and determine any suit or original proceeding of a 
value not exceeding live hundred rupees; provided 
that the Local Government may by notification 
extend the jurisdiction of any Township Court to 
suits or original proceedings of a value not exceeding 
two thousand rupees ; 

( b ) the Sub-divisional Court shall have jurisdiction to hear 

and determine any suit or original proceeding of a 
value not exceeding five thousand rupees ; provided 
that the Local Government may by notification 
extend the jurisdiction of any Sub-divisional Court 
to suits or original proceedings without restriction 
as regards value ; 

(c) the District Court shall have jurisdiction to hear and 

determine any suit or original proceeding without 
restriction as regards the value, and shall be deemed 
to be the Court of a District Judge as defined by 


1 Act V ol 1908. 


a Act IX of 1887, 
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section 3 (clause (15)) of the Genera] Clauses Act, 
1897. 1 

tk Section 8. The Local Government may, by notification 
in the local official Gazette, invest any District, Sub-divisional, 
or Township Court with the jurisdiction ot a Court of Small 
Causes under the Provincial Small Cause Courts Act, 1887, 2 
up to such value not exceeding five hundred rupees as it may 
think fit, to be exercised in cases arising within the limits of 
the Court’s jurisdiction or in any specified area within such 
limits. 

Section 9. — (1) Subject to the provisions of the Code of 
Civil Procedure, 3 the Provincial Small Cause Courts Act, 
1887, 4 the "Rangoon Small Cause Courts Act, 1920, 5 and any 
other enactment for the time being in force, the Courts to 
which appeals are hereinafter declared to lie, shall respectively 
have authority to hear appeals from the decrees and ordors of 
the Courts subordinate to them passed in the exorcise of their 
original jurisdiction — 

(a) an appeal from a docreo or order of a Township Court 

shall lie to the District Court ; 

(b) an appeal from a decree or order of a Sub-divisional 

Court shall lie to the District Court ; provided that 
the Local Government may, by notification, direct 
that appeals from original docrees and ordors of any 
specified Sub-divisional Court shall lie to the High 
Court, in which case an appeal from any such decree 
or order of any Court so specified shall, so long as 
such notification continues in forco, lie to the High 
Court; provided also that an appeal from a decree 
or order in any suit or original proceeding of a value 
exceeding five thousand rupees shall lie to the High 
Court ; 

(c) an appeal from a decree or order of a District Court 

shall lie to the High Court. 0 

ci (2) Where an order specified in section 1 04, sub-section 
(1), clause (A), of the Code of Civil Procedure, 1908 (an order 
under any of the provisions of that Code imposing a fine or 
directing the arrest or detention in the civil prison of any 

x Act X of 1807. ^ Bur. Act VII o £ l<m w 

z Act XX of 1887. 8 Seo 1 jefciors-Pateiit, cl. 11, ante, 

# Act V of 1U08. p. 03 . 

* Act IX of 1887. 
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person except where such arrest or detention is in execution 
of a decree), is made by a District Court in exercise of the 
jurisdiction of a Court of Small Causes, an appeal therefrom 
shall lie to the High Court/’ 

Sfocmd appeals “Section 11— (1) In addition to the second appoals per- 
to Hi 3 h Court. m j BS p } | e an( j er goction 100 of the Code of Civil Procedure, 1 

a second appeal shall lie to the High Court from an appellate 
decree of a Court subordinate thereto, on any ground which 
would be a good ground of appeal if the decree had been 
passed in an original suit, whenever the decree of the Appellate 
Court varies or reverses otherwise than as to costs the decree 
of the Court below 

“Provided that no such second appeal shall lie — 

(a) in the caso of a small cause, unless tho value of the 
cause exeeods fivo hundred rupees ; or, 

( 1 > ) in tho case of an unclassed suit, 2 unless the value of 
the suit exceeds fivo hundred rupees or the suit is of 
the nature described in sub-section (1) of section 13 
of the Burma Laws Act, 1 898. 3 

Power of^ “ Section 12. — (1) In addition to the powers of withdrawal, 

to L hrai»flfer 0lU ^ trial, and transfer conferred by soction 21 of the Code of Civil 
cascB. Procedure, 1908, 4 a District Court may, by order in writing, 
direct that any ease or class of cases which may bo instituted 
in such Court, or in any Court subordinate thereto, shall be dis- 
posed of by an Additional Judge of such Court or by any other 
Court subordinate thereto, or by an Additional Judge ol any 
such subordinate Court, as tho case may be : provided that no 
direction undor this soction shall empowor any Court to oxerciso 
jurisdiction beyond the pecuniary limits of its jurisdiction. 

“(2) The Court trying auy suit withdrawn under this 
section from a Court of Bmall Causes shall, for tho purposes 
of tho suit, be deemed to bo a Court of Small Causes.” 

As to the foes payablo on such transfer, see s. 12 (3). 
relegation of “ Section 18. The District Court may, with the previous 
F>5Sfc 0 Conrt, sanction of the Local Government, delegate to any Sub- 
divisional Court in the civil district tho powers conferred on 
the District Court by section 12 of this Act and by section 21 4 

1 Post, pp 342, 3413. beritaneo, marriage or casto, or auy 

2 J.e a suit which is noither a land religious usage or institution in tho 
suit nor a small cause, Bur. Aot XT of caso of Hindus, Mahomodans, or Bud- 

» 1922, s. 2 (<j). dbisis. 

3 Act xni of 3898. This excludes 4 Act V oi 1908, post, pp. 320, 32 1. 
questions regarding succession, in- 
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of tho Code of Civil Procedure, 1908, 1 such powers may he 
exercised by the Bub-divisional Court in any specified portion 
of the district within the area of the jurisdiction of the 
District Court. 

“ Section 14. — (1) No Judge or Additional Judgo of a rvidonui 
Court under this Act shall hear or determine any suit, a]ipeal, J'J "* 
or other proceeding to which he is a party, or in which he 
is personally interested. 

“(2) When any such suit, appeal, or othor proceeding 
comes before any Judge of a subordinate Court, ho shall 
forthwith transmit the record of the ease to the Court 
empowered to transfer easos to which ho is subordinate, with 
a report of the circumstances attending the reference, and 
such superior Court shall thereupon hoar and determine tho 
caso or transfer it to some othor Court. 

“ (3) Wheu any suit, appeal, or proceeding comes before 
an Additional Judge of a subordinate Court, he shall forthwith 
transmit the record of tho case to tho Judge of the Court, who 
shall hear and determine the case. 

“Section 15. — (1) The Judges and Additional Judges, if Appointment 
any, of the District Coni ts shall ho appointed by the Local ,lf ’ ,l " 1 Vlt ' 
Government ; and tho Judges and Additional Judges, if any, 
of the Sub-divisional and Township Courts shall ho appointed 
by the High Court ; provided that the total number of Judges 
and Additional Judges of tho Sub-divisional and Township 
Courts to he appointed by tho High Court shall not exceed 
the number fixed from time to time by the Local Government. 

“(2) Any officer appointed an Additional Judge shall 
exorcise tho jurisdiction of the Court to which he is appointed 
and tho powers of tho Judge theroof, subject to any general 
or special orders of the Local Government as to the class or 
value of suits or appeals which ho or officers of his rank 
or grade may try, hear or determine, and subject also, in 
respect of tho distribution of the business of the Court, to tho 
control of the Judgo thoreof. 

“ (3; An officer may ho appointed an Additional Judge of 
one or more Courts, and an officer who is a Judge of one 
Court may ho appointed an Additional Judgo in another 
Court or in othor Courts.” 

“Section 17. Every Civil Court shall bo hold at such 
place or places as the Local Government may, by notification, HrttinK ‘ 

> Act V o£ 1908. 
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direct, or, in the absence of any such direction, at any place 
■within the local limits of the jurisdiction of the Court.” 

“ Section 22.— (1) Where any Court under the Act has 
from any cause ceased to have jurisdiction with respect to any 
case, any proceeding in relation to the case which, if that 
Court had not ceased to have jurisdiction, might have been 
had therein, may be had in the Court to which the business 
of the former Court has been transferred. 

“ (2) Nothing in sub-section (1) shall he construed to apply 
to cases for which provision is made by section 87 (Execution 
of decree) and by rule 2 of Order XLYII (Review) of the 
Code of Civil Procedure (Act Y of 1908), or by any other 
enactment for the time being in force. 

“ Seetiou 23. In every enactment now in force, and in 
every appointment, rule, byelaw, notification, or form mado 
or issued thereunder, all references to the Chief Court of 
Lower Bur ma or to the Judicial Commissioner, Upper Burma, 
or to the Court of the Judicial Commissioner, Tipper Burma, 
shall be construed, when necessary, as referring to tbo High 
Court.” 

As to the law to be administered in Burma, see Burma Laws Act, 
1898 (Act XIII of 1898), s. 13. 

Bar to Jurisdiction of Civil Cowls. 

The Lower Burma Town and Village Lands Act, 1898, 1 
runs as follows : — 

“ Section 15.— (1) Whenever a question arises in any 
proceeding before a Civil Court as to whether any person has 
acquired a landowner’s right in respect of any land, and it 
appears that a declaration of the fact of such acquisition has 
been made or recorded by the Revenue Officer not less than 
five years before the commencement oE such proceeding and 
is still uncancelled, the Court shall decide in accordance with 
such declaration. 

« (2) Whenever any such question arises in any such pro- 
ceeding and it appears that no such declaration has been so 
made, or that, if made, it was made less than five years before 
the commencement of such proceeding, or that it has been 
cancelled, and whenever any question arises as to whether a 

1 Bur. Act IV of 1898. 
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landholder’s right, having been so acquired, Las been subse- 
quently lost, the Court shall refer such question to the 
Revenue Officer, and shall give judgment in accordance with 
his decision thereon : 

“ Provided that, where an appeal trom the decision of the 
Revenue Officer on any question so referred lies to a Revenue 
Officer of a higher grade, the Court shall on such conditions 
as to the furnishing of security or otherwise as it th i nks fit, 
defer its judgment so as to allow time for preparing an appeal, 
and, in the event of a decision being given in appeal different 
from that given by the Revenue Officer to whom the question 
was originally referred, shall give judgment in accordance 
with the decision given in appeal.” 

Section 41 of the same Act purports to exclude from the jurisdiction Suits ag&mbfc 
of a Civil Court any claim to any right over land as against the Govern- Government 
ment, but it has been held that that exclusion has no legal effect.* f ° r ^ 

The Burma Fisheries Act, 1905, 2 contains the following — 

Section 31. (I ) If m any proceeding before a Civil Court Questions hr 
any question arises — to fiflhery ’ 

(a) as to whether any fishery is a leasable fishery or a 

reserved fishery; or 

(b) as to the boundaries of any leasablo fishery, or as to 

the boundaries of any such fishery as leased, or 
subject to any right disposed of, under section 9, 
sub-section (1), or sub-section (2) ; * or 

(c) whether a lessee or licensee of auy such leasable 

fishery or reserved fishery disposed of under section 9, 
sub-section (1) or sub-section (2) is working the 
fishery in accordance with the terms of his lease or 
licence; or 

(d) whether or to what extent any leasable fishery or any 

i ©served fishery is affected by the working of any 
such canal or channel as is mentioned in soction 12, 

the Court shall refer such question to the Deputy Commis- 
sioner who has chargo of such fishery. 

“ (2) On any question being so referred to him, the Deputy 
Commissioner shall, without delay, make such inquiry as he 


1 Secretary of State v. Moment 
(1912), 40 T. A., 48 ; 40 Calc., 391 ; 
17 0. W. N., 109 ; 15 Bom, D, B,, 27. 
T. 


3 Bur. Act 111 of 1905. 

8 Dinpoaal of rights in fisheries by 
Deputy Commissioner. 


12 
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may think necessary, and shall certify his decision to such 
Civil Court. 

“ (8) The decision of the Deputy Commissioner under sub- 
section (2) shall be conclusive as to the question so referred.” 

There is a provision for an appeal to a Itevenuo Ollieer of a higher 
grade similar to that given by section 15 of the Lower Burma Town and 
Village Lands Act, 1898A 

By section 58 of the Upper Burma Land and Revenue 
Regulation, 1889 (Reg. Ill of 1889), as amended by the 
Upper Burma Land and Revenue Regulation, 1901 (Reg. Y of 
1901, s. 10),— 

44 (1) Except as otherwise provided by this Regulation, a 
Civil Court shall not have jurisdiction* m any matter which 
the Local Government or a Revenue Officer is empowered by 
or under this Regulation to dispose of, or take cognizance of 
the manner in which the Local Government or any Revenue 
Officer exercises any powers vested in it or him by or under 
this Regulation; and in particular — 

44 (2) A Civil Court shall not exorcise jurisdiction over any 
of the following matters, which shall bo cognizable exclusively 
by Revenue Officers, namely — 

(i) any question as to the limits of any Btato land; 1 2 

(ii) any claim to the ownership or possession of any State 

land, 3 * * or to hold such land free of land revenue or 
at a favourable rate of land revenue or to establish 
any lien upon, or other interest in such land or the 
rents, profits or produce thereof ; 

(iii) any claim to compel ill© performance of any duties 

imposed by or under this Regulation or any other 
enactment for the time being in force on any 
Revenue Officer as such ; 

(v) the preparation of record of rights or periodical 

edition of such record ; 

(vi) the correction of any oniry in a record of rights or 

periodical edition of such a record or in a register of 
mutations ; 

1 Bur. Act I V of 1898, ank , pp. 176, of. Secretary of State v. Moment ( 193 2), 

177. 401. A., 48 ; 40 Calo., 391 ; 17 0. W. N , 

8 J’or a definition of “ Btato laud ** 1G9 ; 15 Bom. L. ii , 27. 

sea s, 23 of Bog. Ill oi 1889. Tina 8 Ibid. 

provision is apparently ultra wres: 
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(vii) ilie amount of land revenue 1 * to be paid in respect of 
any State or other land under this Regulation ; 

(viii) the amount of, or the liability of any person to pay, 
any other revenue recoverable under this Regulation ; 

(ix) any claim connected with, or arising out of, any right 

in an irrigation work, or any charge in respect of 
land irrigated from such a work, or any matter 
which the Collector is bound to ascertain and record 
under section 80 of this Regulation ; 

(x) any claim to a right to fish, or connected with, or 

arising out of, the demarcation or disposal of any 
fishery ; 

(\i) any claim to hold free of revenue any land, fishery, or 
natural products of land or water ; 

(xh) any claim connected with, or arising out of, the col- 
lection of revenue, or the enforcement of any pro- 
cess lor the recovery of an arrear of levouue or any 
sum recoverable as such an arrear; 

(xiii) any claim to sot aside, on any ground oilier than 
fraud, a sale for the rocovcryol an an ear of rovenue 
or any sum recoverable as such an arrear ; 

(xiv) the amount of, or the liability of any person to pay, 
any foes, costs, or other charges imposed under this 
regulation/ 9 

Special Coubts oj? Civil Justice in Buuau. 

Vdlaye Courts. 

The Burma Village Act, 11)07, 3 contains the following:— 

“ Section 5. — (1) 3 The Deputy Commissioner may declare lusteiiuiuation 
that any local area shall be a village- tract, and when necessary tract!^" 
may determine the limits of any village-tract. 

“(2) The Deputy Commissioner shall appoint a headman Appointment 
for every village- tract, and in making such appointment shall uladman! 
have regard, so far as circumstances admit, to any established 
custom which may exist regarding the rig] it of nomination or 
succession or otherwise, and to claims based thereon/’ 

“(4) Every local area constituting, immediately before the 
commencement of this Act, a village as defined in the Dower 

1 Bog. V of 3.003 , a. 10. s. 1 (2). It was declared in force in 

* Bur. Aofc VI of 1007. This Act the AriUcan Hills Hisfcrioi by Bog. I 

applies to tlio wboio of Burma : ibid, of 1916. 
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Burma Village Act, 1880, 1 or in the Upper Burma Villago 
Regulation, 1887, 2 shall he deemed to have been declared a 
village-tract for the purposes of this Act. 

“ Section 6.— (1) The Commissioner may, by notification, 
invest any headman with the powers of a Civil Court for the 
trial of suits between persons of whom both, or all, as the 
case may be, reside within the village-tract, and may by 
general or special notification, specify the classes, and the 
value not exceeding twenty rupees, of the suits which such 
headman may try. 

“(2) In any suit tried in exercise of such powers the 
decision of the headman shall, subject to revision by such 
authority as the Local Government may appoint in this 
behalf, be final. 

“ (3) Notwithstanding anything in the Code of Civil Pro- 
cedure, a person shall not be bound to institute a suit in the 
Court of a headman ” 

As to a claim to lie headman, see section 26 of the Act. 


simian Ihlh. 

The following provisions for the administration of Civil 
Justice in the Hill district of Arakan are to be found in the 
Arakan Hills Civil Justice Regulation, 1874, 3 as amended by 
the Arakan Hills Civil Justice Amendment Regulations, 1876 4 
and 1917. 3 

“ Section 2. The Civil Courts in the said district shall 
be of three grades, namely : — 

(1) the Courts of the Assistant Commissioners and Extra 

Assistant Commissioners ; 

(2) the Court of the Deputy Commissioner, and 

(3) the Court of the Commissioner. 

“ And the powers of such Courts, respectively, shall be as 
follows . — 

(a) An Assistant or Extra Assistant Commissioner may 
try original cases whatever be the value or the 
amount of the subject-matter thereof. 

The Deputy Commissioner may entertain and try all 
civil suits originally instituted in his own Court. 6 

1 Act m of 1889, s. 2 (1). 4 Beg. V o£ 1876. 

4 Bog. XTV o£ 1887, h. 2 (1) 6 Bog 1 of 1917. 

» Bog. VIII of 1874. 8 Bog. V of 1876, s. 2. 
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(b) The Deputy Commissioner may, except as hereinafter 

provided, 1 hear appeals from all decrees and orders 
of the Assistant Commissioner and Extra Assistant 
Commissioner : 

he may also remove into his own Court any original 
case pending in the Court of one of these officers, 
and dispose of it himself or transfer any such case 
from the Court of one of those officers to the Court 
of another : 

(c) The Commissioner shall be the highest Court of appeal 

in all civil matters; he may, except as hereinafter 
piovided, 2 hear appeals from the decrees and orders 
of the Deputy Commissioner whether passed in 
original cases or on appeal : 
he may also remove into his own Court any original 
case or appeal pending in any Hubordinuto Court, 
and dispose of the same, or transfer any original 
case from any one Subordinate Court to any other.’’ 

“ Section 20a. If on the day iixed for the defendant to Referent to 
appear and answer, all the parties interested agree that the arb,fcrntH)ru 
matters in difference botwcon them should be referred to 
arbitration, the Court may refer the case to ono or more paid 
Chiefs for disposal. 3 

“ Section 20jj. The paid Chiefs after disposal shall report IVmei to icfrr 
to the Court, which may refer the ca.se bade for further con- Jioiree Ueofa- 
sideration, or may embody the result of tlm arbitration in the in « louwmii. 
form of a decree ; such decree shall bo enforceable as if it 
wore a decree of the Court. 4 

“ Section 80. No appoal shall lie from a judgment passed No appeal 
parte against a defendant who has not appeared, or from meats' ptwd 
a judgmont against a plaintiff, l>y default for non-appearance.” a i" ute - 

As to sotting aside such judgment, see ibid. 

“ Section 5 1. 5 All suits involving any question regarding 
succession, inheritance, marriage or caste, or any religious 
usage or institution whore the parties are Buddhists, 
Mahomedans, or Hindus, shall be heard with tho aid of 


1 l.e when tho appeal Las boon 3 Inserted by Bog. 1 of 1917, a. 2. 

transferred. 4 Ibid. 

4 Le. when tbe case Las boon trans- s As amended by Bog. II of 1892, 

ferrod to tbo High Court at liangoon, s. 1. 

j post, p, 182. 
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assessors selected by the Court from the class to which the 
parties belong.” 

“ Section 76. 1 The High Court of Judicature at Bangoou 
may call up any appeal pending in tho Court of the Com- 
missioner, and proceed to try tire case as if it wore an appeal 
instituted in the High Court. 

u The High Court shall send to the Court of the Com- 
missioner a copy of its judgment in any case tried under this 
section, and the said Court shall dispose of the case in con- 
formity with such judgment.” 

The functions of the High Court in all civil and mis- 
cellaneous matters shall be discharged by the Commissioner. 2 


Scheduled Tho Arakan Hills are a Scheduled District 5 

District - .. 

As to the law to be administered, see tho Arakau Hills 
Civil Justice Regulation, 187 1, 4 s J ; the Arab an Hills District 
Laws Eegulations, 1901, 5 s 2, and 1919.° 


Co ran Inland and Pvvpann Inland 

Cocos rsiaud The law in forco in the Little Cocos Island and the Pve- 
NaiuL palJM paris Island is the same as that in the Ilanthawaddy District 
of tho Pegu Division of Lower Burma. 7 

The first-named island has ceased to be a Scheduled Districts 
Pogn and Tvvasnmm 

Validating Tho Tegu and Tonasserim Validation Act, 1895 (Act XT of 1895), s. 1, 

of validates proceedings and acts — 

poUanfonicerH. (a) by the Commissioner of Sessions Judge of the Pegu Division and 
by the Deputy Commissioner and other Magistrates or officers 
of the Hanthawaddy District within tho precincts of their 
Courts and offices in tho Rangoon Town District, and 
(/>) by tho Commissioner or Sessions Judge of the Tonasserin Division 
and by the Deputy Commissioner and other Magistrates or 
officers of the Amherst District within tho precincts of their 
respective Courts and officers in the Maulmain Town District 
and the Maulmam Town Sub-division of the Amherst District. 


A As amended by Bur. Act XI of 
1922, Sch. I; Acts XI TI of 1898, s. 7, 
and VI oC 1900, s 47. 
a Heg. T of J91G. 

* Act XiV of 1871, s. i, Sch. I, 
Ft. XI , Act XV ot 1874, s. 2, Sob, VI, 


Pt. XX 

* Hog. Till of 1874. 

5 Bog. II of 1901. 
o Rog. 1 of 1010. 

’ AetVin of 1 883, s, % 
8 IM. H. 4. 
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Chm J I ills . 

Regulation V of 189G, and the enactments specified in tbe Law 
Schedule to that Regulation, and no other enactment apply ‘ ,I>1,1,caLk ’ 
to Chins 1 in the Chm Hills 2 

The Local Government, subject to the control of the 
Governor- General in Council," may apply other enactments 4 
under the Burma Laws Act (XITI of 1898), s. 13. 

Sections 1, 2, 8 of the Regulation above apply to the whole 
of the Chin Hills 4 

The rest of the Regulation extends only to such tracts in 
the Chin Hills as the Local Government, subject to the control 
of the Governor-General m Council, may, by notification in 
the Burma Garotte, direct. 5 

So far as regards persons other than Chins the law in 
force in tlm Chin Hills is, subject to certain specified excep- 
tions, the law for the time being in force in Upper Burma 
exclusive of the town of Mandalay. 0 Bor this purpose the 
Superintendent is deemed to be the Deputy Commissioner 
or the District Magistrate and Collector, and an Assistant 
Superintendent, an Assistant Commissioner in charge of a 
sub-division or an Assistant Collector of the first class as the 
case may be. 7 The Local Government exercises the powors 
of a Commissioner. 8 

The Regulation contains the following: — 

“Section 5.— (1) Subjoct to any general or special orders Appointment 
of tbe Local Government the Superintendent may appoint and S2d5n?n. val ° f 
remove any headman, and may defino the local limits of his 
jurisdiction and declare what clan or village, or both, shall be 
subjoct to him. 

“(2) Where a headman is appointed for a group of villages 
or clans, the Superintendent may declare the extent to, and 
the manner in which the headman of the villages or clans 
composing such group shall be subordinate to the headman 
of the group. 

1 “Ohina” include (a) Inialiaia, 4 Bo," V of 18%, a 2 (S). 

(6) Kitlds, (V*) Bunuaiw domiciled hi * Keg, V of 1800, s. B (1), as 

the Cliin Uillti, mid ( d ) any pwaous ainoudofl by Hog, II of 1010. For 
who have adopted I»1 m* cnsfcomw and notifications on this subject, sue 
language of the Oil in Hand aroliabitn- Burma Garotte, 1897 and 1898, Ft. I, 
ally rusidont in tho Olim Hills. pp. 210 and 022. 

Ho*;. V oi 1890, h. 2 (8). « Hog, V of 1890, a. 4 (1). 

3 Hog. V of 1890, n. i) (I), (2). 7 Ibid. n. 4 (2). 

3 Hog. U of 1910, a, 5 . # Ibid. a. 4 ($). 
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“ Section 6. — (1) Every headman shall within the local 
limits of his jurisdiction have general control, according to 
local custom, over the clan, or village, or both declared subject 
to him.” 

“ Section 8. A headman may try and decide according to 
local custom any dispute of a civil nature 1 between persons 
subject to his general control, and may enforce his decision 
in accordance with such custom.” 

The Chin Hills constitutes a district for civil purposes, the 
Superintendent being the District Judge. 2 

“ Section 11. The Local Government may, by notification 
in the Burma Gazette, invest any Assistant Superintendent 
with all or any of the powers of a Superintendent, and define 
the local limits of his jurisdiction. 

“ Section 12. The Superintendent and every Assistant 
Superintendent exercising jurisdiction within the Chin Hills 
(1) may try any suit or other proceeding of a civil nature 3 
between parties, any one of whom is a Chin, according to 
such procedure as the Local Government may, by notifica- 
tion in the Burma Gazette, prescribo; and (2) in the trial of 
any such suit or proceeding may oxercise all or any of the 
powers which lie might exorcise in a suit or proceeding in 
which none of tho parties is a Chin; and (8) in deciding sueli 
suit or proceeding, shall have regard to local custom, and to 
justice, equity and good conscience. 

“Section 13, The Superintendent may withdraw any 
civil . . . case pending before a headman or an Assistant 
Superintendent, and may either try it himself or refer it for 
trial to an Assistant Superintendent.” 

“ Section 87. No appeal shall lie against an order passed 
by a headman or by any officer acting under this Regulation. 

“ Section 88. — (1) All headmen and all officers in the Chin 
Hills shall be subordinate to tho Superintendent, who may 
revise any order passed by any such headman or officer, 
including an Assistant Superintendent specially empowered 
under section 11. 

“ (2) The Local Government may revise any order passed 
under the Regulation, 

“ Section 40. Except as provided in the Regulation, a 


1 Qtpo$t t pp. 294-302. 

* Reg. V. of 1896, s. 9 (1). 


8 Of - post, p. 293. 
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decision passed, act done, or order made under the Regulation 
cannot he called in question by any Civil or Criminal 
Court/’ 


Kachin Thlh. 

The law applicable to the lull- tribes in the Kachin Hill- 
tracts of Upper Burma is to be found in the Kachin Hill-tribes 
Regulation, 1895. 1 

It extends to such hill-tracts and such hill-tribes as the 
Local Government, subject to the control of the Governor- 
General in Council, 2 may direct. 3 

Regulation I of 1895, and the enactments specified in the ^ hcal)lo 
schedules thereto, and enactments subsequently applied by the 1 * 
Local Government, subject to the control of the Governor- 
General in Council, 1 are the only enactments which apply to 
members of a hill-tribe in a hill-tract. n 

That Regulation contains the following provisions : — 

“ Section 4. — (1) Subject to any general or special orders Appointment 
of the Local Government the Deputy Commissioner may 
appoint and remove a headman 0 from any tribe, clan, village, 
or group of villages, and may define the local limits of his 
jurisdiction and declare what tribe, clan, village, or group of 
villagos, shall he suhjoet to him. 

“ (2) Whore a headman is appointed for a group of villages 
or clans, the Deputy Commissioner may declare the extent to 
and the manner in which the headman of the villagos or clans 
composing such group shall be subordinate to the headman 
of the group. 

“ (;)) In making a declaration under this soetlon the 
Deputy Commissioner shall he guided as far as practicable 
by local custom/’ 

“Section 7. A headman may try and decide according cmi juris- 
to local custom any disputo of a civil nature between porsons hoodman! 
subject to his jurisdiction, and he may enforce his decision 
in accordance with such custom/ 1 

“ Section 10. — (1) The Local Government may, by notifica- Powers 

conferred on 


1 Beg. I ol 1805. See Bur. Act, I 6 This moans the chief or head 

of 1898, s. 13. of any hill-tribe, or clan or village, 

* Bog. IT of 1910, s. 3, or group of clans or vxliagos, and 

a Beg. £ of 1895, s. 3 (3). includes a Duwa and an Ahyi : 

* Bog. 11 of 1910, s. 4. Bog, I of 1895, s. 2 (4). 

* Bog, X of 1895, s. 3 (2). 
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tion in the Burma Gazette, invest any Assistant Commissioner 
with all or any of the powers of a Deputy Commissioner 

“ (2) In any notification under this section the Local 
Government may define the local limits of the jurisdiction 
of any such Assistant Commissioner. 

“Section 11. — (1) The Deputy Commissioner and evory 
Assistant Commissioner, exercising jurisdiction within a hill- 
tract may try any suit or other proceeding of a civil nature 
between parties any one of whom is a member of a hill-tribe 
according to such procedme as the Local Government may, by 
notification in the Burma Gazette, from time to time prescribe ; 
and 

“ (2) in the trial of any such suit or proceeding may 
exorcise any of the powers which he might exercise in a suit 
or proceeding in which none of the parties belong to a hill- 
tribe; and 

“0>) in deciding any such suit or proceeding, shall have 
regard to local custom and to justice, equity, and good 
conscience. 1 

“Section 12. The Deputy Commissioner may withdraw 
any civil . . . case pending before a headman or an Assistant 
Commissioner, and may either try it himself or refer it for 
trial to an Assistant Commissioner.” 

Shan Stales. 

The Local Government of Burma, subject to the control 2 
of the Cover nor- General in Council, may, by notification in 
the Burma Gazette, extend, with such restrictions aud modi- 
fications as it thinks fit, to all or any of the Shan States, or to 
any specified local area in tho Shan States, any enactment 
which is in force in any part of Upper Burma at the date of 
the extension. 3 

Unless and until it is extended by the above provision, or 
unless it is expressed by special mention of tho Shan States 
to extend thereto, an enactment shall not be in force in the 
Shan States or any part thereof. 4 

Whoro no enactment is applicable, the law to be adminis- 
tered in a Shan State shall bo the customary law of the State 


1 Cl. mite, j>. 61. 4 Ibvl. s. iO (3) ; Bur, Act J of 

a Hog. IT of 1010, h. 2. 1898, s. 13. 

y Act Kill of 1898, 8. 10 (1). 
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in so far as that law is in accordance with justice, equity, and 
good conscience. 1 

As to the provision tor the administration of civil jnstieo 
m the Shan State of Along Alit and its dependency Along 
Lang, see the Along Mit Adminstrative Order, 190(i. 2 

The Local Government, subject to the control of the Deciamtiou n* 
Governor-Genoral in Council, may, by notification in the constiiiit^s 
Burma Gazette, declare what territories constitute the Shan Sbnn Stalus * 
States for the purposes of the Burma Laws Act, 1898.° 

Subject to any enactment for the time being in force in a AdimmHtinticm 
Shan State, and to such conditions as may have boon, or may bythyn m* u' ts 
l)e, prescribed by the Local Government, with the approval of 
the Governor-General in Council, in any instrument recognis- own 
ing a person as the chief of the State, the administration of 
civil . . . justice is vested in the person for the time being 
recognised by the Local Government as the Chief of the 
State. 1 

The Local Government may, by eider, — muu-ipatmu 

(a) appoint officers to undertake, or to take part in, the m tiwmhmm* 
adminisiration of civil . . . justice within the Shan nf SImn 
States ; 

(/;) with the previous sanction of the Governor-General in 
Council define the powers and regulate the pro- 
cedure of officers so appointed and their deputies 
and subordinates, and of the chiefs and tlieir 
subordinates ; 

(r) with the previous sanction of the Governor-General 
in Council direct by what authority any jurisdic- 
tion, power, or duty incident to the operation of 
any enactment for the time being in force in the 
Shan States is to bo exorcised or performed. 5 

1 Act XI T1 of 1K98, h. 11 (2J, As et seq, 

to the modification of the customary 3 * Hog. II of 1010, 2; Act XU I 

Jaw by the Local Government, sec of 1898. Boo Burma Code, Part V* 

ibid 12 (1) (c) 4 Act XIII ot 1898, h. 13 (1). 

* Burma Code, 1910, Party, pp. GGO 3 Ibid. u. Jtt. 
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The law as to the constitution and jurisdiction of the Courts 
of Civil Justice in the Central Provinces is to be found in the 
following sections of the Central Provinces Courts Act, 1917, 1 
which extends to the whole of the Central Provinces. 2 3 

“ Section 3. The Court of the Judicial Commissioner of 
the Central Provinces shall be the highest Civil Court of 
Appeal. . . . 

“Section 4. s — (1) The Court of the Judicial Commissioner 
shall consist of four or more Judges, who shall be appointed 
by the Local Government, and of whom one at least shall he 
an Advocate of the Court or a barrister or pleader of not less 
than ten years’ standing. 

« (2) The Local Government shall appoint one of such 
Judges to be the Judicial Commissioner, and the others shall 
he Additional Judicial Commissioners. 

“ (3) Every person appointed under this section shall hold 
his office during the pleasure of the Governor-General in 
Council. 

“Section 5. — (1) The Judicial Commissioner shall have 
rank and precedence before the other Judges of his Court. 

“(2) The Additional Judicial Commissioners shall have 
rank and precedence among themselves according to the 
seniority of their appointment as such Additional Judicial 
Commissioners : 

“Provided that an Additional Judicial Commissioner per- 
manently appointed shall be deemed to be senior to, and to 
have rank and precedence before, a Judge who is not per- 
manent. 


1 0. P. Act I of 1917. 1920, Sell. I. 

» Ibid. s. 1 (2). * As amended by Aot XXXVIII of 

3 As amended by Aot XXXVIII of 1920, Sob. I. 
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“ (3) In this Act the expression 4 the senior Judge 5 shall 
mean the Judge for the time being entitled to the first place 
in rank and precedence. 

“Section 6. — (1) Except as otherwise provided by this Exeicise of 
Act or by any other enactment for the time being in force, Jradjoi^f 011 h> 
and subject to any rules made under this Act, the jurisdiction judicial* 
of the Court of the Judicial Commissioner may be exercised Commissioner, 
by a single Judge of the Court. 

“(2) The Court of the Judicial Commissioner may, with 
the sanction of the Local Government, make rules to provide, 
in such manner as it thinks fit, for the exercise of any of its 
powers by a Bench of two or more Judges of the Court. 

u Section 7. — (1) The Court of the Judicial Commissioner constitution 
may mako rules declaring what number of Judges, not being ^^J^ ench 
less than three, shall constitute a Full Bench of the Court, Benches, 
and may by such rules prescribe the mode of determining 
which Judges shall sit as a Full Bench when such sitting 
becomes necessary. 

“ (2) Subject to the provisions of sub-section (1), the 
Judicial Commissioner may determine which Judge in each 
case or class of cases shall sit alone and which Judges shall 
constitute any Bench. 

“Section 8. The Judicial Commissioner may transfer power of 
any case, whether the hearing has or has not commenced, 
from the file of any Judge sitting alone to the file of any other transJ!<iI ca8eR - 
Judge of the Court. 

“ Section 9. Any single Judge of the Court of the Judicial Bower to refer 
Commissioner, and any Bench of Judges thereof not being a Ch°or ° 
Full Bench, may refer for the decision of a Bench of t\vo * uUBo “ dli 
Judges or of a Full Bench any question of law or custom 
having the force of law, or of the construction of any docu- 
ment, or of the admissibility of any evidence, arising in any 
case before the Judge or Bench, and shall dispose of the case 
in accordance with the decision of the Bench to which the 
question has been referred. 


“ Section 10. Except as otherwise provided by any enact- of 


menfc for the time being in force,- 


decision where 
Judges differ. 


(a) whore fcliore is a difference of opinion among the 
Judges composing any Bench of the Court of the 


Judicial Commissioner, the decision shall be in ac- 


cordance with the opinion of the majority of those 
Judges ; 
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(/;) if there is no such majority, then, — 

(i) if the Bench is a Pull Bench, the decision shall 

be in accordance with the opinion of the senior 
Judge of the Bench ; 

(ii) in other cases, the Boneh before which the 

difference has arisen shall refer it to another 
Judge of the Court and shall dispose of the 
case in accordance with the decision of such 
Judge.” 

“ Section 14. Besides the Court of the Judicial Com- 
missioner, the Courts of Small Causes established under the 
Provincial Small Cause Courts Act, 1887, and the Courts 
established under any other enactment for the time being in 
force, there shall be the following classes of Civil Courts in 
the territories to which this Act extends, namely : 

(ti) the District Court ; 

(b) the Court of the Subordinate Judge ; and 

O') the Court of the Munsif. 

“Section 15. For the purposes of this Act, the Local 
Government shall divide the Province into such civil districts 
as it may think fit, and may alter the limits or the number of 
the said civil districts. 

“ Section 16. The Local Government shall establish — 

(a) a District Court for each civil district, and 

(b) so many Courts of Subordinate Judges and Munsifs 

respectively for each civil district as it may think 
fit. 

“ Section 17. — (1) Subject to the provisions of the Code of 
Civil Procedure, 1608, 1 the Provincial Small Cause Courts Act, 
1887, 3 and any oilier enactment for the time boing in forco, — 

(a) the Court of the Munsif shall have jurisdiction to hoar 
and determine any suit or original proceeding of a 
value not exceeding one thousand 3’upees : 

Provided that the Local Government may, on the 
recommendation of the Judicial Commissioner, direct, 
by notification, with respect to any Munsif named 
therein that his jurisdiction may extend to suits and 
original proceedings of such value not exceeding 
two thousand rupees as may be specified in the 
notification ; 


» Act, IX of 1887. 


* Aot V of 1908. 
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(Ij) the Court of l lie Subordinate Judge shall havo juris- 
diction to hear and determine any suit or original 
proceeding of a value not exceeding ten thousand 
rupees ; 

G) the District Court shall have jurisdiction to hear and 
determine any suit or original proceeding without 
restriction as regards the value, and shall be deemed 
to be the principal Civil Court of original jurisdiction 
in the civil district, and shall also have jurisdiction 
to hear and determine any original proceeding under 
the Indian Divorce Act, 1869, 1 * 3 and shall be deemed 
the District Court under that Act for the civil 
district. 

<£ (2) The local limits ol the jurisdiction of the Courts 
specified in sub-section (1), clauses (a) and (b\ shall be such as 
the Local Government may, by notification, define. 

“ Soction 18. The Local Government may, by notification, l”owei to 
invest any District Court or any Court of a Subordinate Judge court' waT* 
or of a Munsif with the powers of a Court of Small Causes 
under the Provincial Small Causo Courts Act, 1887, a up to jmibiiiniion. 
such value not exceeding five hundred rupees in the caso of a 
District Court or of the Court of a Subordinate Judge or two 
hundred rupees in the case of the Court of a Munsif as it 
thinks lit, to be exorcised in cases arising within the limits 
of the Court’s jurisdiction or in any specified area within such 
limits. 

“ Koction 1!). — (1 ) The Judicial Commissioner may, by Exercise by 
general or special order, authorise any Subordinate Judgo to j^of jut- 
take cognizance of, or ilio Judge of a District Court to transfer 
to a Subordinate Judge under his control, any of the proceed- rartam 
ings 'hereinafter mentioned or any class of those proceedings 1 ' r " cccth ° Kb ‘ 
specified in such order. 

“ CJ) Tho proceedings referred to in sub-section (1) arc the 
following, namely : — 

("-) Proceedings under tho Indian Succession Act, 18(515, a 
aud the Probate and Administration Act, 1881, 4 
which cannot bo disposed of by District Delegates. 

(f>) Proceedings under tho Guardians and Wards Act, 

18110.° 


1 Act, IV of 1860. 

3 Act IX of 1887. 

3 Act X of 1865. 


* Act V of 1881. 

* Act VIII of 1800. 
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“(8) The Judge of the District Court may withdraw any 
such proceedings taken cognizance of by, or transferred to, a 
Subordinate Judge, and may either himself dispose of them or 
transfer them to a Court under his control competent to dis- 
pose of them. 

“(4) Proceedings taken cognizance of by, or transferred to, 
a Subordinate Judge under this section shall be disposed of by 
him, subject to the law and rules applicable to like proceedings 
when disposed of by the Judge of the District Court. 

“ Section 20. Subject to the provisions of the Code of Civil 
Procedure, 1908, 1 the Provincial Small Cause Courts Act, 
1887, 2 and any other enactment for the time being in force, 
the Courts to which appeals are hereinafter declared to lie 
shall respectively have authority to hear appeals from the 
decrees and orders of the Courts subordinate to them, passed 
in the exercise of their original jurisdiction — 

(a) an appeal from the decree or order of the Court of a 

Munsif shall lie to the District Court ; 

(b) a n appeal from the decree or order of the Court of a 

Subordinate Judge shall lie — 

(i) where the value of the suit or original proceeding 

in such Court does not exceed live thousand 
rupees, to the District Court ; and 

(ii) where the value of such suit or original proceeding 

exceeds five thousand rupees, to the Court of the 
Judicial Commissioner; 

(c) an appeal from the decree or order of a District Court 

shall lie to the Court of the Judicial Commissioner. 

“ Section 21. — (1) The general superintendence and con- 
trol over all other Civil Courts shall be vested in, and all such 
Courts shall be subordinate to, the Court of the Judicial 
Commissioner. 

“ (2) The Judicial Commissioner or an Additional Judicial 
Commissioner appointed by him shall from time to time visit, 
and inspect the proceedings of, the Civil Courts subordinate to 
the Court of the Judicial Commissioner, and shall give such 
directions on matters not provided for by law as may be 
necessary to secure the due administration of justice. 


* Act V of 1008, 


2 Act IX of 1887. 
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“ ( 3 ) Subject to the general superintendence and control of 
the Court of the Judicial Commissioner, the District Court 
shall superintend and control all other Civil Courts in the 
local area within its jurisdiction. 

“ Section 22. Notwithstanding anything contained in the* Power to 
Code of Civil Procedure, 1908, 1 and in the Provincial Small business. 
Cause Courts Act, 1887, 2 the District Court may, by order in 
writing, direct that any civil business cognizable by it and the 
Courts under its control shall be distributed among those 
Courts in such manner as it thinks fit : 

“Provided that, except in so far as it may affect the 
exclusive jurisdiction of a Court of Small Causes, or a Court 
invested with the jurisdiction of a Court of Small Causes, a 
direction given under this section shall not empower any 
Court to exercise any powers or deal with any business 
beyond the limits of its proper jurisdiction. 

“ Section 23. — (1) No Judge or Additional Judgo of a Court JudsoB not to 
under this Act shall hear or determine any suit, appeal, or wtuchthe™ are 
other proceeding to which ho is a party or in which be is ilXebtea. 
personally interested. 

“ (2) If any such suit, appeal, or other proceeding comes 
before any Judge or Additional Judge of a subordinate Court, 
he shall forthwith transmit the record of the case to the Court 
empowered to transfer cases to which he is subordinate, with 
a report of the circumstances attending the reference, and 
such superior Court shall thereupon hear and determine the 
case or transfer it to some other Court. 

“ Section 24. The Judges of District Courts and Subordi- Appointment 
nate Judges shall be appointed by the Local Government. subordinate* 1 

“ Section 25. — (1) The Local Government may fix the Judg08 ‘ 
number of Munsifs to be appointed and, when there is any rf P KS. nt 
vacaucy in that number, the Judicial Commissioner may, 
subject to the rules, if any, made under sub-section (2), 
appoint such person to the same as he thinks fit. 

“ (2) The Court of the Judicial Commissioner may, with 
the previous sanction of the Local Government, make rules as 
to the qualifications of persons to be appointed Munsifs. 

“ Section 20. — (1) The Local Government may, whenever Additional 
it thinks it necessary or expedient so to do, appoint an Judse11 ' 
Additional Judge or J udges to any District Court, or to the 


1 Act V of 1908. 

X. C.l.I. 


* Act IX of 1887. 


13 
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Court of a Subordinate Judge or of a Munsif, and any sucli 
Additional Judge shall exercise the jurisdiction of the Court 
to which he is appointed and the powers of a Judge thereof, 
subject to any general or special orders of the Local Govern- 
ment as to the class or value of suits and appeals which he 
may try, hear and determine, and subject also, in respect of 
the distribution of the business of the Court, to the control of 
the Judge thereof. 

“ (2) An officer may be appointed an Additional Judge of 
one or more Courts, and an officer who is a Judge of one Court 
may be appointed an Additional Judge of another Court or of 
other Courts.” 

“ Section 28. Every Civil Court shall be held at such 
place or places as the Local Government may, by notification, 
direct, or, in the absence of any such direction, at any placo 
within the local limits of the jurisdiction of the Court.” 

As to the law to be administered in tlie Central Provinces, see the 
Central Provinces Laws Act, 3875 (XX of 1875), as amended by Acts YT 
1878; II of 1879 ; IV of 1882 ; X of 1882 , Kill of 1889, Ylil of 1890 ; 
XII of 1891. 

Certain zammdaries and jagirdaris m the Central Provinces, specified 
m Acts XIY of 1874, Schedule I, Part YI, and XY of 1874, Schedule VI, 
Part Yl, are Scheduled Districts. 

Central Provinces Village Panchayat Act , 1920. 1 

Section 5 of this Act gives power to the Deputy Com- 
missioner to establish a Panchayat 2 for a circle comprising 
a village or group of adjacent villages as he thinks lit. 

No circle so formed shall include villages forming part of 
different tahsils , or subject to the authority of more than one 
Local Board. 

“ Section G. A Panchayat shall consist of such number 
of Panchas, 3 not being less than nine or more than fifteen, 
as the Deputy Commissioner may in each case think suitable. 

“ Section 7. No person shall be eligible as a PaJich if 
such person— 

(a) is not a British subject, or a subject of any State in 
India ; 

(i) is in the service of tho Government or any local 
authority ; 


* 0. P. Act V of 1920, 
8 Courts of arbitration. 


3 Members of the Panchayat ; g, 2 

eh). 
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(r) has been adjudged by a competent Court to be of 
unsound mind ; 

(cl) is under twenty-one years oi‘ age ; 

(e) has been dismissed from the service of the Government 
or any local authority for misconduct, and has been 
declared to be disqualified for employment in the 
public service ; 

(/) has been sentenced by a criminal Court, whether 
within or without British India, to imprisonment 
for an offence punishable with rigorous imprison- 
ment for a term exceeding six months, or to trans- 
portation, or has been ordered to find security for 
good behaviour under section 108, 109, or 110 of the 
Code of Criminal Procedure, 1 such sentence or order 
not having been reversed or remitted, or the offender 
not having been pardoned ; 

(cf) lias been debarred from practising as a legal practi- 
tioner by order of any competent authority ; 

(//) lias under any law for the time being in force become 
ineligible to be a member of any local authority ; 

(j) holds any salaried office or place of profit in the gift 
or disposal of the Panehayat, while holding such 
office or place ; 

(/t) has diroctly or indirectly any share or interest in any 
contract with, by or on behalf of, the Panehayat, 
while owning such share or interest : 

“ Provided that in cases (e), (/), (cj), (k), ( j ), and (k) the 
disqualification may bo removed by an 03’der of the Local 
Government in this behalf.” 

“ Explanation* — A person shall not, by reason of being a 
shareholder in, or a raomber of, any incorporated or registered 
company, bo held to bo interested in any contract entered 
into between the Company and the Panehayat.” 

“ Section 8. — (1) Subject to the provisions of sections 7 Ex-officio 
and 11, every resident vwkaddam 2 of a villago in the circle Pallclias * 
shall be ex-officio a Paneh. 

“ (2) The remaining Panchas shall be elected from among Election of 
the male owners of bouses and proprietors or tenants of land other Panchas. 

1 Act V of 3 BUS. Act (0. J\ XX of 1017), and includes 

s “Mukaddain ” moans the head- also “xnu&addam gumashta,” and in 
man of a village appointed under Iko ryotwari villages , u patoi ” ; 0. P. Aot 
Central Provinces Land Itovenuo V of 1920, s. 2 (ill). 
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permanently resident within the cirele, in accordance with 
rules made under section 68, and shall hold office for such 
period as may be proscribed in those rules.” 

As to the election of a Sarpanch (President), see section 9. 
As to the resignation of a Sarpanch or Panch, see section 10. 
As to a Sarpanch or Panch ceasing to hold office and his 
removal, see section 11. 

ViUago'courts' “ ® ee ^ on 81. Wherever a Panchayat has been estab- 
’ lished, the Deputy Commissioner may, subject to rules under 
section 68, appoint all or any of the Panchas to be a Village 
Court for the exercise of the powers conferred on the Village 
Court under this Act, and shall appoint one of such Panchas 
to be chairman. 

mzaMoby “Section 32 — (1) Subject to such pecuniary or othor 

Village Court, limitations as the Deputy Commissioner may prescribe in 
accordance with rules made under section 08, the following 
suits shall be cognizable by a Village Court : — 

(i) suits for ascertained sums not exceeding Rs.50 ; 

(ii) suits for damage not exceeding Rs.50 for breach of 

contract not affecting immovable property ; 

(iii) suits for specific movable property or for the value 

thereof not exceeding Rs.50 ; and 

(iv) suits for compensation for wrongly taking or injuring 

movable property not exceeding Rs.50 in value. 

“ Provided that no Village Court shall take cognizance of 
any suit — 

(i) on a balance of partnership account; 

(ii) for a share or part of a share under an intestacy, or 

for a legacy or part of a legacy under a will ; 

(iii) by or against Government or public officers in their 

official capacity or by or against any Panch being a 

member of the Village Court ; 

(iv) by or against minors or persons of unsound mind ; 

(v) in respect of any dispute or matter in which a suit or 

application may be brought or made before a Revenue 

Officer or in a Civil Court presided over by such 

officer. 

“(2) The Local Government may direct by notification 
that any Village Court may try any suit of the nature 
described in sub-section (1) up to such value, not exceeding 
Rs.100, as may be specified in the notification. 

“ (3) With the written consent of both parties recorded in 
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the presence of the Village Court, suits of the nature described 
in sub-section (1), but the value of which does not exceod 
Rs.100, shall be triable by such Village Court.” 

As to the relinquishment of a portion of the claim, see section 33. 

“ Section 34. Every suit under this Act shall be insti- Place of 
tuted in the Village Court of the circle in which the defendant mstltutlon 
resides or all the defendants reside at the time of the com- 
mencement of the suit. 

“ Section 35. No Civil Court shall take cognizance of any Exclusive 
suit which is cognizable under this Act by a Village Court su™. aict '° n 10 
unless or until the Deputy Commissioner has passed an order 
in writing under section G2.” 

“ Section 40. — (1) Any Civil Court may, in any case Execution of 
ponding before it, require a Village Court to submit a report ^’vniage 119 
On — Court 

(a) the assessment of profits or compensation for damage 

to property situated in tho circle ; 

(b) the delimitation of boundaries between fields situated 

in the circle ; 

(e) the amount of maintenance which, having regard to 
the circumstances of the parties residing within the 
circle, should bo payable.” 

lt Section 61. With the previous sanction of the Com- Discstabiisii- 
missioner, the Deputy Commissioner may, at any time, for vSuge Court, 
reasons to bo recorded in writing, disestablish any Village 
Court ... for misconduct, incapacity, persistent neglect of 
duty, or other just and sufficient cause. 

“ Section 62. — (1) The Deputy Commissioner, whether on Deputy Com- 
a reference under section 48 (Report of intricate and important “^i“° u r r “ ay 
cases for Deputy Commissioner’s orders) or of his own motion, ^° n 01 
may, at any time, for just and sufficient cause, by an order in proceedings, 
writing, — 

(a) cancel tho jurisdiction of any Village Court . . , with 

respect to any . . . case ; or 

(b) quash any proceedings of a Village Court ... in any 

civil case at any stage thereof ; or 

(c) cancel the decree or order passed by any Village Court 

... in any civil case and direct the return or refund 
of any property, money ... or compensation re- 
covered realised or paid under such decree or order 
or in the course of tho eonnectod proceedings : 
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“ Provided that except on the ground of fraud, no decree 
or order shall be cancelled by the Deputy Commissioner after 
the expiry of six months from the date of such decree or order. 

“Section <53. — (1) The effect of an order passed under 
section 61 or 62 shall be to restore the civil . . . aud criminal 
jurisdiction of such Court as would exercise jurisdiction if this 
Act did not apply. 

• t 4 « • 

“ (3) When the jurisdiction of Civil . . . Courts is restored 
under this Act, decrees or orders passed by the Village Courts 
. . . and not cancelled under this Act may be executed by the 
Deputy Commissioner, who shall, as far as may be, follow the 
procedure laid down in sections 28, 29, and 38. 

“ Section 64 — (1) The Local Government may, at any 
time, by an order in writing, disestablish any Panchayat for 
misconduct, incapacity, persistent neglect of duty or other 
just and sufficient cause. 

“ (2) From the date of any such order — 

(a) the Panchas shall vacate their office ; 

(d) the provisions of section 03 shall be deemed to apply 
to all Civil . . . proceedings pending in the Village Court. . . 

As to tko power to make rules, see section 68. 


Itulcs, 
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The administration of civil justice in Coorg is dealt with by 
the Coorg Courts Regulation, 1901, 1 which contains the 
following provisions : — 

“ Section 2. Besides the Courts established under any Grade- of 
other enactment for the time being m force, there shall be 0ourts ' 
five grados of Civil Courts in the Province of Coorg, namely : — 

(1) the Court of the Munsif ; 

(2) the Court of the Assistant Commissioner ; 

(3) the Court of the Subordinate Judge; 

(4) the Court of the Commissioner ; 

(5) the Court of the Judicial Commissioner. 

“ Section 3. The Governor-General in Council may ^ p f > “j n r ^ ient 
appoint the Judicial Commissioner, and the Chief Com- e 
missioner may appoint 2 the Commissioner, the Subordinate 
Judge and the Assistant Commissioner. 


“Section 4. — (1) The Chief Commissioner may appoint 
Munsifs. 0 “ nsi s ‘ 

“ (2) Every person appointed by tho Chief Commissioner 
to bo a Munsif shall, in the taluk or other local area to which 
ho may be posted, have tho powers of a Court of a Munsif. 

“Section 5. Tho Chiof Commissioner may, with the ( “ r l(1 
previous sanction of the Governor-General in Council, fix, Aasbtani Com- 
an d with the like sanction vary, the number of Courts of Cuurt»? erh 
Munsifs and Assistant Commissioners. 


“ Section (5. 


The Chief Commissioner may, with the rower to fix 

* aud vary local 


previous sanction of the Governor-General in Council, by limits of 
notification in the local official Gazette, fix, and with the like wconl”* 
sanction, by like notification, vary, the local limits of the 
origiual jurisdiction of cacli of the Courts of Munsifs and 
Assistant Commissioners. 


i Eog. I o£ 1001. 


2 Aot XXXV1I1 of 1920, Soli. i. 
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High Court, 
District Court 
and control of 
Civil Courts. 


Original 
jurisdiction of 
various grades 
of Courts. 


Appeals. 


“ Section 7. — (1) The Court of the Judicial Commissioner 
shall, for the purposes of all enactments relating to the civil 
jurisdiction for the time being in force, be deemed to be the 
High Court for the Province of Coorg.” 

For tire purposes of the Indian Press Act, 1910, 1 the High Court at 
Madras is the “ High Court ” for Coorg. 

“(2) The Court of the Commissioner shall for the said 
Province be deemed to be the principal Civil Court of original 
jurisdiction and the District Court, within the meaning of 
the Code of Civil Procedure. 2 

“(8) The control over all the Civil Courts in the said 
Province is vested in the Commissioner, subject to the general 
control of the Judicial Commissioner. 

“Section 8. Subject to the provisions of section 15 of 
the Code of Civil Procedure, 3 — 

(a) the jurisdiction of the Commissioner and the Sub- 

ordinate Judge extends to all original suits ; 

(b) the jurisdiction of an Assistant Commissioner extends 

to all original suits in which the amount or value 
of the subject-matter in dispute does not exceed 
three thousand rupees ; 

(<;) the jurisdiction of a Munsif extends to all original suits 
in which the amount or value of the subject-matter 
in dispute does not exceed five hundred rupees : 

“ Provided that the Chief Commissioner may, by notification 
in the official Gazette, extend the jurisdiction of any Munsif 
to all original suits in which the amount or value of the 
subject-matter in dispute does not exceed one thousand 
rupees. 

“Section 9. Subject to any law for the time being in 
force, appeals shall lie as follows : — 

(a) from the decrees and orders of Munsifs in original 
suits and proceedings, to the Commissioner : 

Provided that the Commissioner may, subject to the 
orders of the J udicial Commissioner, refer any appeals 
so preferred to the Subordinate Judge ; 

(&) from all decrees and orders of Assistant Commissioners 
in original suits 'and proceedings, and from decrees 
and orders of the Subordinate Judge in original suits 

1 Act I of 1910, s. 9 (c). 8 Corresponding with s. 15 of Act 

8 Act V oi 1908. V of 1908, post, p. 315 
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and proceedings of which the amount or value of 
the subject-matter does not exceed three thousand 
rupees, to the Commissioner ; 

(<-') from the decrees and orders of the Subordinate Judge 
in original suits and proceedings of which the 
amount or value of the subject-matter exceeds three 
thousand rupees, and from all the decrees and orders 
of the Commissioner in original suits and pro- 
ceedings, to the Judicial Commissioner.” 

“ Section 11. Notwithstanding anything contained in Second 
section 101 of the Code of Civil Procedure, 1 in any case ap,,eal3 ‘ 
in which the decision of tho Court of the Commissioner or 
Subordinate Judge passed in appeal reverses or modifies the 
decree or order of the Court of original jurisdiction and is 
not declared by any law for the time being in force to be 
final, the Court of the Judicial Commissioner may admit a 
second appeal, if, on a perusal of the grounds of appeal and 
of copies of the judgments of the Lower Courts, it is of 
opinion that a further consideration of the case is requisite 
for the ends of justice.' 

“ Section 12. Notwithstanding anything contained in 
section 102 of the same Code, a second appeal shall lie in 
any suit of the nature cognizable in Courts of Small Causes 
when the amount or value of the subject-matter of the 
original suit exceeds three hundred rupees : 

“ Provided that the Court of the Judicial Commissioner 
may admit a second appeal in such suits when the amount or 
value exceeds one hundred rupees, if, on a perusal of the 
grounds of appeal and of copies of the judgments of the 
Lower Courts, it is of opinion that a further consideration of 
the case is requisite for the ends of justice. 

“ Soction 18 . The Commissioner may direct the business Distribution of 
in the Courts subordinate to him to be distributed among amon^sub- 
such Courts in such way as he thinks fit : g®"* 9 

“ Provided that no Court shall try any suit in which the 
amount or value of the subject-matter exceeds the jurisdiction 
conferred on it under this Regulation. 

“ Section 14. Except with the consent of the parties, no presiding 
presiding officer of any Court having jurisdiction under this °®°® t^ui? 
Regulation shall try any suit, appeal, or proceeding to or in whi ? !l , h e » 


* Aot V of 1908, post, p. 345. 
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which he is a party or personally interested or any appeal 
against a decree or order passed by himself, or shall adjudicate 
upon any matter connected with or arising out of such suit, 
appeal or proceeding. 


when Judge is “Section 15. — (1) When any such suit, appeal, or pro- 
interested, etc. ceeding comes before the presiding officer of any Court sub- 
ordinate to the Judicial Commissioner, he shall forthwith, 


unless all the parties request him to proceed with the case 
himself, transmit the record to the Court to which he is 


immediately subordinate, with an explanation of his reasons 
for so doing. Such Court shall thereupon try the case itself, 
or transfer it for trial to a subordinate Court of competent 
jurisdiction. 


“ ( 2) 1 When an appeal or an application for revision is 
preferred to the Judicial Commissioner in respect of any 
decree or order which was passed by him in another capacity, 
or iu which he is personally interested, he shall, unless all 
the parties request him to dispose of the case himself, transfer 
it for disposal to the High Court at Madras, or to such officer 


Power to 
invest Munsifs 
with Small 
Cause Court 
jurisdiction. 


Judicial 
Commissioner 
empowered to 
hold Court 
within or 
without limits 
of Coorg, 


as the Governor-General in Council may appoint to be an 
Additional Judicial Commissioner for the disposal thereof. 

“ (8) 3 When an Additional Judicial Commissioner is ap- 
pointed under sub-section (2), he shall, in disposing of any 
case transferred to him thereunder, have all the powers of the 
Judicial Commissioner under this Regulation.” 

“ Section 18. 3 The Chief Commissioner may, by notifica- 
tion in the local official Gazette, invest, within such limits as 
ho may appoint, any Munsif with the jurisdiction of a Judge 
of a Court of Small Causes for tho trial of suits up to any 
amount not exceeding one hundred rupees. 

“ Section 19. Tho Judicial Commissioner may, for tho 
purpose of the exorcise of any jurisdiction conferred on him 
under this Regulation, hold his Court at such place, either 
within or without the limits of the province of Coorg, as ho 
from time to time thinks fit.” 


Laws 

administered. 


Coorg is a Scheduled district . 1 


1 As amendod by Reg. IV. of 3905. 
• Ibid . 

3 As amondod by Act XXXVIII of 
1920, Sch. I. 


4 Acts XIV of 1874, s. 1, Sch. I, 
Vi. VII ; XV of 1874, a. 9, Sch. VI, 
Pfc. VII. 
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In addition to the Madras High. Court 1 there are the following 
Courts of Civil jurisdiction in the Presidency of Madras, viz. : 

(1) The Madras City Civil Court ; 2 

(2) District Civil Courts ; 3 

(3) Village Courts ; 1 

(4) Panchayats ; 5 

(5) Courts in certain specified tracts of country in the 

districts of Gan jam and Vizagapatam ; 0 

((>) Courts in certain parts of the Godavari district ; 7 

(7) Court for Laccadive Islands and Minuicoy ; 8 

(8) Small Cause Courts. 9 

Madras City Chnl Court. 

A Civil Court was established in the town of Madras by 
the Local Government under powers given to it by the Madras 
City Civil Court Act, 1892 (Vll of 1892). 

That Act contains the following provisions 

That Court has jurisdiction to rocoivc, try, and dispose of '^yCo!,™ oI 
all suits and other proceedings of a civil nature not exceeding 
two thousand five hundrod rupees in value and arising within 
the City of Madras, except suits or proceedings which are 
cognizable — 

(a) by the High Court as a Court of Admiralty, 10 or as 
a Colonial Court of Admiralty, or as a Court having 
testamentary, intestate, or matrimonial jurisdic- 
tion, or 

1 Ante, oka]), lii. 9 Act XXIV of 1830, post, pp. 215- 

» Act VI l of 1893 kotow, and %Wt, SIS. 
pp. 204, 205. 1 Cost, Pl>. 218-221. 

a Act III of 1873, post, p. 205. 8 Post, pp. 221, 222. 

* Mad. Aot 1 of 1SH9, as amended 9 Post, oknps. xxiv, xsv. 

by Mad. Aot il of 1920. l “ Sec 53, 54, Viot, c. 27, s. 2 (3). 

» Mad. Itog. XII of 1810, post, p.2U. 
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(b) by the Court for the relief of insolvent debtors, or 
(o) by the Small Cause Court ; 1 
except that all suits, cognizable by the Court of Small Causes of 
Madras whereof the amount or value of the subject-matter 
exceeds one thousand rupees may by the election of the 
plaintiff be instituted in the Madras City Court. Thereupon 
the provisions of the Act apply to such suits. 2 

As to the transfer of a ease from the Madias Small Cause Court to 
the City Civil Court, see^josf, p. 265. 

As to the method of valuation of land, a house, or a garden, see 
section 9 of the Act. 


Appointment, “ Section 4. The Local Government may, by notification 
removn'of aild official Gazette, appoint so many persons as it may 

judges. think fit to be Judges of the City Court; and may, for any 
misconduct, by a like notification, suspend or remove any 
Judge so appointed. 

judge of City “ Section 5. — (1) Every person appointed a Judge of the 
judge ot small City Court shall be, by virtue of his office, a Judge of the 
Cause Court. g ma ]j c auae Court with respect to cases cognizable by that 
Court. 3 


Powers of 
•fudges when 
City Court 
consists of 
more than one 
Judge. 


“(2) Every such Judge shall be liable to perform any 
duties of a Judge of the Small Cause Court which the Chief 
Justice of the High Court may require him to perform. 

“ Section 6. When the City Court consists of more than 
one Judge — 

(a) each of the Judges may exercise all or any of the 

powers conferred on the Court by this Act or any 
other law for the time being in force ; 

(b) the Local Government may appoint any one of the 

Judges to be the principal Judge ; and 
(<•) the principal Judge may, from time to time, make such 
arrangements as he may think fit for the distribution 
of the business of the Court among the various 
Judges thereof.” 


Law “ Section 8. All questions which arise in suits or other proceethngs 

administered, undor this Act in tho City Court shall be dealt with and determined 
according to the law for the time boing administered by tho High Court 
in the exercise of its ordinary original civil jurisdiction.” 


* Act VIX of 1892, s. 3. 

a Mad. Act V of 1916, s. 2. 

* As to what suits are cognizable 


by the Small Cause Court, soo post, 

pp. 268-261. 
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“ Section 15. The Court authorised to hear appeals from Appeals, 
the City Court shall be the High Court. 

“ Section 16. Nothing in this Act contained shall affect 
the original civil jurisdiction of the High Court : iii U i?cSurt ° f 

“ Provided that — g 

(1) if any suit or other proceeding is instituted in the 

High Court which, in the opinion of the Judge who 
tries the same (whose opinion shall be final), ought 
to have been instituted in the City Court, no costs 
shall be allowed to a successful plaintiff, and a 
successful defendant shall be allowed his costs as 
between attorney and client ; 

(2) in any suit or other proceeding pending at any time in 

the High Court, any Judge of such Court may at any 
stage thereof make an order transferring the same 
to the City Court if in his opinion such suit or 
proceeding is within the jurisdiction of that Court 
and should be tried therein,” 


Civil Courts outside the Town oj Madras. 

Civil Courts in the Presidency of Madras outside the limits Maaras^mi 
of the town of Madras and not including the tracts respectively is7:I * 
under the jurisdiction of the Agent for G-anjam and Vizaga- 
patam 1 were constituted by the Madras Civil Courts Act, 

1873, 2 which, as amended by the Madras Act, 1885, 3 and the 
Decentralisation Act, 191 4 , 4 contains the following (amongst 
other) provisions : — 

“ Section 3. 3 The number of District . . . Courts to 
established or continued under this Act, shall be fixed, and Courts, 
may from time to time bo altered, by the Local Government. 

“Section 4/> The number of Subordinate Judges and Number ot . 

. i . . buboramatu 

District Munsii’s to be appointed under tins Act for each .Judges and 
district, shall bo fixed, and may from time to time be altered MunbiL 
by the Local Government. 

“ Section i>.° The place at whieh any Court under this Couhm 
A ct shall be held may be fixed, and may from time to timo be oca 1 J ' 
altored, in tbo case ol a District Court or a Subordinate 


1 Act III of 1873, Si. 1. Soo post, 

pp. 215-218. 

» Act III of 1873. 

» Act XXI of 1885. 


* Act IV of 1,014. 

0 Atf amended by Act IV of 19JL4. 

0 Ah amended by Act XXI of 1885, 

K.a. 
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Judge’s Court, by the Local Government ; in the case of a 
District Munsifs Court by the High Court. 

“ The places fixed for any Court under this section shall be 
deemed to be -within the local jurisdiction of that Court. 

“ Section 0. J Whenever the office of the Judge of a District 
Court (hereinafter called a ‘ District Judge ’) or of a Sub- 
ordinate Judge under this Act is vacant, the Local Government 
shall appoint to the office such duly qualified person as it 
thinks proper. 

“ Section 7. 1 Whenever the office of a District Munsif 
under this Act is vacant, the High Court shall appoint to tho 
offiee such person as it thinks fit ; provided that he possesses 
the qualifications for tho time being required by the rules in 
this behalf which the High Court, with tho previous sanction 
of the Local Government, are hereby empowered to make 
and alter. 

“Every appointment made under this section shall be 
published in the same manner as appointments made by the 
Local Government. 

“The Local Government may, Jor good and sufficient 
roason, annul any appointment made under this seetion.” 

“ Section 10. The Local Government shall fix, and may 
from time to time vary, the local limits of the jurisdiction of 
any District Judge or Subordinate Judge under this Act : 

“Provided that, where more than one Subordinate Judge 
is appointed to any district, the District Judge may assign to 
each such Subordinate Judgo tho local limits of his particular 
jurisdiction within such district. 

“ The present local limits of tho jurisdiction of every 
Civil Court (other than the High Court) shall be deemed to 
havo been fixed under this Act. 

“ Soction 11.® The High Court shall fix, and may from 
time to time modify, tho local jurisdiction of District Munsifs. 

“ If the High Court assigns the same local jurisdiction to 
two or more Munsifs, it shall declare which of them shall be 
deemed the Principal District Munsif, and the other or othors 
shall bo called Additional District Munsifs, and shall take 
cognizance only of such suits and applications as may, by 
special or general order in this behalf, be directed by tho 
District Judgo. 


1 Ah anon clod by Act IV of 1914. 
a Ab amendod by Act XXI of 1885, s, 3. 
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“ Section 12. The jurisdiction of a District Judge or a Juusaiction ot 
Subordinate Judge extends, subject to the rules contained in ^rfubordmato 
tho Code of Civil Procedure, 1 * to all original suits and pro- ormuarsuits. 
ceedings of a civil nature. 

“The jurisdiction of a District Munsif extends to all like JuubdLction of 
suits and proceedings, not otherwise exempted from his cogni- Munsin 
zance, of which the amount or value of the subject-matter 
does not exceed three thousand rupees.” 3 

This applies also to execution proceedings/’ 


“ Section 18. 4 Regular or special appeals 5 shall, when 
such appeals are allowed by hw, lie from the decrees and 
orders of a District Court to the High Court 

“Appeals from the decrees and orders of Subordinate 
Judges and District Munsifs shall, when such appeals are 
allowed by law, lie to the District Court, except when the 
amount or value of the subject-matter of the suit exceeds 
rupees five thousand, in which case the appeal shall lie to the 
High Court : 

“Provided that, whenever a Subordinate Judge's Courtis 
established in any District at a place remote from the station 
of the District Court, the High Court may, with the previous 
sanction of the Local Government, direct that appeals from 
the decrees or orders of District Munsifs within the local 
limits of the jurisdiction of such Subordinate Judge be pre- 
ferred in the Court of the latter : 

“ Provided also, that the District Judge may remove to 
his own Court, from time to time, appeals so preferred, and 
dispose of them himself, or may, subject to the orders of the 
High Court, refer any appeals from the decrees and orders of 
District Munsifs, preferred in the District Court, to any 
Subordinate Judge within the District.” 

It has been held that a District Judge cannot transfer to a Subordinate 
Judge an appeal which was part-heard and pending before him. 0 


Appeals from 
decrees ol 
District 
Courts. 

Appellate 
lunsdictiou of 
District Couil. 


Appellate 
jurisdiction of 
Subordinate 
Judge. 


Disposal of 
appeal by 
District Judge. 


1 Act V of 1008, pos/, chap, xxvii, 

8 As amended by Mad. Act 111 of 
191G, s. 2, 

3 Shanmuga Pillm v. Ramauathan 
CMti (1894), IT Mad., 300. See Nara- 
sayya v. Vcnkaiakrishnayya (1884), 7 
Mad., 397. 

4 As amended by Act XII of 1891, 

Sch. 1. 


s Now called appeals from original 
dooiooa ( post, pp. 334, 335) and second 
appeals (post) pp. 342, 348). 

h Kumamsamv < fteddiar v. Sub- 
let* ay a, Roddiar (1899), 23 Mad., 314. 
Seo, however, Palcmisa/m Oowndwn 
v. Thondama Cowndaru (1902), 26 
Mad., 595. 
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Valuation of 
suits for 
immovable 
property* 


Valuation. 


“ Section 14.i when the subject-matter of any suit or proceedings 
land, a house, or a garden, its value shall, for the purposes of the juris- 
diction conferred by this Act, be fixed in manner provided by the Court 
Fees Act, 1870, J s. 7, cl. v.” 

As to the valuation of an appeal to llis Majesty in Council, see Act 

V of 1908, s. 110, post, pp. 381, 382. J 

As to the valuation of suits for immovablo property for the purpose 
of jurisdiction, see YII of 1870, s. 7, cl. v ; Acts III of 1873, s 14 ; VII 
of 1887, ss. 3, 6, Seshagin Bow v. Nuruganaswa/mi Baidu (1914), 38 
Mad , 795, and ante, pp. 11, 12. 

As to the law to be administered by the Courts, see section 16 of the 
Act.* 


judges not to “ Section 17. No District Judge, Subordinate Judge or 
which* they arc District Munsif, shall try any suit to or in which he is a party 
interested ; Qr p ersona u y interested, or shall adjudicate upon any proceed- 
ing connected with, or arising out of, such suit. i * * * 5 * 
nor to try “ No District Judge, or Subordinate Judge, shall try any 

decrees passed appeal against a decree or order passed by himself in another 
other amin capacity.” 8 


capacities. 
Mode of dis- 
posing of such 
suits and 
appeals. 


Thcro is nothing to prevent a District Judge trying an appoal in a 
case which has been transferred from his Court to that of a Subordinate 
Judge. 7 


« When any such suit, proceeding or appeal comes before 
any sueh officer, be shall report tho circumstancos to tho 
Court to which he is immediately subordinate. The superior 
Court shall thereupon dispose of the case in the manner pre- 
scribed by the Code of Civil Procedure, 8 section 24. 

“ Nothing in the last preceding clause of this section shall 
ho deemed to affect the extraordinary original civil jurisdiction 
of the High Court. 

Suspension oi “Section 18. Any District Judge, Subordinate Judge, or 
District Munsif may, for any misconduct, he suspended or 
removed by the Local Government. 


i This section is repealed in local 
areas to which rules under s. 8 o£ 
the Suits Valuation Act, 1887 (YU 

of 1887) apply. Sec s. 6 of that 

Act. See Seshagin Row v. Mara- 
yana Swami Naidu (1914), 88 Mad., 

790. 

a Act VH of 1870. 

a Piciiayee v. Sivagami (1891), 15 

Mad., 237. 

* As to custom varying Mahome- 


dan laws, see Muhammad Ibrahim 
Rowthcr v. Shaikh Ibrahim Rowiher 
(1922), 49 I. A., 119; 45 Mad., 308; 
24 Bom. L, B,, 944. 

c goo Venkatapathi Nayanivaru v. 
Mahomed Sahib (1913), 38 Mad., 531* 

6 Ibid. 

7 Palanisami Cowndan v. Then* 
dama Cottmdan (1902), 26 Mad., 595. 

s Act V of 1908. 
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“ Section 19. The High Court may, whenever it sees Subpenwon of 
urgent necessity for so doing, suspend a Subordinate Judge Audyoty iiigh 
pending the orders oi the Local Government. Court ' 

“ The High Court shall immediately report the circum- 
stances of such suspension, and the Local Government shall 
make such order theroon as it thinks fit. 

“ Section 20. The High Court may suspend any District Suspension of 
Munsif who is alleged to have misconducted himself, or Mumu by 
may appoint a Commission for inquiring into his alleged co^mTaurai of 
misconduct. Inquiry. 


“ The provisions of tho Public Servants’ Inquiries Act, 
1850 (XXXVII of 1800) 1 (for retjulatiiuj inquiries into tlm 
behaoioar of public sere ants), shall apply to inquiries under this 
section, the powers conferred by that Act on the Government 
being exercised by the High Court. 

“ On receiving the report of the result of any such inquiry, 
the High Court may, if it think fit, remove the Munsif from 
office, or suspend him, or reduce him to a lower grado. 

“Section 21. The District Judge may suspend from 
office, whenever he sees urgent necessity for so doing, any 
District Munsif under his control. 

“ Whenever a District Judge exercises tho power conferred 
by this section, he shall forthwith send to the High Court a 
full report of the circumstances of the case, together with the 
evidence, if any, aud tho High Court si i all make such order 
thereon as it thinks fit.” 


Exercise by 
Higli Court of 
poweis con- 
i erred on 
Government 
by Act 
XXXVII of 
1850. 


Suspension of 
District 
Munsif by 
District Judge, 

Deport to 
Iligli Court, 


As to ministerial officers, see fcoctions 22~21a of tho Aol as amended 
by Madras Act VI of 1919, s. 2. 

“Section 25. Tu the event of the death of the District Temporary 
Judge, or of his being incapacitated by illness or otherwiso diSJ 1 ^ 0 * 
for the performance of his duties, or of his absence from tho district Judge, 
station in which his Court is held, the senior Subordinate 
Judge of tho district shall without interruption to his ordinary 
duties, assume charge of the District Judge’s office, and shall 
discharge such of the current duties thereof as are connected 
with the filing of suits and appeals, the execution of processes 
and the like, and shall continue in charge of the office until 
the same is resumed or assumed by an officer duly appointed 
thereto. 

“Section 26. The District Judge, on the occurrence Vacancy in 
_ „ „ . office of 

1 As amended by Act I of 1897. 
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jurisdiction. 
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Establishment 
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within his district of any vacancy in the office of District 
Munsif, may, pending the orders of the High Court thereon, 
appoint such person as he thinks fit to act in such office ; and 
he shall at once report to the High Court the occurrence of 
every such vacancy and such appointment. 

“Section 27. Subject to the other provisions of this Act 
and to the rules for the time being in force and prescribed by 
the High Court in this behalf, the general control over all the 
Civil Courts under this Act in any district is vested in the 
District Judge. 

“Section 28. 1 The High Court may, by notification in 
the official Gazette, invest, within such local limits as it shall 
from time to time appoint, any District or Subordinate Judge 
with the jurisdiction of a Judge of a Court of Small Causes 
for the trial of suits cognizable by such Courts up to the 
amount of rupees five hundred, and any District Munsif with 
the same jurisdiction up to the amount of rupees two hundred, 
and may, by like notification, whenever it thinks fit, withdraw 
such jurisdiction from the District or Subordinate Judge or 
Munsif so invested.” 

As to the execution of a decree after such withdrawal, see Zamimlcw 
of Vallwr v. Adinarayudu (1896), 19 Mad., 445. 

Village Courts. 

The Madras Village Courts Act, 1888, 2 as amended by 
Madras Acts IV of 1904 and II of 1920, contains the fol- 
lowing : — 

“ Section 6. The Governor-General in Council may from 
time to time by order to be notified in the district Gazette — 

(1) group two or more villages and establish one Village 

Court 3 for them in lieu of the several Village Courts 
previously existing therein ; 

(2) constitute divisions in any village and establish a 

separate Village Court for each of such divisions in 
lieu of the Village Court previously existing in such 
village ; 

(8) establish a new Village Court for any specified area. 


1 As amended by Aois XXI of 1885 of a Village Munsif appointed under 

and IV ol 1914. s. 7, or a Panohayat Court established 

8 Mad, Act I of 1889. under s. 9 of Mad. Act I of 1889; 

8 “ Village Court ” moans the Court Mad. Act IT of 1920, s. 4. 



CHAP. XIX.] 


MADRAS VILLAGE COURTS. 


211 


“Section 7. In villages where there are no Panchayat 
Courts Tillage Munsifs 1 shall be appointed by the Collector in 
the manner prescribed ; provided that no person not residing 
within the village shall be eligible for that office. 

“ Section 8. The Collector of the District may suspend or 
remove a Village Muusif or a member of a Panchayat Court 
for incapacity, neglect of duty, misconduct, or other just and 
sufficient cause, and shall do so, on a requisition by the 
District Judge, 2 for like cause appearing in the judicial pro- 
ceedings of a Village Court. 

“ From every order of suspension or removal, an appeal 
may be made within throe months to the Board of Revenue 
if the order was passed by the Collector without orders from 
the District Judge, or to the High Court if passed upon 
such orders. The decision of tho Board of Revenue or 
High Court, as the case may be, on all such appeals shall 
be final. 

“ Section 9. — (1) The Governor in Council may, by order 
to be notified in the District Gazette, constitute a Panchayat 
Court as hereinafter provided for any village, group of 
villages, or part of a village ; and thereupon no Court of a 
Village Munsif appointed under section 7 shall exorcise juris- 
diction under the Act in any part of such area. 

“ (2) For every Court so established the Collector shall 
determine the number of members, provided that such 
number shall not bo less than five nor more than twelve. 

“ (3) Subject to such rules as may bo made by tbo Governor 
in Council, the members of tho Panchayat Court shall be 
appointed by election. 

“ (J) Subject to such rules as may ho made by the Governor 
in Council, a member of a Panchayat Court shall hold office 
for a term of three years. 

“ (5) A Panchayat Court shall elect one of its members to 
be its president according to the rules prescribed. 

“In the absenco of the president the members present and 
constituting the Court shall elect from among themselves a 
president for the purpose of that sitting. 

“(0) Threo members of a Panchayat Court shall constitute 

1 “ Village Muusif” moans tlio Mad. Act IT of 1020, s. 4, 

Judgo of tho Court of a Villago - La. tho District Judge of tho 
Munsif established under tho Aot district within tho looaj limits of 
and, exoopt in sr. 7 and 1C, Inoludos whoso j urisdiction tho Villago Court 
the president of a Panchayat Court : is situate : Mad, Aot X of 1880, s, S. 
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a quorum, and the decision of the majority present shall ho 
the decision of the Court : 

“ Provided that in the case of equality of votes the president 
shall have a casting-vote. 

“ (7) The Governor in Council may, by order notified in 
the District Gazette, disestablish any Panchayat Court.” 

“ Section 13. Tho following are the suits which shall be 
cognizable by Village Courts (namely) — claims for money due 
on contract, or for personal property, or for the value of such 
property, when the debt or demand does not exceed in 
amount or value the sum of fifty 1 rupees whether on balance 
of account or otherwise : 

“ Provided that no action he brought in any such Court — 

(1) on a balance of partnership account unless the balance 

shall have been struck by the parties or their agents ; 

(2) for a share or part of a share under an intestacy. of r 

for a legacy or part of a legacy under a will ; 

(3) for rent of land, 2 unless such rent he due upon a 

written contract signed by the defendant ; 

(4) by or against Government or public officers in thoir 

official capacity ; 

(5) by and against minors or persons of unsound mind.” 

In these eases tho jurisdiction of the Village Courts is concurrent 
with that of Small Cause Courts. 5 


“Section 14. With the written consent of both parties 
executed before the Court a Village Court may hear and 
determine suits of the nature described in section 13, tho 
amount or value of which does not exceed Rs.200. 

“Section IS. Subject to the provisions contained in 
section 16, every suit brought under this Act shall be 
instituted in the Court of the Village Munsif within the 
local limits of whose jurisdiction all the defendants at the 
time of the commencement of the suit reside, or carry on 
business, or personally work for gain.” 

Section 16 4 of the Act prevents a Village Munsif trying a suit in 
Which he is personally interested.'' 


» Mad. Act II of 1920, s. 10. Mad., 115. 

a This includes house rent : Nara- * As amended by Mad. Act II of 
yanarrma v. Kamaltshuwma (1890), 1920, s. 12. 

20 Mad., 21. 6 Cf. ante, p. 208. 

* Mirlthan v. Kadarsa (1889), 18 
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“ Section 19. If in the decision of a suit cognizable by a incidents 

determination 

Village Court it becomes necessary to decide incidentally any 0 i matte™ not 
matter in dispute between the parties to the suit, concerning vifiageUourL 
title to immovable property, or the legal character of either 
of them, or of those under whom they claim, or the existence 
of any contract or obligation, which if it had been the imme- 
diate subject-matter of the suit, would not be cognizable under 
this Act by a Village Court, it shall bo competent to the 
Village Court to decide such question of title, legal character, 
contract or obligation as far as may be necessary for the 
determination of such suit, but such decision shall not be 
evidence of such title, legal character, contract or obligation 
in any other action, though between the same parties or their 
representatives. 

“ Section 20 a. 1 — (1) If a suit which is triable by a Villago Tranter. 
Court is instituted in the Court of a District Munsif, 2 he may, 
unless sufficient reason exists to the contrary, transfer it to 
the Village Court. 

“ (2) Where a District Munsif tries a suit which is triablo 
by a Village Court and is of opinion that the suit ought to 
have been instituted in the Village Court, no costs shall be 
allowed to a successful plaintiff, and a successful defendant 
shall be allowed his costs as between pleader and client. 

“ Section 2. — (1) The District Munsif may, on the appli- Transfer of 
cation of any of the parties, withdraw any suit from a Village 
Court and try the suit himself, as if it had been instituted in 
his Court, or transfer it for trial to any other Village Court 
within the local limits of his jurisdiction. 

“ (2) 3 Pending disposal of any application under sub- 
section (1) the District Munsif may order a stay of proceedings 
in the Village Court.” 

“Section 73. The District Munsif may, on a petition Rev^ran by 
being presented within sixty days from the date of any decree Munsif of 
or order of a Village Court by any party deeming himself prodding” 1 ' 8 
aggrieved by such decree or order, set aside such decree or 
order on the ground of corruption, gross partiality or mis- 
conduct of the Villago Court; or of its having exercised a 
jurisdiction not vested in it by law, or otherwise acted illegally 
or with material irregularity, or that the decree or order is 

1 Inserted by Mod. Aol II of 1920, tlio local limits of whoso jurisdiction 

s. 15. the Villago Court is situatod. 

a I.s. the District Munsif withiu * Mad. Act II of 1920, a, 10. 
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clearly nniust : 1 2 and may pass such other decree or order as 
he thinks fit a 

“ Except as above, every decree or order o£ a Village Court 
is final” 

Section 78. 3 — (1) The Governor in Council may make 
rules to carry out all or any of the purposes of the Act. 

“ (2) In particular and without prejudice to the generality 
of the foregoing power such rules may — 

(<t) regulate the appointments of Village Munsifs undor 
section 7 ; 

(b) regulate the appointments or elections of presidents and 
other members of the Panel] ay at Courts and prescribe 
their qualifications and disqualifications ; 

( [e ) regulate the meetings and proceedings of Panchayat 
Courts and the attendance of members thereof.” 


Yilla<}c-lanch Disputes . 

Dispute as to By the Madras Village-lands Disputes Regulation, 1816, 4 as 
village-lands. amen( j e a by Madras Survey and Boundaries Act, 1897, 5 
in eases of dispute respecting the occupying, cultivating, and 
irrigating of land which may arise between the proprietors or 
renters and their raiyats, in those districts only where the 
land-revenue is fixed, either permanently or for a term of 
years, persons having such claims may profer them to the 
Collector of the District in which the lands may be situated. 6 

The Collector shall refer the case to a Village Panchayat 
in case both parties consent. 7 

If either the plaintiff or the defendant object to a reference 
to a Village Panchayat, the case is to be referred to a District 
Panchayat. 8 

As to the finality of the award, see Fa ray an a v. Chandra (1891), 15 
Mad., 1. 

]f neither party agree to a reference to a District Panchayat, 


1 Mad. Act II of 1920, s. 24, 

2 See Palam Qoundan V. Kuppanda 
Qoundan (1900), 24. Mad., 335; Qid- 
da.ya v. Jagannatha Ran (1897), 21 
Mad., 368. 

2 Mad. Act II of 1920, s. 26, 

4 Mad. Beg. XII of 1816, 

2 Mad. Act 1Y of 1897. 


e Mad, Reg. XII of 1816, s. 4. 
This is not limited to cases in which 
a breach of the peace lias takon placo 
or is apprehended : Narayana v. 
Chandta (1891), 15 Mad., 1. 

* Ibid. s. 5 (6). 

8 lb%d . s* 5 (7). Seo Chikati v. 
Peddakvimdi (1885), 8 Mad,, 569, 
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the suit shall be dismissed, and the parties may seek redress 
from the District Court or any competent jurisdiction. 1 2 

0 an jam and Vimgapaiant. 

By the Gan jam and Vizagapatam Act, 1839, 2 the rules for Exomption^of 
the administration of civil justice, as well as those for the ceitam rules, 
collection of revenue, have no effect in certain specified tracts 
of country in the districts of Ganjam and Vizagapatam. 3 4 

In such Ganjam tracts the administration of Civil justice Cmi justice, 
is vested in the Collector of Ganjam, and in such Vizagapatam 
tracts it is vested in tho Collector of Vizagapatam, as Agents 
to the Governor of Madras.'* 

Tho, Madras Civil Courts Act, 1873, r ' (loos not apply to these tracts.' 1 

The Governor of Madras in Council can prescribe rules for Power to 
the guidance of such Agonts, and of tho officers subordinate [or oovermeut 
to them, and can determine to what extent tho decision of the Agonts. 
Agents in civil suits shall be final, and in what suits an appeal 
shall.be to tho High Court. 7 

Upon the receipt of any appoal from a decree of either of 
the Agents, under rules prescribed by the Governor in Council, from decrees 
the High Court shall try and determine it in tho same manner of At,rc “ tb ‘ 
as appeals from the Provincial Courts. 8 

The following (amongst oilier) rulos liavo been made with 
regard to tho administration of civil justice: — 

“ Eulo IX. — Clause 1. The Agent is empowered to appoint Appointment 
any of his principal native officors, or, witii tlio sanction of "ctasMunsia. 
Government, any other duly qualified persons, to exorcise in 
such places and within such portion of the district assigned to 
the Agent as ho may consider proper, the judicial and other 
powers vested in District Muusifs by the Madras Code and tho 
Acts applicable to that Presidency : Provided that they shall 
not have cognizance of any suit in which any Zamindar or 
Bissoye 9 or other Feudal Chief may bo concerned.” 

“ Clause 3. The Agency Munsifs shall not, however, have 01 

1 Mad. Bog. XII of 18JC, s. 5 (8). 6 Ante, pp. 205 -210. 

2 Aot XXIV of 1839. 8 Soo Act XXIV of 1839, s. 2. 

s S* 2, As to which of tho tracts 7 Ibid , s. L 

arc Scheduled Districts, soo Aot XIV 8 Act XXIV of 1839, s. 6, 

of 1874, s. 1, Sch. I, Pfc. I, Hos. 1 ® This signifies tho Chief of a 

and 2 ; Aot XV oE 1874, s. 2, Sch, VI, district in Orissa, collecting tho 
Pt. I, Ho#. 1 and 2, Oovormnont revenue, and exercising 

4 Act XXIV of 1839, s. 3. police and judicial authority. 
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cognizance of any suits exceeding in value Rs.500; nor of 
any suit in which any Zamindar, Bissoye, Muttadar, 1 or other 
Feudal Hill Chief may be concerned.” 

By Rule X, Clause 1, other suits shall be instituted in the 
Court of the Divisional Assistant : Provided that the Divisional 
Assistant may transfer any civil suit of a value not exceeding 
Rs.500 instituted before him to any Munsif within his Division 
for trial. 

“ Clause 2. Suits exceeding Rs.5,000 in value shall be 
instituted in the Court of the Agent, who may, however, when 
he thinks proper, refer any such suit for the decision of the 
Divisional Assistant.” 

The Agent has jurisdiction over all suits of a civil nature arising in 
the Agency. 2 

“Clause 4. For the trial and determination of suits 
coming before them, the Agent and his Divisional Assistants 
are hereby vested with the same powers as are vested in tho 
District and Subordinate Courts, or in the Collectors’ Courts 
of the Madras Presidency, respectively, subject to tho modifi- 
cation in these rules contained. 

“ Clause 5. The Civil Courts of each grade shall receive, 
try and determine suits hereby declared to be cognizable by 
those Courts, if, in the case of suits for land or other immov- 
able property, such land or property shall be situate within 
the limits to which their respective jurisdictions may extend, 
and in all other eases, if the cause of action 3 shall have arison 
or the defendant at the time of the commencement of tho 
suit shall dwell or personally work for gain within such 
limits.” 

“Rule XVI. From decrees in original suits disposed of 
by Munsifs, an appeal shall lie to the Divisional Assistant, 
and from decrees in all original suits disposed of by the 
Divisional Assistants, an appeal shall lie to the Agent : Pro- 
vided the petition of appeal be preferred within six weeks 
from the date of passing the decree, or the appellant can show 
just and reasonable cause to the satisfaction of the Appellate 
Court for not having preferred it within that period. 

“Rule XVII. The appellate jurisdiction of Divisional 


1 Equivalent to “ Zamindar.’’ Vikmma Deo (1899), 23 Mad., 3G7. 

‘ Gourachandra Patnwiltudu v. 2 Of. ante, pp. 44, 45. 
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Assistants shall be final: Provided that the Agent shall be 
at liberty, for special reason to be recorded, to admit a special 
appeal 1 in his Court within the time prescribed above for the 
admission of a regular appeal.” 2 * 

“ Pule XX. All decrees passed by the Agent on appeals 
from decrees of his subordinates shall be final, the High Court 
having the power on special grounds to require him to review 
his judgment, as directed by them.” 

This applies also to cases where the appeal has been summarily 
dismissed under Buie XVIIL a 

“Pule XXL From all decreos upon original suits passed 
by the Agent (with the single exception specified in the 
next following rule) an appeal shall lie to the High Court 
to be disposed of as provided in section 0, Act XXYI of 1839 : 4 
Provided such appeal is preferred either to the Agent or the 
High Court within three months after the Agent's decision; 
or after that period, if sufficient cause can be assigned to 
the High Court for any delay which may have occurred by 
petition on the prescribed stamp, and subject to the other 
rules required in other appeals to the High Court as provided 
in the Madras Code and Acts applicable to the Presidency.” 

The High Court caimot transfer a suit from the Court of the Agent 
to the District Court. 5 

“Rulo XXII. From the decrees of the Agent in suits 
wherein the landod possession of a Zamindar, Bissoye, or 
other Feudal Hill Chief may havo proved the subject of 
litigation, an appeal will lie -to the Governor in Council alono, 
who may refer any such appeal for the decision of tho High 
Court: Provided that the decree of the latter Court shall 
not be carried into execution without the permission of tho 
Governor in Council” 

In dealing with an appeal tho Governor in Council must act judicially 
and not on any consideration of political expediency. 0 

As to the execution of decrees, sco Buies XXIV to XXVI. 


1 Le. a second appeal, 5 Maharajah of Jcyporc v, Papa- 

a Le. a first appeal, yamma (1000), 21 Mad,, 320. 

* Viler ama JOeo ( Sri Sri Sri) v, 6 Maharajah of Jeypore v, Gum* 
Batfhnnaniu Patro (1011), 3G Mad., pur am Dcenabmullm Patnakh (1004), 

128, dissenting from Jagannadha v, 32 1. A,, 45 ; 28 Mad., 42; 9 C. W. 
Goparma (1803), 1G Mad., 220, 257. 

4 Ante) p, 215, 


Execution* 



218 UODAVAUI, [OHAP. XIX- 

Power to alter The Governor of Madras in Council can alter the limits 
limit of tracts. ^ ^ j rac j. g wRkiu the above districts. 1 

Godavari District. 

Certain parts of the Godavari District, viz. the Bhadra- 
chalam Taluq, the Rakapilli Taluq, and the Rampa country, 
are a scheduled district. 2 

The following rules (amongst others) have been framed 
by Government for the guidanco of the Government Agont 
of Godavari under section 0 of the Scheduled Districts Act 
(XIV of 1874). 

Government “ Rule I. — Clause 1. The Collector and District Magistrate 
A&cuc * shall, under the designation of Government Agent, be the 
Collector, District Magistrate, Districts Judge and Sessions 
Assistant Go- Judge within the scheduled districts. His Sub-Collectors 
Agents. 11 and Assistant Collectors and any other persons whom the 

Governor-General in Council may appoint shall be designated 
Assistant Government Agents. 

District “Clause 2. The Government Agent is empowered to 

i unaixs, appoint any of his principal native officers, or, with the 
sanction of Government, any other duly qualified persons to 
exercise, in such places and such portion of the scheduled 
districts as he may consider proper, the jurisdiction vested in 
the District Munsifs of the Madras Presidency 3 subject to 
the modifications contained in these rules. 

“Clause 3. Such Munsifs shall not have cognizance of 
any suits for real or personal property exceeding in value 
300 rupees, nor shall they at any time have cognizance of 
any suit to which any Zamindar or any Mansabdar, Muttadar, 
or other feudal hill chief may be concerned: Provided that, 
subject to the proviso to clauso 3 of Rule II, 4 the Government 
Agent may transfer any suit in which a hill chief is concerned, 
if both parties desire such transfer or consent thereto and if 
the value of the suit does not exceed Rs.300, to the District 
Munsif within whose local jurisdiction the cause of action 
has arisen. 

“ Clause 4. . . . Suits of the amount cognizable by the 
District Munsifs shall be instituted in the Courts of those 
Munsifs alone: Provided, however, that the Government 


1 Act XXIV of 1839, s. 8. 

a Act XIV of 1874, Sch. I, Pt, III, 


3 Ante, pp. 205-210, 

4 Post , p. 219. 
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Agenl shall be at liberty at his clisciotion to transfer to 
his own Court or to that of an Assistant any suit cognizable 
by a District Munsif and that an Assistant Agont may 
similarly transfer any such suit to bis own Court. 

“ Rule II. — Clause 1. Suits the value of the subject-matter Juusdiction o£ 
of which does not exceed Tis.5,000, but does exceed Xls.300, A^ent. 
shall be instituted in the Court of an Assistant Agent: Pro- 
vided that the Agont shall be at liberty at his discretion to 
transfer any of the suits referred to in this clause to bis own 
Court from that of ail Assistant. 

“ Clause 2. The Agent and his Assistants are hereby in- Jurisdiction of 
vested witli the same powers to try and determine suits as Assistants, 
are vested in tlio Collectors’ Courts and in the District and 
Subordinate Courts of tho Madras Presidency respectively, 
subject to tlio modifications contained in those rules. 

“Clause !!. The Government Agont shall also he com- oC 
potent to try and dotormino suits for real and personal Agent, 
property exceeding Rs.5,000 in value, or for revenue paying 
laud of which the annual produce exceeds Its. 5 00 : Provided, 
however, that claims of succession to, or of any interest in, 
tho estates of any feudal hill chief shall not be entertained 
in any Civil Court, hut that in all such cases the Government 
Agont shall submit, through the Board of Devon uc, the result 
of his inquiries for tho orders of Government. 

“Rule III. — Clause 1. The Civil Courts of each grade shall Original 
receive, try and determine suits hereby declared to lie cog- i ,in>,diain ' 1 ' 
uizable by those Courts if, in the case of suits for land or 
other immovable property, such land and property shall ho 
situate within tho limits to which their respective jurisdictions 
may extend, and in all othor cases if the cause of action shall 
have arisen, or the defendant at tho time of commencement 
of the suit shall dwell or personally work for gain within such 
limits. In no case will the Courts have jurisdiction to adjudi- 
cate upon proporty not within the jurisdiction of the Govern- 
ment Agent. 

“ Provided that if in a suit not boing ono for land or other 
immovable proporty the defendant or all the defendants do 
not reside within the limits of the Agents’ jurisdiction the 
suit shall not be instituted oxcopt with tlio previous consent 
of the Agont or tho Divisional Assistant having jurisdiction 
over the Court in which application is made for the institu- 
tion of the suit. 
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“Clause 1a. Where a suit, which may be instituted in 
any one of two or more Courts subordinate to the Agent or 
his Divisional Assistant, is instituted in one of such Courts, 
the Agent or Divisional Agent, as the case may be, shall, on 
application by the defendant and after hearing the objections 
of the other parties, if any, determine in which of the several 
Courts having jurisdiction the suit shall proceed, and he may, 
where necessary, transfer the suit to such Court. 

“Eule IV. In all original suits an appeal shall lie 
from the decree of a Munsif to the Court of an Assistant, 
and from the decree of an Assistant to the Court of the 
Agent. 

“Eule V. The decision on appeal of an Assistant shall 
be final : Provided the Agent may for reasons to be recorded, 
allow a special appeal 1 to be presented to his Court against 
such decision.” 

“Eule VII.— Clause 2. The Government Agent is em- 
powered to transfer to his own or any other Court of equal or 
superior grade within the jurisdiction or to the Court of any 
officer in charge of a Eevenue division of the Godavari District 
original suits and appeals pending in the Court of a Munsif 
or Assistant : Provided that he shall record the reason for so 
doing. 

“ Clause 3. The Government Agent is empowered to trans- 
fer original suits and appeals pending in his own Court : — 

“ (1) to the Court of any officer in charge of a Eevenue 
division of the Godavari district ; 

“(2) with the consent of the Governor’s Agent, Viza- 
gapatam, to the Court of the Governor’s Agent, Vizagapatam, 
or of any officer in charge of a Eevenue division of the Viza- 
gapatam district: Provided that he shall record his reasons 
for so doing. 

“ In the disposal of the suit, the Agent, Vizagapatam, or 
officer in charge of a Revenue division, Godavari or Viza- 
gapatam, shall exercise the powers of the Agent, Godavari, 
under these rules, and be subject to the provisions of those 
rules which apply to the Court of the Agent, Godavari. 

“Rule VIII. All decrees 2 passed by the Government 


1 I.e. a second appeal. 

3 “ Decree f> is to bo construed as 
in tlie Civil Procedure Code {post , p, 
335)* It does not include an order 


restoring a suit dismissed by an Assist- 
ant Agont for default; Venkata Naga- 
bushanam v. Mahaiakslmi (1917), 41 
Mad,, 325* 
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Agent on appeal from decrees of bis subordinates sliall be 
final, the High Court having the power on special grounds to 
require him to review his judgment as may be directed by 
them. 

“Rule IX. Prom ail decrees upon original suits passed 
by the Government Agent an appeal shall lie to the High 
Court.” 

As to the execution of decrees, see Buie X. 

“ Rule XL — Clause 1. The Government Agent is authorised, Pancbayat. 
at his discretion, to refer any suit or special questions in a 
suit, whether pending before himself, his Assistant or Munsif, 
for examination and judgment by a Panchayat, to consist of 
three or five persons, to be selected by tho Government Agent 
or by his Assistant, after the plaintiff and defendant have 
had notice and the witnesses have been assembled. 

The Assistant Government Agents shall be compotent to 
exercise a similar discretion in regard to suits pending before 
themselves or tho Munsif s under these rules.” 

“ Rule XYI. All petitions against tho proceedings of the 
Government Agent must, in the first instance, be submitted 
to the Government, and will bo referred, when necessary, 
either to the High Court or tho Board of Revenue, as tho 
easo may be.” 


Lace, a (Vice Inlands and Minnicoy, 

The administration of justice in the Laccadive Islands and Laccadive^ 
Minnicoy is provided for by the Laccadive Islands and 
Minnicoy Regulation, 1912, 1 which contains (amongst others) 
the following provisions : — 

That Regulation, the Madras State Prisoners Regulation, Law 
1819, 2 the State Prisoners Act, 1858, 3 and tho Scheduled opphcaI,k ' 
Districts Act, 1884, 4 aro the only enactments in force in those 
islands. 

All questions relating to any rights claimed or sot up in 
the Civil Courts of the islands shall be determined in accord- 
ance with any custom not manifestly unjust or immoral 
governing the parties or property concerned, and in the 


i Reg. I of 1012. 

* MM, Keg. II of 1810. 


3 Act III of 1868. 

* Act XIV of 1874. 
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absence of any such custom, according to justico, equity and 
good conscience . 1 

The local Amin of each island sitting with four or more 
assessors is the Civil Court for the island and has jurisdiction 
over all civil claims arising therein . 2 

The Collector or the Inspecting Officer, ic. any officer 
directed by the Local Government or Collector to inspect the 
islands or any of them,® may transfer any civil suit to his 
own file and shall then proceed to try it, sitting with two or 
more of the island assessors. The Collector may transfer 
any such suit from his own file to that of any of the Divisional 
officers, who shall proceed to try tho case with two or more 
such assessors . 4 

The Collector or the Inspecting officer may refer any case 
for disposal or report to two or more of the island assessors . 5 

An appeal lies from the decision of the Amin to the 
Inspecting officer or to the Collector. The Collector may 
transfer any such appeal to the Inspecting officer or any 
of his Divisional officers for disposal . 0 

No appeal ordinarily lios from a decision of the Inspecting 
officer in the exercise of his original jurisdiction, but an 
appeal may be admitted by the Collector if sufficient grounds 
are shown. Prom a decision of a Divisional Officer in tho 
exercise of his original jurisdiciion an appeal lies to the 
Collector . 7 

An appeal lies to the Governor in Council from a refusal 
by the Collector to execute a decree or process issued by a 
mainland Court against an islander or by an island Court 
against a person residing in another island . 8 

With that exception an appeal lies to the High Court from 
any decision of the Collector in the exercise of his original 
jurisdiction . 0 

No second appeal lies in any case . 10 

inherent ower Nothing in this Regulation shall be deemed to limit or 
of Civil SSS otherwise affect the inherent power of a Civil Court to malfo 
such orders as may be necessary for the ends of justice or to 
prevent abuse of tho powers of the Court . 11 


Saving of 
inherent power 


i Rog. X of 1012, s. 21. 

* find. 8 . 22 . 

* Ibid, s. 2 (ii). 

4 Ibid , s. 2. 

* Ibid , 8. 26. 

4 Ibid, s* 26 (1). 


7 Ibid. s. 26 (2). 
s Ibid. s. 31. 

8 Ibid, s. 20 (3). 
10 Ibid . 8s. 16, 27. 
13 Ibid. s. 32, 



CHAPTER XX. 

The North-West Frontier Province. 


The Courts of tlie North-West Frontier Province were consti- 
tuted by the North-West Frontier Province Law and Justice 
Regulation, 1901, 1 which contains the following provisions : — 

“ Section 2. — (2) The Judicial Commissioner . . . shall be Judicial # 
appointed by the Governor- General in Council.” u^mib^onet. 

“Section G. — (1) Save as otherwise expressly provided by Construction of 
this Regulation or by any other enactment for the time being cnees m onact- 
in force, in every enactment passed before the commencement mentb m Jorce * 
of this Regulation and continuing in force, or thereby declared 
to be in force, in the North- Wosi Frontier Province or in any 
part thereof, and in every appointment, order, scheme, rule, 
bye-law, notilication or form heretofore made or issued there- 
under, and for the purposos of the application of such 
enactment, appointment, order, scheme, rule, bye-law, notifi- 
cation, or form to the said Province, all references to the 
High Court or to the High Court of Judicature at Lahore - 
shall he construed as referring to the Judicial Commissioner, 
save as regards proceedings . , . under the Indian Trustee 
Act, I860, 3 the Trustees’ and Mortgagees’ Powers Act, 18(50, 4 
the Indian Divorce Act, 5 the Inventions and Designs Act, 

1888,° or sections 57 to GO of the Indian Stamp Act, 1 899, 7 in 
respect of whieli proceedings the High Court at Lahore shall 
be the High Court. 1 ’ 

As to tho admission of legal practitioners, see .Regulation VET of 
1901, s. 9, as amended by Regulation IX of 1912, s. 2. 

As to tho law applicable in the North-West Frontier Province, see 
sections 27-33 of tliis Regulation, and sections 2 and 3 of Regulation IE 
of 1906. 


1 Reg. VII of 1901. 

* Reg. I of 1919, u. 2. 

* Act XXVU of I860. 

^ Act XXVIII of I860. 

* Act IV of 1869. 


0 Act V of 1888, now represented 
by tho Indian Patents and Resigns 
Act, 1911 (TI of 1911). 

7 Act IX of 1899. 
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Court of “ Section 42. — (1) Subject to the provisions of section 6, 

Commissioner, sub-section (1), clause (c), the Court of the Judicial Commis- 
sioner is the highest Court of Appeal or revision in the North- 
West Frontier Province. 

“ (2) The general superintendence and control over all 
other Courts shall be vested in, and all such Courts shall be 
subordinate to, the Judicial Commissioner.” 

Registrar, etc. As to the appointment, suspension, and removal of a Begistrar and 
other ministerial officers, seo soction 43 of the Regulation. 

Rules. As to the power of the Judicial Commissioner to make rules, see 

section 44 of tho Regulation. 

As to the procedure of the Judicial Commissioner in the exercise of 
civil jurisdiction, seo section 46 of tho Regulation. 

Classes of sub- “Section 47. Besides the Court of the Judicial Com- 

Courtsf* missioner, the Courts of Small Causes established under the 
Provincial Small Cause Courts Act, 1887, 1 and the Courts 
established under any other enactment for the time being in 
force, there shall be the following classes of Civil Courts, 
namely 

(a) the Divisional Court ; 

(b) the Court of the District Judge ; 

( c ) the Court of tho Subordinate Judge ; and 

(<?) the Court of the Munsif. 

Civil divisions “ Section 48. — (1) For tho purposes of this Part, the Local 

and districts. (j overnme ut shall divide the territories under its administra- 
tion into civil divisions, and each civil division into civil 
districts. 

“(2) The Local Government may alter the limits or the 
number of these divisions and districts. 

Divisional “ Section 49. — (1) The Local Government shall appoint as 

Uouns. many persons as it thinks necessary to be Divisional Judges, 
and shall for each civil division establish a Divisional Court 
consisting of one or more such Judges. 

“(2) The Local Government may, where a Divisional 
Court consists of more than one Judge, by general rulo or 
special order determine which of them shall be deemed to be 
the sonior. 

DiatrictCourts. “Section CO. Tho Local Government shall appoint as 
many persons as it thinks necessary to be District Judges, 


i Acts IX of 1887. 
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ancl shall post one such person to each district as District 
Judge of that district : 

“ Provided that the same person may, if the Local Govern- 
ment think fit, be appointed to be District J udge of two or 
more districts. 

“ Section 51. Subject to the provisions of this Regulation 
and of any other enactment for the time being in force, the 
Judicial Commissioner may, from time to time, make rules to 
provide for the exercise of any of the powers of a Divisional 
Court consisting of more than one Judge by one or more 
Judges of the Court : 

“ Provided that no decree, decision or order of any Court, 
not being an order within the meaning of the Code of Civil 
Procedure, 1 shall be reversed or modilied by a single Judge of 
a Divisional Court consisting of more than one Judge. 

“ Section 52. Save as otherwise provided by any enact- 
ment for the time boing in force, the Divisional Court and the 
Court of the District Judge shall have jurisdiction in origi nal 
civil suits without limit as regards the valuo. 

“ Section 50. Savo as otherwise provided by any enact- 
ment for the time being in force, the Court of the District 
Judge shall be deemed to be the District Court or principal 
Civil Court of original jurisdiction in the district : 

“ Provided that — 

(a) for the purposes of the Indian Divorce Act, 2 the 

Divisional Court shall be doomed to be the District 
Court for all districts comprised in the division ; and 

(b) tli c Local Government may direct that the Divisional 

Court shall, for any other purpose, he deemed to he 
the District Court or principal Civil Court of orig ina l 
jurisdiction for any district comprised in the division. 

“Section 5*1. The Local Government may appoint as 
many persons as it thinks necessary to be Subordinate Judges. 

“Section 55. — (1) The Local Government may fix the 
number of Muusifs to ho appointed, and, whenever there is 
any vacancy in that uumbor, the Judicial Commissioner may, 
subject to the rules (if any) mado under sub-section (2), 
appoint such person to the same as he thinks lit. 

“(2) Tho Judicial Commissioner, with the previous sanc- 
tion of the Local Govornmont, may, from lime to time, make 


1 Act V of 1908, b. 2 (14). 

T. C.J.I, 
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rules as to the qualifications of persons to he appointed 
Munsifs. 

“ Section 56. — (1) The jurisdiction to be exercised in 
original civil suits as regards the value by any person 
appointed to be a Subordinate Judge or Munsif shall, in the 
case of the Subordinate Judge, be determined by the Local 
Government, and, in the case of a Munsif, from time to time 
by the Judicial Commissioner, either by including him in a 
class or grade, or otherwise as it or he thinks fit. 

“(2) The jurisdiction in the case of a Subordinate Judge 
may be without limit, but in the case of a Munsif shall not 
extend to suits the value of which exceeds one thousand 
rupees. 

“ Section 57. — (1) The local limits of the jurisdiction of a 
Subordinate Judge shall be such as the Local Government 
may define. 

“ (2) Tho local limits of the jurisdiction of a Munsif shall 
bo such as the Judicial Commissioner may, from timo to time, 
define. 

“(3) When tho Local Govornmeut posts a Subordinate 
Judge, or the Judicial Commissioner posts a Munsif, to a 
district, the local limits of the district shall, in the absence of 
any direction to the contrary, be deemed to be the local limits 
of his jurisdiction. 

“ Section 58. — (1) The Local Government may confer on 
any person all or any of the powers conferable under this 
■Regulation on a Subordinate Judge or Munsif with respect to 
particular classes of cases, or with respect to cases generally 
in any local area, and may withdraw, or suspend the exercise 
of, any powers so conferred. 

“ (2) Tho Local Government may direct any uneven 
number of persons invested with powors of the samo descrip- 
tion and oxoreisable within tho samo local area under this 
section to sit togothor as a bench ; and those powors shall, 
while the direction remains in force, bo exercised by the bench 
so constituted, and not otherwise. 

“(8) The decision of tho majority of the members of a 
bench constituted under this soction shall be deemod to bo tho 
decision of the bench. 

“ (4) Persons on whom powors are conferred under this 
section shall be called Special Judges, and such persons and 
tho benches constituted under this section shall bo deemed, 
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for the purposes of this Regulation, to bo Subordinate Judges 
or Munsifs, as the Local Government may direct. 

“ Section 59. The Local Government may confer, within Power to 
such local limits as it thinks fit, upon any District Judge, cause court 
Subordinate Judge, or Munsif the jurisdiction of a Court of ]urisdictl0n . 
Small Causes under tho Provisional Small Cause Courts Act, 

1887, 1 for the trial of small causes up to such value, not 
exceeding five hundred rupees, as it thinks fit, and may with- 
draw any jurisdiction so conferred.” 

“Section 70. — ( 1 ) Any Divisional Judge, District Judge, Suspension 
or Subordinate Judge may be suspended or removed from 
office by tho Local Government. 

“ (2) Any Munsif may, subject to the control of the Local 
Government, be suspended or removed from office by the 
Judicial Commissioner. 


“Section 73. — (1] Subject to tho general superintendence Controlling 
and control of tho Judicial Commissioner, every Divisional ^onaiand^ 1 " 
Court shall control all other Civil Courts in the division. District Courts. 

“(2) Subject as aforosaid and to the control of tho 
Divisional Court, every District Court shall control all other 
Civil Courts in the district. 


“ Section 72. — (1) Every Divisional Court may exercise, Power of 
as regards the Courts under its control, tho same powers of Court t“ a 
withdrawal, trial, and transfer as are conferred by section 2 1 
of the Code of Civil Procedure 2 on a District Court. 

“ (2) Tho Court trying any suit withdrawn under this sec- 
tion from a Court of Small Causes shall, for tho purposes of 
the suit, bo deemed to be a Court of Small Causes. 

“ Section 78. Notwithstanding anything contained in tho Power todiain- 
Code of Civil Procedure, 2 every Divisional Cpurt and District but0 l)US1ULfW ’ 
Court may, from time to time, by written order, direct that 
any civil business cognizable by it and tho Courts undor its 
control shall bo distributed among those Courts in such 
manner as it thinks fit : 

“Provided that no direction issued undor this section 
shall empower any Court to exorcise any powers or deal with 
any business beyond the limits of its proper jurisdiction.” 

“Section 75.— (1) A Divisional or District Court or any power to fine 
Court under the control of a District Court may, from time 
to time, fine, in an amount not exceeding one month’s salary, 


1 Act IX of 1887. 


* Aot V of 1908. 
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any ministerial officer of the Court for misconduct or neglect 
in the performance of his duties. 

“ (2) The District Court, subject to the general control of 
the Divisional Court, may, on appeal or otherwise, reverse or 
modify any order made under sub-section (1) by any Court 
under its control other than a Court of Small Causes, and 
may, from time to time, of its own motion, fine up to the 
amount of one month’s salary any ministerial officer of any 
Court under its control other than a Court of Small Causes.” 

“ Section 76. A District Court, with the previous sanction 
of the Local Government, may, from time to time, delegate to 
any Subordinate Judge in the district the powers conferred on 
a District Court by sections 71, 78, and 74 of this Regulation 
and section 24 of the Code of Civil Procedure, 1 to be exercised 
by the Subordinate Judge in any specified portion of the 
district subject to the control of the District Court. 

“ Section 77. Save as otherwise provided by any enact- 
ment for the time being in force, appeals from decrees oi 
Courts exercising original jurisdiction shall lie as follows, 
namely : — 

(a) to tho District Judge from a decree of a Munsif in a 
small cause of value not exceeding five hundred 
rupees or in an unclassed suit 2 of value not exceed- 
ing one hundred rupees ; 

(l>) to the Judicial Commissioner from a decree of a 
Subordinate Judge or District Judge in any original 
suit of value exceeding five thousand rupees or 
from a decree of a Divisional Court in any original 
suit; and 

(«) to the Divisional Court from a decree passed in an 
original suit by a Munsif, Subordinate Judge or 
District Judge and not hereinbefore provided for : 

“ Provided that the Judicial Commissioner, with the pre- 
vious sanction of the Local Government, may, from time to 
time, by notification in the Gazette of India, direct that 
appeals lying to the Divisional Court under clause (c) from all 
or any of the decrees passed in an original suit by any Munsif 
or Subordinate Judge shall be preferred to such District 
Judge as may be mentioned in the notification, and the 


» Act Y of 1908. suit nor a small cause ; Beg. YU of 

» I.e. a suit which is neither a land 1901, s. 2 (/). 
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appeals shall thereupon be preferred accordingly, and the 
Court of such District Judge shall be deemed to be a Divi- 
sional Court for the purposes of all appeals so preferred.” 

“Section 79. A further appeal shall lie to the Judicial Appeals from 
Commissioner in any of the following cases from an appellate Se^or 
decree of a Divisional Court on any ground which would bo a court!" 1 " - * 1 
good ground of appeal if the decree had been passed in an 
original suit, 1 namely : — 

(a) in a small cause or unclassed suit, 2 — 

(i) if the value of the suit is one thousand rupees 
or upwards, or the decree involves directly 
some claim to, or question respecting, property 
of like value, and the decree of the Divisional 
Court varies or reverses otherwise than as to 
costs the decree of the Court below ; or 
(ii) if the valuo of the suit is two thousand five hun- 
dred rupees or upwards, or the decree involves 
directly some claim to, or question respecting, 
property of like value : 

(h) in a land-suit, — 

(i) if the value of the suit is two hundred and fifty 
rupees or upwards, or the decree involves 
directly some claim to, or question respecting, 
property of like value, and the decree of the 
Divisional Court varies or reverses otherwise 
than as to costs the decree of the Court below ; 
or 

(ii) if the value of the suit is one thousand rupees or 
upwards, or the decree involves directly some 
claim to, or question respecting, property of 
like value.” 

As to the limitation for snch appoals, soo Itognlation VIT of 1901, 
s. 82. 

“ Section 80. Subject to the provisions of sections 79 and Appellate 
84 of this ^Regulation, and to those of section 109 of tho Code 
of Civil Procedure, 3 an appellate decree of a District Judge or coSo&S! 1 
Divisional Court shall be final. wise final. 

“Section 81. — (1) The Local Govornmont may confer on Power to eon- 
a Subordinate Judge tho powers of a District Judge for the 

„ Subordinate 

1 Ante, p. 22$. suit nor a small cause, s, 2 (/). tTw<2 #°* 

2 A suit which is neither a land- 8 Act T of 1908. 
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purpose of hearing appeals from the Courts of Munsifs in any 
local area, and may -withdraw those powers. 

“(2) A Subordinate Judge shall, for purposes connected 
with the exercise of powers so conferred, be deemed to be a 
District Judge.” 

“Section 83. Subject to the provisions of the Civil Pro- 
cedure Code 1 * as to stating a case for the opinion of the High 
Court, which is in this case the Judicial Commissioner, every 
such appeal shall, except when the value of the suit is one 
thousand rupees or upwards, bo deemed to be an appeal in 
which the decree is final. 

“ Section 84. — (1) The Judicial Commissioner may, from 
time to time, call for the record of any civil easo in which no 
appeal lies to him, and may pass such order in the ease as ho 
thinks fit, — 

(а) if the Court, by which the ease was decided, appears to 

have exercised a jurisdiction not vested in it by law, 
or to have failed to exercise a jurisdiction so vested, 
or to have acted in the exercise of its jurisdiction 
with material irregularity ; or 

(б) if, on application made to him, the Judicial Commis- 

sioner is of opinion that there is an important 
question of law or custom involved, and that such 
question requires further consideration : 

“ Provided as follows : — 

(i) no application under clause (b) shall be admitted after 

the expiration of ninety days from the date of the 
order in respect of which the application is made, 
unless the applicant satisfies the Judicial Commis- 
sioner that he had sufficient cause for not 3 makin g 
the application within that period : 

(ii) no such application shall be admitted in a small cause 

under the value of one thousand rupees or in an 
unclassed suit 3 under the value of two hundred 
rupees : 

(lii) on any such application the Judicial Commissioner 
shall not revise the decision of the Court below 
except in so far as sueh decision involves the question 


1 Act Y of 1008, s. 118. Limitation Act (IX of 1908) apply; 

a In computing the period of limi- Hog. VII of 1901, s 8 4- (2). 

tatxon tlio provisions of tlio Indian 8 Anlo, p, 229, noto 2, 
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of law or custom in respect of which the applica- 
tion has boen admitted : and 

(iv) when any such application has been admitted) the 
Judicial Commissioner shall, subject to the last fore- 
going proviso, treat the matter of the application as 
if it were an appeal. 

“ Explanation. — A question of procedure is not a question 
of law or custom within the meaning of clause ( b ).” 

Section 115 1 * of the Coclo of Civil Procedure (Act IX of 1908) does 
not apply to tho North-Western Frontier Province.- 

“ Section 8(>. — (3 ) When the business pending before any Additional 
Divisional Court consisting of one Judge, or before tho Court District 
of any District Judge, requires tho aid of au Additional Judge Judgcs ' 
for its speedy disposal, the Local Government may appoint to 
the Court an Additional Divisional Judge or an Additional 
District Judge, as tho case may be. 

“(2) An Additional Judge so appointed shall discharge 
any of the functions of a Divisional Judge or District Judge, 
as the case may lie, which tho Divisional Judge or District 
Judge may assign to him, and shall, as regards tho discharge 
of those functions, and subject to the provisions of sub- 
section (3), be deemed, for tho purposes of this .Regulation 
and of any other enactment for the timo being in force, to ho 
a Divisional Judge or District Judge. 

“(3) Whore an Additional Divisional Judge is appointed 
to a Divisional Court under sub-section (1), the Court shall 
not be deemed, for the purposes of this Regulation, to bo a 
Divisional Court consisting of more than ono Judgo. 

“ Section 87. Subject to tho provisions of any enactment TransfOTof 
for the time being in force, the Judicial Commissioner may, of 
his own motion or on the application of a party, withdraw any 
civil proceeding which is pending in any Court subordinate to 
him and for tho withdrawal of which provision is not made in 
sections 24 and 1 11 of tho Code of Civil Procedure, a and may 
either himself dispose of the proceeding or transfer it for dis- 
posal to any other subordinate Court. 

“Section 87 a. 1 — (1) Whon an appeal or ail application for 
revision is preferred to the Judicial Commissioner in respect commissioner 
of any decree or order which was passed by him in another fa 

1 Kovision, post, pi>. 854, 855. 3 Act V ol 1908. 

a Bog. VII o£ 1901, s. 84 (8). 4 lnsortod by Bog. I ai 1900, b. 2. 
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capacity, or in which he is personally interested, he shall, 
unless all the parties request him to dispose of the case him- 
self, transfer it for disposal to the High Court of Judicature at 
Lahore, 1 or to such officer as the Governor-General in Council 
may appoint to be an Additional Judicial Commissioner for the 
disposal thereof. 

“(2) When an Additional Judicial Commissioner is ap- 
pointed under sub-section (1 ), he shall, in disposing of any 
case transferred to him thereunder, have all the powers of the 
Judicial Commissioner under this Kegulation.” 

Under the Punjab Military Transport (Animals) Act, 
1903 (Punjab Act I of 1903), which now applies to the North- 
West Frontier Province and does not apply to the Punjab, a 
person who is dissatisfied as to the order made by a Collector 
as to the apportionment of compensation, 2 or as to the deposit 
thereof, 3 may require the Collector to refer the matter in dis- 
pute to the decision of the principal Civil Court of original 
jurisdiction, unless a special Judicial officer has been appointed 
by the Local Government to perform the functions of the 
Court withiu specified local limits. 4 * 

The order of the Court is final. 6 

Upper Tanawal. 

Tho Hazara (Upper Tanawal) Regulation, 1900, 6 has made 
special provision for the administration of certain portions of 
the territories constituting tho estate of the Chief of Amb in 
the district of Hazara in the Punjab. 

Except as hereinafter mentioned, no law or enactment iB in force in 
Upper Tanawal. 7 

Tho Local Government may doclaro that any enactment is in forco 
in Upper Tanawal, or in any specified local area therein, either wholly 
or to the extent, or with the modifications, sot forth in tho notification. 8 

The administration of justice both civil and cr imina l — 

(«) in Phulera (the boundaries of which are specified in 
the Schedule) vests in the Hhan of Phulera, and 

(b) in the rest of Upper Tanawal vests in the Chief of 
Amb. 9 


1 Rog. I of 1919, s. 2. » Bog. XI of 1900. 

* S. 17. 7 Ibid. s. 3. 

8 S. 23. * Ibid. s. 4, 

4 S. 21 (1). * Ibid. B. 5. 

s R 21 (2). 
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In administering civil justice, the rule o£ decision in Upper Tanawal Mode of 

j s adimmstoiing 

justice. 

{a) where any custom, which is reasonable and equitable Is estab- 
lished — sucii custom ; 

(b) where no such custom is established — justice, equity, and good 
conscience. 1 

Save as provided by the Regulation or by any law for the Exclusion <>f 
time being m force thereunder in Upper Tanawal, no Civil, ?"dinary * ° n ° f 
Criminal, or Revenue Court established without the limits of tnhunals< 
Upper Tanawal has jurisdiction within such limits. 2 

The Local Government may, either of its own motion or Revision, 
upon the report of the Commissioner of the Peshawar Division, 
revise any decision given, decree or sentence passed or order 
made by the Chief of Amb or the Khan of Phulera, as the case 
may be, in the exercise of any of the powers conferred upon 
them respectively, by the Regulation. In exercise of such 
power of revision tho Local Government may, in any proceed- 
ing, pass any order which such Chief or Khan might have 
passed under the Regulation. 3 

Tho Local Government may, by rule, confer such power 
of revision as it may deem fit upon the Commissioner of the 
Peshawar Division and the Deputy Commissioner of the 
Hazara District respectively. 4 

In the event of any difference or dispute at any time Definition ot 
arising as to tho limits of Upper Tanawal or of Phulera or of bouD,lar,es ' 
any part thereof, tho Deputy Commissioner of Hazara may 
define such limits or any part thereof. An appeal lies from 
Buch order to the Commissioner of the Peshawar Division, 
whoso decision is final. 6 


As to the power of the Local Government to make rules to carry out Power of 
all or any of tho purposes and objects of tho Regulations, see section 10 ^ent t o°m aka 
of the Regulation. rules. 


Ayr or Valley. 

By tho Agror Valley Regulation, 1891, special provision 
has been made for the bettor administration of the Agror 
Valloy dealing with the rights forfeited by the Khan of Agror. 
The Chief Commissioner of the North-West Frontier Province 
appoints an ofiicor to deal with such rights. 0 


1 Reg. n of 1900, s. C (1). 

* Ibid. s. 7. 

* Ibid. s. 8 (1). 


* lieg. II of 1900, s. 8 (2). 
5 Ibid. s. 9, 

» Reg. IV of 1891, s. 5. 
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No Court or Revenue Officer can take cognizance of the 
manner in which the Governor-General m Council or the 
Chief Commissioner or any such officer may exercise his 
powers vested by this Regulation . 1 


1 Bog, IV of 1801, s. 11. 



CHAPTER XXL 
OuDn Civil Counts. 

Tun Oudh Civil Courts Act, 3879 1 (with its amendments), 
contains the following : — 

“ Section 4. Besides the Courts established under any Grades of 
other enactment for the time being in force, there shall bo Court:5 ' 
four grades of Civil Courts in Oudh (narooly) : — 

(1) the Court of the Munsit; 

(2) the Court of the Subordinate Judge ; 

(3) the Court of the District Judge ; 

(4) the Court of the Judicial Commissioner. 

“ Section 5. The number of District Judges, Subordinate Number of 
Judges, and Munsifs shall be fixed, and may from time to Ju<isC!) ’ 
time bo altered, by the Local Government. 

“Section G. 2 Tho Judicial Commissioner, the District 
Judges, Subordinate Judges, and Munsifs shall bo appointed 
by the Local Government. 

“Section 7. When tho business ponding before any Additional 
District Judge requires the aid of Additional Judges for its • Tudscs- 
speedy disposal, tho Local Government may, upon tho re- 
commendation of the Judicial Commissioner, appoint such 
Additional Judges as may be requisite. 

“ Such Additional Judges shall porform any of the dutios 
of a Judge under chapter iii 3 of this Act that the District 
Judge may, with the sanction of tho Judicial Commissioner, 
assign to thorn ; and in tho performance of such duties they 
shall exercise the same powers as tho District Judge. 4 

“ Section 8. In the event of the death of a District Judge, Temporary 
or of his being incapacitated by illness or otherwise for the ^strict 

* — . Judge. 

1 Act XIII of 1879. pp. 230-241. 

2 As amended by Act XXXVIII of 4 As amended by Act IV of 1914, 

1920, Sch. I. Sob., Part 1. 

* Le. the general jurisdiction, post, 
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performance of his duties, or of his absence from the station at 
which his Court is held, the Additional Judge, or, if there is 
no Additional Judge attached to such Court, the Subordinate 
Judge holding his Court at the same place, shall, without 
relinquishing his ordinary duties, assume charge of the 
Judge’s office at such station ; and shall discharge such of tho 
current duties thereof as are connected with the filing of suits 
and appeals, the issue of processes and the like functions ; and 
shall continue in charge of the office until it is resumed by 
the District Judge, or assumed by an officer duly appointed 
thereto. 

“ Section 9. In the event of the death of a Subordinate 
n Judge, or of his being incapacitated by illness or otherwise for 
the performance of his duties, or of his absence on leave, when 
no person is appointed to act for him, the District Judge may 
transfer all or any of the proceedings pending in the Court of 
such Subordinate Judge either to his own Court or to the 
Court of a Subordinate Judge (if any) under his control. 

“All proceedings transferred under this section shall be 
disposed of as if they had been instituted in the Court to 
which they are so transferred.” 

The Local Government may appoint three or more 
persons to be Additional Judicial Commissioners, and to 
exercise jurisdiction as such in the Court of the Judicial 
Commissioner of Oudh. 1 

Every person so appointed shall hold his office during the 
pleasure of the Local Government. 

On the occurrence of a vacancy in the office of Judicial 
Commissioner or of an Additional Judicial Commissioner, or 
during the absence of the Judicial Commissioner or of an 
Additional Judicial Commissioner, the Local Government 
may, by a notification in the official Gazette, appoint such 
person as it thinks fit to act as Judicial Commissioner or as 
Additional Judicial Commissioner. And the person so ap- 
pointed may exercise jurisdiction as Judicial Commissioner 
or an Additional Judicial Commissioner until some person 
has been appointed to fill the vacancy under section 6 of 
the Oudh Civil Courts Act, 3879, or under this section, and 
has entered on the discharge of the duties of his office, or 


* 17. P. Act II of 1017, s. 2, as Sch. I. 
amended fcy Act XXXVIII of 1920, 
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until the absent Judicial Commissioner or Additional Judicial 
Commissioner has returned from his absence and has re- 
sumed charge of the duties of his office, or until the Local 
Government sees fit to cancel his appointment, as the case 
may be. 1 

Subject to the other provisions of the Oudh Courts Act, 
1891, an Additional Judicial Commissioner shall exercise the 
same jurisdiction as the Judicial Commissioner may exercise 
under any enactment for the time being in force, but only in 
such eases as the Judicial Commissioner may direct. 2 

The Judicial - Commissioner may, from time to time, 
transfer any case with respect to 'which he may have directed 
an Additional Judicial Commissioner to exercise jurisdiction, 
and of which the hearing before sucli Additional Judicial 
Commissioner has not commenced, for hearing and disposal 
to his own file or to the file of another Additional Judicial 
Commissioner (if any). 3 

Subject to the other provisions of Act XIY of 1891, 
every enactment for the time being applicable to the Judicial 
Commissioner shall apply to an Additional Judicial Commis- 
sioner when exercising any jurisdiction under the last fore- 
going section as if he were the Judicial Commissioner. 4 

Where this Act or any othor enactment for the time 
being in force requires a case to bo heard by a bench of two 
Judges of the Court of the Judicial Commissioner of Oudh, 
and that Court for the time being consists of three or more 
Judges, 5 * the Judicial Commissioner shall, from time to time, 
determine what two Judges shall constitute such bench. 0 

Any of the following proceedings, namely : — 

(a) an appeal from an original decree or order of a 

District Judge or Additional Judge, 

(b) an appeal which, under section 18, sub-section (1), of 

the Oudh Civil Courts Act, 1879, 7 as amended by 
the North-Western Provinces and Oudh Act, 1890,® 
lies from a decree or order of a Subordinate Judge 
to the Judicial Commissioner, 

1 U. P. Act IX of 1937, s. 2; Act 4 Act XIY of 1801,8.0, as amoudod 

XIV at 1891, s. 1 (2). by Act XYI of 181)7, s. i, 

* Act XVI of 1897, s. 8; Act XIV 3 U. P. Act II of 1917, ft. 8 (2), 

of 1891, s. 5. amending Act XIV of 1891, s. 5 (0). 

a Act XIV of 1891, b. 5 (2), as 3 Act XVI of 1897, s* 3. 

amended by U. P, Act II of 1017, * Act XIII of 1879. 

ft, 3 (1). « Act XX of 1890. 
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Rules in case 
of difference. 


(c) any other appeal, or any application or other matter, 
■with respect to which appeal, or application or 
other matter, the Judicial Commissioner or an Addi- 
tional Judicial Commissioner, as the case may be, 
before whom it is pending has certified under his 
hand that it should in his opinion be heard by two 
Judges, 

shall be heard by a bench consisting of two Judges of the 
Court of the Judicial Commissioner sitting together. 1 * 

Provided, with respect to clauses (a) and (1), as follows 
namely : — 

(i) that the amount or value of the subject-matter of tho 

suit in the Court of first instance was ten thousand 
rupees or upwards, and the amount or value of the 
matter in dispute on appeal to the Judicial Commis- 
sioner is the same sum or upwards, or 

(ii) that the decree or order appealed from involves, 

directly or indirectly, some claim or question to, or 
respecting, property of like amount or value. 3 

If the Court of the Judicial Commissioner of Oudh for the 
time being consists of only two Judges, and in any civil caso 
before the Judicial Commissioner and tho Additional Judicial 
Commissioner sitting together, 3 a difference of opinion arises, 
the following rules shall be observed : — 

(«) If the case is a civil case, then, unless the Judicial 
Commissioner and the Additional Judicial Commis- 
sioner concur in a decision reversing or varying the 
decree or order under their consideration, such 
decree or order shall be upheld : 

Provided that if the difference of opinion is on a 
question of law or of custom having tho force of law, 
or as to the construction of any doeumont or tho 
admissibility of any evidence, and either the Judicial 
Commissioner or the Additional Judicial Commis- 
sioner is of opinion that the question should be 
referred to the High Court at Allahabad, 4 tho 
Judicial Commissioner and the Additional Judicial 
Commissioner shall jointly state the question and 


1 Seo Qanga Baklish Simgli v. )>y Act XVI of 1897, a. 6. 

DaMp Singh (1901), 28 I A., 181 ; 24 3 Ante, p. 287. 

AH, 13 ; 5 0. W. N., 781. 4 Act XIV of 1891, s. 8. 

* Act XIV of 1891, a. 8, aa amended 
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forward such statement, with their respective 
opinions on the question, to the High Court. 1 


On receiving such statement, the High Court, by a bench constituted Procedure on 
bv two or more Judges as the Chief Justice may determine, shall decide undel i aat 
the question referred therein and transmit to the Judicial Commissioner foregoing 
a copy of its judgment under the signature of its Registrar, and the 
Judicial C ommis sioner and the Additional Judicial Commissioner sitting 
together shall, on receipt of the copy, proceed to dispose of the case in 
conformity with the decision of the High Coni't. 


When the Judges differ as to the decision of any such 

question, the decision shall be — 

(a) if there is a majority of the Judges, the decision of tho 

majority, and 

(b) if the Judges are equally divided, the decision of tho 


senior Judge. 2 

The Court of the District Judge shall be deemed to be the Principal Civil 
principal Civil Court of original jurisdiction in the district original 
over which his jurisdiction extends. The control over all tho 
Civil Courts in such district is invested in the said District civil Courts. 
Judge, but subject to the general control of the Judicial Com- 
missioner. 3 . , 

The Local Government shall, by notification m the official 
Gazette, 4 fix, and may by like notification from time to time jurisdiction, 
vary, the local limits of the jurisdiction of any Civil Court or 
person invested with the powers of a Civil Court under this 
Act. 

Subject to the provisions of tho Code of Civil Procedure, 
section fifteen/' and of any other enactment for the time being 


in force — 

(«) the jurisdiction of a District Judge extends to all ^2 a1 J atis ' 
original suits cognizable by the Civil Courts ; District 

(/i) the jurisdiction of a Subordinate Judgo extends to all *‘ a |“j onIinate 
suits in which tho amount or value of the subject- judge ; 
matter in dispute does not exceed ten thousand 
rupees ; and 

(c) the jurisdiction of a Munsif oxtencls to all suits inofMansif* 


1 Act XIV of 1891, s. 0, as 
amended by Act XVI of 1897, s. 7. 

a Act XIV of 1891, s, 10. 

* Act Xm of 1879, H« 10, 

* Ib%d. s. 10, 


s This is now s. 15 of Act V of 
1908, which is as follows: “Every 
suit shall bo instituted in tho Court 
of the lowest grade competent to 
try it,” 
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which such amount or value does not exceed one 
thousand rupees . 1 

The Judicial Commissioner 2 may, from time to time, direct, 
by notification in the official Gazette— 

(«) with respect to any Munsif named therein, that his 
jurisdiction shall extend, subject as aforesaid, to all 
suits of such value, not exceeding two thousand 
rupees, as may be specified in the notification ; 3 

(b) with respect to any Subordinate Judge named therein, 
that his jurisdiction shall extend, subject as aforesaid, 
to all original suits cognizable by the Civil Courts, 
and may by like notification withdraw such jurisdiction. 

An appeal from a decree or order of a Subordinate 
Judge in an original suit or proceeding shall, when an appeal 
is allowed by law, lie — 

(a) to the District Judge where tlio value of the suit in 

which, or in any proceeding arising out of which, 
the decree or order was made did not oxceed five 
thousand rupees, and 

(b) to the Judicial Commissioner in any other ease . 4 * 

An appeal from a decree or order of a Munsif shall, 
when an appeal is allowed by law, lie to the District Judgo . 6 

The Judicial Commissioner may, from lime to time, with 
the previous sanction of the Local Government, direct by 
notification in the official Gazette, that appeals from all or any 
of the decrees or orders of any Munsif shall bo preferred to 
such Subordinate Judgo as may be mentioned m the notifica- 
tion, and the appeals shall thereupon bo preferred accordingly . 0 

Wkon appeals are so preferred like Subordinate Judge may dispose 
of tkom. 7 

Every District Judge may from time to time, subject to 
the orders of the Judicial Commissioner, refer to any Sub- 
ordinate Judge under his control any appeals pending before 
him from the decrees and orders of Munsifs ; and such 


1 Act XIII of 1879, s. 17. 

* Ibid. s. 10. Soo Aot IV of 1914, 

Sola. 

8 Substituted by Aot XX of 1890, 

s. 30. 

* Ibid . s. 40. Soe ante , pp. 288, 

239, as to the oases where the Judi- 
cial Commissioner and the Additional 


Judicial Commissioner sit together 
to hear appeals. 

5 Substituted for s. 18 of Act Xltl 
oi 3879 by A6t XX of 1890, s. 40. 

8 M 

7 Soe Sheo JFarakk v. Llamchandra 
(1914), 37 All., 70, 
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Subordinate Judge shall hear and dispose of such appeals 
accordingly. 

The District Judge may withdraw any appeals so referred, 
and hear and dispose of appeals so withdrawn . 1 

Appeals from the decrees and orders of District Judges and Appeals iiom 
Additional Judges in original suits and proceedings shall, Ada'taonai d 
when such appeals are allowed by law, lie to the Judicial Judges ‘ 
Commissioner . 2 

No presiding officer of any Court having jurisdiction under Presiding 
this Act shall try any suit or appeal in which he is a party or nftto t/y^a* 
personally interested, or any appeal against a decree or order disinterested 
passed by himself, or shall adjudicate upon any proceeding 
connected with or arising out of such suit or appeal. 

When any such suit, appeal, or proceeding comes before Mode or 
any such presiding officer, he shall forthwith transmit the sucKu^ etc. 
record of the case to the Court to which he is immediately 
subordinate, with a report of the circumstances attending tho 
reference. 

The superior Court shall thereupon dispose of the case in 
the manner prescribed by section twenty-four of the Code of 
Civil Procedure . 3 

r In the event of an appeal being preferred from a judgment 
or order passed by a Judicial Commissioner or an Additional 
Judicial Commissioner in any other capacity, or in which he 
has any personal interest, the case shall bo heard by the 
Additional Judicial Commissioner, or tho Judicial Commissioner 
as the case may be. * 4 * * 

The Judicial Commissioner 0 may invest, within such local Small Cause 
limits as he from time to time fixes, any District Judge, jurisdiction. 
Additional Judge, or Subordinate Judge with the jurisdiction 
of a Judge of a Court of Small Causes lor the trial of suits 
cognizable by such Courts up to the amount of live hundred 
rupees, and any Munsif with similar jurisdiction up to the 
amount of two hundrod and fifty rupees , 0 and may, whenever 
he thinks fit, withdraw such jurisdiction from the Judge or 
Munsif so invested . 7 

1 Act XIII o£ 1879, s. 19. amended by Act IV of 1914, Soh., 

* Act XIII of 1879, a. SO. Part I. This section does not apply 

3 Act V of 1908, post, pp. 820, 821. to Honorary Mnnsifs and Benches : 

* *-» Aot XIV of 1891, b. 11 (3). see United Provinces Honorary Mon- 

6 Aot IV of 1914, Soh., Part I. sifs Aot, 3896 (U. P. Act II of 1896), 

3 U. P. Aot II of 1912, s. 2. s. 38, ante, p. 135. 

1 Aot XIII of 1879, S. 24, as 
X. C.J.I. 


16 
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Jurisdiction For the purposes of the Indian Divorce Act, 1 * the District 
under Divoico j U( j ge 2 shall, throughout the said territories to which this 
Act applies, be deemed to be the Commissioner of the Division. 3 4 

There is no appeal to the Allahabad High Court from a decree for 
dissolution of marriage made by a District Court in Ouclh. 1 


Local limits of The Local Government may fix and vary the local limits 
jjunschction. ^ j ur isdietion of any Civil Court or person invested with 
the powers of a Civil Court under the Oudh Civil Courts Act, 
1879. 5 * 


Law applicable Every enactment for the time being applicable to the Judicial Com- 
te Additional m issiouer applies to an Additional Judicial Commissioner. 0 
J udicini 
Commissions. 

Suspension and The Judicial Commissioner may, with the previous sanction 
judicial ° f of the Governor-General in Council, be suspended or removed 
Commissioner, ^ Lcxjal Government. 7 

Any District Judge, Additional Judge, Subordinate Judge, 
or Munsif may be suspended or removed by the Local Govern- 
ment. 8 

The Judicial Commissioner may, whenever he sees urgent 
necessity for so doing, suspend any Subordinate Judge or 
Munsif under his control, 

"Whenever the J udicial Commissioner exercises this power, 
he shall forthwith report to the Local Government the circum- 
stances of the suspension, and the Local Government shall 


Su Dominate 

judicial 

officers. 

Subordinate 

Judge or 

Munsif, 


make such order thereon as it thinks fit. 9 
Suspension of Any District Judge may, whenever he sees urgent necessity 

District Judge, for so doing, suspend any Munsif under his control. 

Whenever the District Judge suspends any such Munsif, 
he shall forthwith send to the Local Government, through the 
Judicial Commissioner, a full report of the case, with the 
evidence (if any) ; and the Local Government shall make such 
order thereon as it thinks fit. 10 

As to the laws in force in Oudh, see the Oudh Laws Act, 
1876, 11 and the Aets amending it. 

Ab to Village Courts, see ante, pp. 136, 137. 


i IX of 1869. 

> Act, XX of 1890, s. 42. 

> Aot an oi 1879, s. 26. 

4 Percy v. Percy (189G), 18 All., 

375, overruling Morgan v. Morgan 

(1882), 4 AH., 308. 

4 Act XIII of 1879, S. 16. 


6 Act XIV of 1891, s. 6, as amon&od 
by Act XYI of 1897, s, 4. 

* Act XIII of 1879, $. 28. 
s Ibid. s. 29. 

• Ibid. s. 30. 

» And. s. 81. 

u Act XYIH of 1876. 
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The constitution and jurisdiction o£ the Subordinate Civil 
Courts iu the Punjab are to bo found in the Punjab Courts Act, 

1918, 1 as amended by the Punjab Courts Amendment Acts, 

1919 2 and 1922, 3 and supplemented by the Punjab Courts 
(Supplementing) Act, 1919. 4 

The Act extends to the Punjab, and as so amendod is as Extant of Act. 
follows : 

“Section 18. B Bosides the High Court 0 the Courts of Classes «r 
Small Causes established under the Provincial Small Causes 0oul:t ' li * 
Courts Act, 1887, and tho Courts established under any other 
enactment for the time being in force, there shall be the 
following classes of Civil Courts, namely : — 

(1) the Court of the District Judgo ; 

(2) the Court of the Additional Judge ; and 

(3) the Court of the Subordinate Judge. 

“ Section 19. — (1) Eor the purposes of this Part the Local Cmi districts. 
Government shall divide the territories under its administra- 
tion into civil districts. 

“ (2) The Local Government may alter the limits or the 
number of these districts. 

“Section 20. The Local Government shall appoint as District 
many persons as it thinks necessary to be District Judges, and Jll<lecs ' 
shall post one such person to each district as District Judge of 
that district : 

“ Provided that the same person may, if tho Local Govern- 
ment thinks fit, be appointed to be District Judge of two or 
more districts. 


* Punj. Act VI o£ 3918. 

* Punj. Act IV o£ 1919. 
8 Punj. Act IX ol 1922. 

* Act IX of 1919. 


5 As amonded by Punj. Act IX of 
1922, s. 8. 

8 Punj. Act IV of 1919, s. 2 (2), 
Ante, chap. vi. 
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“ Section 21. — (1) When the business pending before any 
District Judge requires the aid of an Additional Judge or 
Judges for its speedy disposal, the Local Government may 
appoint such Additional Judges as may be necessary. 

“ (2) An Additional Judge so appointed shall discharge 
any of the functions of a District Judge which the District 
Judge may assign to him, and in the discharge of those 
functions he shall exercise the same powers as the District 
Judge. 1 

“ Section 22. 3 —(1) The Local Government may, after con- 
sultation with the High Court, fix the number of Subordinate 
Judges to be appointed, and when there is a vacancy in that 
number may, subject to the rules, if any, made under sub- 
section (2), appoint such person as is nominatod by the High 
Court to tho said vacancy. 

“ (2) The Local Government may, after consultation with 
tho High Court, make rules as to tiro qualifications of persons 
to be appointed Subordinate Judges.” 

“ Section 24. Tho Court of the District Judge shall be 
deemed to be the District Court or principal Civil Court of 
original jurisdiction in the district. 

“ Section 25. Except as otherwise provided by any enact- 
ment for the time being in force, the Court of the District 
Judge shall have jurisdiction in original civil suits without 
limit as regards tho value. 

“ Section 26. 3 The jurisdiction to bo exorcised in origi- 
nal civil suits as regards tho value by any person appointed 
to bo a Subordinate Judge shall bo determined by tho High 
Court eithei* by including him in a class or otherwise as it 
thinks fit. 

“ Section 27. 4 — (1) The local limits of the jurisdiction of a 
Subordinate Judge shall be such as tho High Court may 
define. 

“(2) When tho High Court posts a Subordinate Judge 
to a district, the local limits of the district shall, in the 
absence of any direction to the contrary, he deemed to be tho 
local limits of his jurisdiction. 


1 Of, Behari Lai v. Kundan Lai 1922, s. 4. 
(1922), P. 0., 28/7/22. 8 Ibid. s. 0. 

3 As amended f>y Punj, Act IX of 4 Ibid. s. 7. 
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“ Section 28. 1 — (1) The Local Government may, after eon- special Judaea 
sultation with the High Court, appoint any person to be an 
Honorary Subordinate Judge, and the High Court may confer 
on such Judge all or any of the powers conferable under this 
Act on a Subordinate Judge with respect to particular classes 
of suits, or with respect to suits generally in any local area. 

“(2) The Local Government may direct any uneven 
number of persons invested with powers of the same descrip- 
tion and exercisable within the same local area under this 
section to sit together as a bench ; and those powers shall, 
while the direction remains in force, be exercised by the bench 
so constituted, and not otherwise. 

“(8) The decision of the majority of the members of a 
bench constituted under this section shall be deemed to bo the 
decision of the bench. 

“ (4) “ Persons on whom powers are conferred under this 
section and the benches constituted under this section shall be 
deemed, for the purposes of this Part, to be Subordinate 
Judges. 

“ Section 29. 2 The High Court may, by notification in p 0Wli r to 
the official Gazette, confer, within such local limits as it “Jiato 
thinks fit, upon any Subordinate Judge the jurisdiction of a J].j„' e S court 
Judge of a Court of Small Causes under the Provincial Small jurisdiction. 
Causo Courts Act, 1887, 3 for the trial of suits cognizable by 
such Courts up to such value not exceeding five hundred 
rupees as it thinks fit, and may withdraw auy jurisdiction so 
conferred. 

“Section 80.— (1) The High Court may by general or ExcicUe by 
special order authorise any Subordinate Judge to take cogni- juj!,. o? a ° 
zance of, or any District Judge to transfer to a Subordinate {S^ctojuit 
Judge under his control, any of the proceedings next horoin- 
after mentioned or any class of those proceedings specified in 1 
such order. 

“ (2) The proceedings referred to in sub-section (1) are the 
following, namely : — 

(a) Proceedings under the Indian Succession Act, 1865, 4 
and the Probate and Administration Act, 1881, 5 
which cannot bo disposed of by a District Delegate. 


1 As amended by Punj. Act IK of 

1922, a. 8. 

* Ibid. g. 9. 


o Act IK of 1S87. 
4 Act X of 1805, 

« Aot V of 1881, 
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(fy Proceedings under the Guardians and Wards Act, 
1890. 1 

“(3) The District Judge may withdraw any such proceed- 
ings taken cognizance of by or transferred to a Subordinate 
Judge, and may either himself dispose of them or transfer 
them to a Court under his control competent to dispose of 
them. 

“ (4) Proceedings taken cognizance of by or transferred to 
a Subordinate Judge as the case may be under this section 
shall be disposed of by him subject to the rules applicable to 
like proceedings when disposed of by the District Judge, 
of a court. slttlog “ Section 31. 2 * — (1) The High Court may fix the place 

or places at which any Court under this Part is to be held. 

“ (2) The place or places so fixed may be beyond the local 
limits of the jurisdiction of the Court. 

“ (3) Except as may be otherwise provided by any order 
under this section, a Court under this part may be held at any 
place within the local limits of its jurisdiction, 
and^removfii. “Section 32. a — (1) Any District Judge may be suspended 
or removed from office by the Local Government. 

“(2) Any Subordinate Judge may be suspended from 
office by the High Court subject to the confirmation of the 
Local Government, and removed from office by the Local 
Government on the report of the High Court. 

Courts 1 ° £ “ ^ ec ^ on Subject to tho general superintendence and 

Power to control of the High Court, the District Judge shall have 

busmosh? control over all the Civil Courts under this Part within the 

local limits of his jurisdiction. 

“ Section 34. Notwithstanding anything contained in the 
Code of Civil Procedure, every District Judge may by written 
order direct that any civil business cognizable by his Court 
and the Courts under his control shall be distributed among 
such Courts in such manner as he thinks fit : 

“ Provided that no direction issued under this section shall 
empower any Court to exercise any powers or deal with any 
business beyond the limits of its jurisdiction.” 

“ Section S7. 4 A District Court may, with the previous 
Judge’s powers, sanction of the High Court, delegate to any Subordinate 


1 Act VIII of 1890. 

* As Amended by Punj, Act DC of 

1922, b. JO. 


* Ibid, a, 11. 
4 Ibid, s. 13. 
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Judge in the district the power conferred on a District 
Court by sections 33, 34 and 35 of this Part and section 24 of 
the Code of Civil Procedure, 1 2 to be exercised by the Subordi- 
nate Judge in any specified portion of the districts, subject to 
the control of the District Court. 

“ Section 38. — (1) Save as otherwise provided by any Appeals iioni 
enactment for the time being in force, an appeal from a or Additionaf 
decree or order of a District Judge or Additional Judge exer- Jud s es - 
cising original jurisdiction shall lie to the High Court. 

“(2) An appeal shall not lie to the High Court from a 
decree or order of an Additional Judge in any case in which, 
if the decree or order had been made by the District Judge, 
an appeal would not lie to that Court. 

“ Section 'JO. 3 — (1) Save as aforesaid, an appeal from a Appeals &om 
decree or order of a Subordinate Judgo shall lie — judges. inatl! 

(а) to the District Judge where the value of the original 

suit in which the decree or order was made did not 
exceed five thousand rupees ; and 

(б) to the High Court in any other case. 

“ (2) Where the function of receiving any appeals which 
lie to the District Judgo under sub-section (1) has been assigned 
to an Additional Judge, the appeals may bo preferred to the 
Additional Judge. 

“(3) The High Court may by notification direct that 
appeals lying to the District Court from all or any of the 
decrees or orders passed in an original suit by any Subordinate 
Judge shall be preferred to such other Subordinate Judge as 
may be mentioned in the notification, and the appeals shall 
thereupon be preferred accordingly, and the Court of such 
other Subordinate Judge shall be deemed to bo a District 
Court for the purposes of all appeals so preferred. 

“Section 40. 3 — (1) A District Judgo may transfer any Powor to 
appeals ponding before him from the decrees oi- orders olgSSSffiff 
Subordinate Judges to any other Subordinate Judge under Jud « es - 
his administrative control competent to dispose of them. 

“(2) The District Judge may withdraw any appeal so 
transferred, and either hear and dispose of it himself or 
transfer it to a Court under his administrative control com- 
petent to dispose of it. 


3022 , s. is. 

3 Ibid. s. 15, 


1 Act V of 1908. 

2 As amended by Pun}. Act IX of 
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“ (8) Appeals transferred under this section shall be dis- 
posed of subject to the rules applicable to like appeals ■when 
disposed of by the District Judge. 

“ (4) The powers conferred by this section shall be exer- 
cised subject to such general or special orders as may from 
time to time be issued in this behalf by the High Court. 

Second appeal. “ Section 41. — (1) An appeal shall lie to the High Court 

from every decree passed in appeal by any Court subordi- 
nate to the High Court on any of the following grounds, 
namely, — 

(a) the decision being contrary to law or to some custom 
or usage having the force of law ; 

( l ) the decision having failed to determine some material 
issue of law or custom or usage having the force of 
law; 

(c) a substantial error or defect in the procedure provided 
by the Code of Civil Procedure, 1908, or by any 
other law for the time being in force which may 
possibly have produced error or defect in the deci- 
sion of the case upon the merits. 

“ (2) An appeal may lie under this section from an appel- 
late decree passed ea parte. 

“ (3) Notwithstanding anything in sub-section (1) of this 
section, no appeal shall lie to the High Court from a decree 
passed in appeal by any Court subordinate to the High Court 
regarding the validity or the existence of any custom or usage 
unless the Judge of the Lower Appellate Court has certified 
that the custom or usage is of sufficient importance, and that 
the evidence regarding it is so conflicting or uncertain that 
there is such substantial doubt regarding its validity or exist- 
ence as to justify such appeal : 1 

Second appeal “ Section 42. — (]) No second appeal shall lie except on the 

on no other _ . . . * x 

ground. grounds mentioned m section 41. 

No second “ (2) No second appeal shall lie in any suit of tho nature 

certain suits, cognixable by Courts of Small Causes when the amount or 
value of the subject-matter of the original suit does not exceed 
five hundred rupees.” 

Revision, “ Section 44. The High Court may call for the record of 

any case which has been decided by any Court subordinate to 
it and in which no appeal lies thereto, and if such subordinate 
Court appears — 

1 Bam Baktii v. Mela Bam (1921), 2 Lahore, 167. 
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(a) to hate exercised a jurisdiction not vested in it by law ; 
or 

(h) to have failed to exercise a jurisdiction so vested ; or 

(<?) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity ; 

the High Court may make such order in the case as it thinks 
fit. 1 

“ Section 45. 2 Except as otherwise provided by this Part, 
any powers that may be conferred by the High Court on any 
person under this Part may be conferred on such person 
either by name or by virtue of office. 

“ Section 46. 3 Whenever any person holding an office in 
the service of Government who has been invested with any 
powers under this Part throughout any local area is trans- 
ferred or posted at any subsequent time to an equal or higher 
offico of the same nature within a like local area he shall, 
unless the High Court otherwise directs or has otherwise 
directed, exercise the same powers in the local area to which 
he is so transferred or posted.” 

As to the law in forco in the Punjab, see Punjab Laws Acts IY of 
1872, 4 XV of 1875, and XXIY of 1881, and Punjab Acts VII of 1895, and 
and I of 1910. 

By section 76 of the Punjab District Bates Act, 1883, 5 
suits for the recovery from co-sharers, tenants, or others of 
any sum on account of any rate or tax imposed under that 
Act, and suits on account of illegal exaction of any such rate 
or tax, or for settlement of accounts connected therewith shall, 
unless the Local Government otherwise dirocts, be cognizable 
by the Courts which for the time being have cognizance of 
suits for rent due on land. 


Village Panchayats. 

The Village Panchayat Act, 1922, 6 provides for Panchayats 7 
in the Punjab. 

Its provisions with regard to constitution, establishment, 


1 Qhjpost, pp. 854, 855. 

'* As amended by Punj. Act IX of 
1922, s. 16. 

* Ibid. s. 17. 

4 Ss. 23-82, doaliugwifchlusolvenoy, 

were repealed by Act III of 1907, 


h. U t Sob. 

• Act XX of 1888. 
e Piiuj, Act III of 1922. 

7 Lit. a court of arbitration con- 
sisting of five or more members, 


Mode of 
appointment 
and conferring 
powers. 


Continuance 
of powers of 
officers. 


Punjab 
District Iiates 
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meetings, and jurisdiction are smilar to those to be found in 
the United Provinces Village Panchayat Act, 1920. 1 

As to amendments to this Act, see Punjab Village Panchayat 
Act (Amendment) Act, 1922. 2 

Delhi. 

By a proclamation dated September 17th, 1912, the new 
Province of Delhi was created, and provision was made for its 
administration by a Chief Commissioner ; and by a proclama- 
tion dated February 22nd, 1915, further territory was added 
to such new Province. 

See Delhi Laws Acts, 1912, 3 and 1915. 4 


4 Act VII ot 1915, as amended by 
Act XVIII of 1919. 


1 Ante, pp. 13G, 138. 

* Punj. Act X of 1922, 
s Act XIII of 1912. 



CHAPTER XXIII. 

Sindh. 

The High Court of Bombay has no jurisdiction over the Bar erf 

Province Of Sindh. 1 Bombay Till'll 

Court 

This does not alTcct the Administrator-General’s Act (III of 1913), 2 
or invalidate giants of Probate or Letters of Administration made by 
such High Court. 3 

The Civil Courts of the Province of Sindh are constituted 
by Bombay Act XII of 18GG, as amended by Bombay Acts I of 
190G, I of 1910, and II of 1916. 

Tho Court of the Judicial Commissioner is the highest Court of 
Court of appeal in civil matters in the Province and is the commissioner. 
District Court of Karachi. It consists of three or more 
Judges, 4 one of whom is the Judicial Commissioner, and the 
others Additional Judicial Commissioners. One of the Addi- 
tional Judicial Commissioners must be a barrister of not less 
than five years’ standing. 15 

The Judicial Commissioner and Additional Judicial Com- Appomtmcnt 
missioners are appointed by the Local Government, by whom 0 u 
alone they are liable to be suspended or removed. Witliin 
the district of Karachi each of them exercises all the jurisdic- 
tion and has all tho powers of a Judge of a District Court. 6 

There is in each district a District Court, presided over Distiict Courts, 
(save as provided ) 7 by a Judge appointed by the Local 
Government 8 by which only he is liable to be suspended or 
removed . 0 

The District Court is, within the meaning of the Code Jurisdiction of 

’ District Court. 

1 Act V of 1872, s. 1. 5 Bom. Act I of 1906, s. 2. 

* Ibid. b. 2, added by Act XX of « S. 1 a of Bom. Act I of 1806; 

1872, s. 1. added by Bom. Act 1 of 1906, s. 2. 

* Ibul. s. 3, addod by Act XX of 7 Bom. Act I of 1906, s. 8. 

1872, s. 1. 8 Bom. Act I of 1910, Sch. I (29). 

* Act XXXVni of 1920, Sob. I. 8 Item. Aot XU of 1866, s. 2. 
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of Civil Procedure , 1 the principal Court of original jurisdiction 
in the district . 2 

The District Court of Karachi is a Colonial Court of 
Admiralty . 3 

There are in each district as many Subordinate Civil 
Courts as the Local Government , 4 acting under the general 
control of the Government of India 6 from time to time 
directs. Every such Court is a subordinate Court of original 
civil jurisdiction within such limits as the Commissioner in 
Sindh, with the sanction of the Local Government, may from 
time to time determine, and is presided over by a Judge 
appointed by the Commissioner in Sindh . 6 

The jurisdiction of every such subordinate Court extends to 
all suits and proceedings of a civil nature wherein the value or 
subject-matter of the claim does not exceed five thousand 
rupees . 7 

A regular appeal 8 lies from the decisions of a District 
Judge in the exercise of his original civil jurisdiction to the 
Court of the Judicial Commissioner , 9 whenever such appeal 
is allowable under the Code of Civil Procedure 10 or under any 
other law for the time being in force in Sindh . 11 

A regular appeal 8 lies from the decision of a Judge of 
a subordinate Court to the District Court of the district 
within which such subordinate Court is situated, wherever 
such appeal is allowable under the Code of Civil Procedure , 12 
or under any other law for the time being in force in Sindh . 13 

The Commissioner in Sindh may suspend or remove from 
. office for misbehavour or neglect of duty any Judge of a sub- 
ordinate Court. The Judicial Commissioner may suspend 
such Judge from office pending an inquiry into such conduct. 

Any District Judge may, wherever he sees urgent necessity 
for so doing, suspend from office any Subordinate Judge 
under his control. But when he does so he must immediately 
report the case to the Court of the Judicial Commissioner . 14 


As to the power of the Judicial Commissioner to make rules, see 
section 9a, added to Bombay Act XII of 1866 by Bombay Act I of 1906, 


section 6. 


1 Act 7 of 1908, s. 2 (4). 

2 Bom Act XII of I860, s. 3. 

» Act XVI of 1891, s. % 

* Bom. Act I of 1906, s. 9. 

6 See Bom. Act I of 1910, Sch. I, 
o Bom. Act XII of 1866, s. 4. 

» Ibid. s. 6. 


8 lx. on the law or facts or both, 

3 Bom. Act I of 1906, s. 9. 

18 Act V of 1908, $o$t f pp. 334, 335. 
11 Bom. Act XII of I860, s. 6. 
w Act V. of 1908, post, pp. 334, 335, 

13 Bom. Act XII of 1860, s. 8. 

14 Bom. Act I of 1906, s. 5, 



chap, xxm.] 


SINDH. 


253 


Section 98 of the Code of Civil Procedure 1 does not apply Difference or 

. . _ - . OplUlOIl, 

to the Court of the Judicial Commissioner. In that Court 
where any appeal is heard by a bench of two or more Judges 
the appeal shall be decided in accordance with the opinion of 
such Judges or of the majority (if any) of such Judges. 

Where there is no such majority which concurs in a judg- 
ment varying or reversing the decree appealed against, such 
decree shall be affirmed : 

Provided that, where the Bench hearing the appeal is 
composed of two Judges and the Judges composing the Bench 
differ in opinion as to the decision, then the appeal may, in 
the discretion of the Judicial Commissioner, be either referred 
to a third Judge or reheard by a Bench of at least three 
Judges. Where the appeal is so roferred or reheard, it shall 
1)0 decided according to the opinion of the majority, if any, of 
the Judges who have heard it, or where there is no such 
majority which concurs in a judgment varying or reversing 
the decree appealed against, such decree shall be affirmed. 2 

A Judge of the Court of the Judicial Commissioner when when judge 
sitting in a Bench of three or more Judges can try any appeal agaiSfchfs P own 
against a judgment decree or order passed by himself . . . judgment 
in a civil . . . matter, and can adjudicate upon any proceed- 
ing connected with, or arising out of, such judgment decree 
or order. 3 

As to the power of the Judicial Commissioner to appoint, dismiss, Appointment 
and suspend officials of the Court, seo Bombay Act I of- 1906, s. 7. 4 °f officers. 

The Court of the Judicial Commissioner has general Control of 
control over all Courts which are subject to its appellate Courta. ina e 
jurisdiction. 5 

The Court of the Judicial Commissioner may, with the Control by 
sanction of tho Local Government, make rules for the due £>iStnct Judf?e * 
exercise by the District Judges of the general coutrol vested in 
them over all Civil Courts within their respective districts, and 
for the visitation and inspection of such Courts by the District 
Judges or their assistants. 6 

Sindh is a Scheduled District. 7 Law 

administered. 

1 Aot V of 1908, post , p, 342. 18G6 by Bom. Act I of 1906, s* 8. 

2 S. 9b, added to Bom. Act XII of 6 S. 9 a, added by Bom. Act I of 
1866 by Bom. Act I of 1906, s. G, 1906, s. 6. 

8 IM- 9 Acts XIV of 3874, 0. 1, Sch. 1, 

* Act I (Bo. 0.) of 1906, s. 7. Pt. II, and XV of 1874, s, 2, Sch. VI, 

* S. 15a, added to Bom. Act XII of Pfc. II, 
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That and 
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Mamin idais* 
Courts. 


By section 12 of Bombay Act XII of 1866 nothing in that 
Act applies to that portion of the Province of Sindh which was 
then in charge of the Political Superintendent of Thar and 
Parkar. By section 21 of Bombay Act I of 1906 the Local 
Government may alter or rescind any of the then existing 
rules for the administration of justice in that part of the 
Province, or extend all or any of the provisions of the Act to 
the whole or to any part of such part of the Province. 

As to the power of the Governor of Bombay in Council to delegate 
his powers as the Local Government of the Province of Sindh to the 
Commissioner m Sindh, see Act V of 1868. 

The Court of the Judicial Commissioner of Sindh may 
exercise over Mamlatdars’ Courts in the Province of Sindh 
the powers exercised by the High Court of Bombay 1 over 
Mamlatdars’ Courts in other parts of the Bombay Presidency. 2 


1 Ante, p. 156. 

2 Bom. Act II o! 1906, s. 2d. Soo 


ante, pp. 154-157. 



CHAPTER XXIV. 


Small Cause Courts in Presidency Towns. 

The Presidency Small Cause Courts Act, 1882, 1 as amended, 
contains the following provisions : — 

“ Section 5. There shall be in each of the towns of Courts oE^^ 
Calcutta, Madras, aud Bombay, a Court, to be called the Court established, 
of Small Causes of Calcutta, Madras, or Bombay, as the case 
may be. 

“ Section G. 2 The Small Cause Court shall be deemed to Court^tojjo^ 
be a Court subject to the superintendence of the High Court supoiintond- 
of Judicature at Fort William, Madras, or Bombay, as the court 0 / 
case may be, within the meaning of the Letters-Patont, 
respectively dated the 28th day of December, 1865, for such 
High Courts, 3 and within the meaning of the Code of Civil 
Procedure, and to bo a Court subordinate to the High Court 
within the moaning of section 6 of the Legal Practitioners 
Act, 1879, 4 and tho High Court shall have in respect of the 
Small Cause Court the same powers as it has under 5, 6 
George V. c. 61, s. 107, 5 in rospect of Courts subject to its 
appellate jurisdiction.” 

As to tho revision of Small Cause Court decrees by tho High Court, 
see post, up. 203, 204. 

“Section 7.° The Local Government may, from time to Appointment, 
time, by notification in the official Gazette, appoint a person removaiof 
to be Chief Judge, and so many other persons as it thinks fit Jud e° s> 
to be Judges of the Small Cause Court : 

“ Provided that — 

(1) No person shall be appointed to be Chief Judge of a 
Small Cause Court unless he is — 

» Act XV of 1882. « Ante, p. 27. 

8 As amended by Aot I of 1895, s. 2. 8 As amended by Aots XXIII of 

8 Ante, chap, iii. 1017, s. 2, and XXXVIII of 1920, 

8 Act XVIII. of 1879. Soh.1. 
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(a) an Advocate of a High Court of Judicature 
established under the Indian High Court Act, 1861, 1 
or the Government of India Act, 1915, 2 or 

( b ) a vakil or attorney of one of the said High 
Courts. 

(2) No person shall be appointed to be a Judge of a Small 

Cause Court unless he is — 

(а) an advocate, vakil, or attorney of one of the 
said High Courts, or 

(б) a Judge of a Court of Civil Judicature of not 
less than 5 years’ standing ; and 

(3) of the persons so appointed to be Judges, including 

the Chief Judge, not less than one-third shall bo 
advocates of one of the said High Courts. 

“ The Local Government may, by a like notification, sus- 
pend and remove any Judge so appointed. 

Rank ana “ Section 8. The Chief Judge shall bo tlio first of the 

judges. Judges in rank and precedence. 

“ The other Judges shall have rank and precedence as the 
Local Government may, from time to time, direct. 

Performance of “Section 8 a . 3 — (1) During any absence of the Chief Judge 

absent judge, or any Judge of the Court, or during the period for which any 
Judge is acting as Chief Judge, the Local Government may 
appoint any person, having the qualifications required by 
section 7, to act as Chief Judge or Judge of the said Court, as 
the case may be. 

“ (2) Every person' so appointed shall be authorised to 
perform the duties of the Chief Judge or a Judge of the said 
Court until the return of the absent Chief Judge or Judge or 
of the Judge acting as Chief Judge, or until the Local Govern- 
ment see cause to cancel the appointment of such acting Chief 
Judge or Judge, as the case may be. 

Regist i ar. “Section 9. — (1) The High Court may by rule (aa) i 

empower the Registrar to hear and dispose of undefended 
suits and interlocutory applications or matters ; and (5) cancel 
or vary any such rule or rules. 

“ The High Court may by rules provide for the exercise 
by one or more of the Judges of the Small Cause Court of any 


i 24, 26 Viot. o. 104. 

* 5, 6 Geo, V. c, 61« 


a Act III of 1899, s. 3. 
4 IM. s« 4. 
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powers conferred on the Small Cause Court by this Act or 
any other enactment for the time being in force. 1 

“ Section 10. Subject to such rules, the Chief Judge may, 
from time to time, make such arrangements as be thinks fit 
for the distribution of the business of the Court among the 
various Judges thereof. 

<f Section 11 Save as hereinafter otherwise provided, 
when two or more of the Judges sitting together differ on any 
question, the opinion of the majority shall prevail; and, if 
the Court is equally divided, the Chief Judge, if he is one of 
the Judges so differing, or, in his absence, the Judge first in 
rank and precedence of the Judges so differing, shall have the 
casting voice.” 2 * 

“ Section 18. The Local Government may, from time to 
time, appoint an oflicor to be called the Registrar of the Court, 
and to be the chief ministerial officer of the Court ” 


Chief Ju<li?c to 
distribute busi- 
ness oh Oouit. 


Proceduie in 
c<isc* of difLer- 
enceof opinion. 


Appointment 
of Rei»;ifttiai 
and rrumutci ml 
ofhceis. 


As to the appointment of a Deputy Registrar and of other ministerial 
officers, and the removal of the Registrar and othor ministerial officers, 
see Act XV of 1882, s. 18, as amended by Act 111 of 1899, s. 5. 

“ Section 14. The Local Government may invest the Regwtiai may 
Registrar with the powers of a Judge under the Act for the wau powers of 
trial of suits in which the amount or value of the subject- 
matter does not exceed twenty rupees. And, subject to the oc, ' dm - twenty 
orders of the Chief Judge, any Judge of the Small Cause l “ l ’ ees ’ 

Court may, whenever he thinks fit, transfer from his own file 
to the file of the Registrar any suit which the latter is com- 
petent to try, 4 * or an application for the recovery of possession 
of immovable property.” 6 

“ Section 36. All questions, other than questions relating to pro- Law 
oedure or practice, which arise m suits or other proceedings m the Small admmisiel0cL 
Cause Court shall be dealt with and determined according to the law for 
the time being administered by the High Court in the exercise of its 
ordinary original jurisdiction.” ({ 

“ Section 17. The local limits of the jurisdiction of each Local limits of 
of the Small Cause Courts shall be tho local limits for the (]ourt! ctl ° n ° f 
time being of tho ordinary original civil jurisdiction of the 
High Court. 7 


1 Act J of 1895, s. 5. 

2 As to a difCoronco of opinion on a 

question of Jaw, see s. 09, pout, pp. 266, 

267. 

8 As amended by a. 5 of Act l LX 

T. C.J.I. 


oL 1899. 

1 Of. ante, p. 67. 

& Act L of J895, s. G. 

6 See ante, pp. 22, 59, 60. 

7 Bee ante , pp. 37, 88, 


17 
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Suits in which 
Court has 

] UllbdicllOU. 


Set-off, 


“ Section 18. Subject to the exceptions in section 19, 1 the 
Small Cause Court shall have jurisdiction to try all suits of a 
civil natme— - 

“ When the amount or value of the subject-matter does not 
exceed two thousand rupees ; and 

(a) the cause of action 2 has arisen, oither wholly or in part, 
within the local limits of the jurisdiction of the Small 
Cause Court, and the leave of the Court 3 has, for 
reasons to be recorded by it m writing, been given 
before the institution of the suit ; or 
(/;) all the defendants at the time of the institution of the 
suit, actually and voluntarily reside, 4 or carry on 
business, 5 * or personally work for gain, 0 within such 
local limits , or 

(c) any of the defendants, at the time of the institution of 
the suit actually and voluntarily resides, or carries 
on business, or personally works for gain, within 
such local limits, and either the leave of the Court 
has been given before the institution of the suit, or 
the defendants who do not reside, or carry on busi- 
ness, or personally work for gain, as aforesaid, 
acquiesce in such institution : 

“Provided 7 * that where the cause of action has arisen 
wholly within the local limits aforesaid, and the Court refuses 
to give leave for the institution ot the suit, it shall record in 
writing its reasons for such refusal.’’ 

A Judge in granting or refusing leave must exercise his discretion.* 
As to the grant of leave, cf. ante, p. 47. 

A foreigner carrying on business m a Presidency Town can be sued 
m the Small Cause Court. 0 


“Explanation L — When in any suit the sum claimed is, 
by a set-off admitted by both parties, 10 reduced to a balance 


1 J 3 ost, pp 250, 260. 

8 As to what is a t( causo of aotion,” 
see mile, pp. 44, 45. As to splitting 
causes of action and as to rolinquish- 
mont of portion of claim, see Act V of 
im, Sch. r, Ord. TI, r. 2. 

3 A rule allowing the Registrar to 

give such loavo is ultm vires: Itajam 

Chctti v. Seshayya (1805), 18 Mad., 

236. Cf, Ijakteshwar Smgh v Rame- 

shwar Smgh (1007), 34 Calc., 619 ; J1 

C. W, TSf., 649; ante, pp, 48, 67, 82. 


4 Of ante , pp 45, 46. 

5 Cl. ante, p. 46. 

8 Of. ante , pp, 39, 4G, 

7 Added by Act L of 1895, s. 7. 

8 Collett v Armstrong (1887), 14 
Calc., 526. 

3 ( Jirdhat Damodhar v. Kassigar 
Hiragar (1893), 37 Bom., 662. Cf. 
Rambhat v. Shanlar Baswant (1901), 
25 Bom., 528 ; 3 Bom. L. R., 82, 

10 See jRtmdco v. Pohhiram (1893), 
21 Calc., 419, 
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not exceeding two thousand rupees, the Small Cause Court 
shall have jurisdiction to try such suit/ 5 

A net-off which the Court has no jurisdiction to try cannot be given 
effect to. 1 2 


“Explanation 11 — Where a person has a permanent iioMdomv 
dwelling at one place and also a lodging at another place for 
a temporary purpose only, he shall be deemed to reside at both 
places In respect of any cause of action arising at the place 
where he has such temporary lodging/’ 

All suits cognizable by the Court of Small Causes at Madras whereof Madras, 
the amount or value of the subject-matter exceeds one thousand rupees 
may at the election of the plaintiff be instituted m the Madias City Civil 
Court/ 


“ Explanation 111 . — A Corporation or Company shall be 
deemed to carry on business at its sole or principal ollice in 
British Lidia, or, in respect of any cause of action arising at 
anyplace where it has also a subordinate office, at such place.” 

The jurisdiction of the Small Cause Oouif is not affected by the 
Army Act, 1881 (14, 15 Yict c. 58)/ as amended by 51 Viet. c. 4, s. 7/ 

As to the abandonment of a suit against a defendant residing out of 
the jurisdiction, sec section 18a, added by section 8 of Act I of 1805. 


“ Section 1!). The Small Cause Court shall have no juris- suit* m which 

di/dirm in CJ(»Ult llttS BO 

diction m— _ JU n«iiction. 

(a) suite concerning the assessment or collection of the Revenue. 

revenue ; 0 

(b) suits concerning any act ordered or done by the Oommu- 

G over nor- Gen era! in Council or the Local Govern- Uom ' ral ’ '' tc ' 
ment, or by the Governor-General or a Governor, or 
by any Member of tlie Council of the Governor- 
General or of the Governor of Madras, Bombay, or 
Fort William in Bengal, 0 in his official capacity, or 
by any person by order of the Governor-General in 
Council or the Local Government ; 

(<,) suits concerning any act ordered or done by any Judge Judge, etc. 
or judicial officer in the execution of his office, or by 


1 Brojendra Nath Das v. Budge 
Budge Jute Mill Company (1893), 20 
Calc., 527. 

2 Mad. Act Y of 1916, s. 2, ante , p, 
204. 

* Wallis v. Taylor (1886), 18 Calc., 


37. 

* Watts v. Blackett (1890), 18 Calc., 
144; Wallis v, Bailey (1891), itnd. f 872. 

s Of, Narayan Krishna Laud v. 
Norman (1868), 5 Bom. H. C. 0. 0., 1. 
2 Act X of 1914, ». 2 : 1st Sob. 
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any person in pursuance of any judgment or order of 
any Court or any such Judge or judicial officer , 

(d) suits for the recovery of immovable property.” 

The expression “immovable property *’ includes land, benefits to 
arise out of laud, and things attached to the earth, or permanently 
fastened to anything attached to the earth. 1 It includes standing ciops,- 
and tiled huts. J 

44 (f) suits for the partition of immovable property ; 

( f) suits for the foreclosure or redemption of a mortgage 
of immovable property ; 

Ql) suits for the determination of any other right to or 
interest in immovable property ; 

(h) suits for the specific performance or rescission of 
contracts ; 

(/,*) suits to obtain an injunction; 

( j ) suits for the cancellation or rectification of instruments ; 

( /, ) suits to enforce a trust , * 

(l) suits for a general average loss and suits on policies ol 

insurance on sea-going vessels ; 

(m) suits for compensation in respect of collisions on the 

high seas ; 

(n) suits for compensation for the infringement of a patent, 

copyright, or trade mark ; 

(o) suits for a dissolution of partnership or for an account 

of partnership transactions ; 

(p) suits for an account of property and its due adminis- 

tration under tho decree of the Court ; 5 

(q) suits for compensation for libel, slander, malicious 

prosecution, adultery, or breach of promise of 
marriage ; 0 

1 Goneral Clauses Act (X of 1897), 
a. 3 (25). 

a Chcda Lai v. Mulchand (189J), 

H All., 30, Madayya v. Ymkata 
(1887), It Mad., 133. 

® Amiia Lai Kalay v. Nibaran 
Chcmdta Nayel (1904), 31 Calc,, 340, 
see posl t p. 279. 

* This does not include a suit to 
recover an annuity payable under a 
will, and assontod to by oxocutors. 

Dossibai v Oooverbm (1908), 32 Bora., 

575; 10 Bora. L. B,, 758. 

5 This racludos a suit for a legacy 


where it is not alleged that the assets 
are sufficient or that the oxocutor 
had admitted assets . Okhoy Goomar 
Bonnei jee v. Koylash Chunder Qhoml 
(1890), 17 Calc., 387. 

« This means a suit bo tween the 
parties who con template contracting 
tho marriago, and has no application 
to a suit betweou tho mionding bride- 
groom and tho father of tho intending 
bride. Muhamnad AshmjJ Hussain 
Saheb (Hakim) v, Mnhawmad AH 
Sahob (Syed) (1901), 24 Mad., 052. 
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0) suits for the restitution of conjugal rights, or for a Conjugal 

7 lights, divorce. 

divorce ; 1 

(s) suits for declaratory decrees; 2 * 4 decree at0t 7 

(f) suits for possession of an hereditary office; Hereditary 

( u) suits against Sovereign Princes or Failing Chiefs, or ° mce - 

against Ambassadors or Envoys of Foreign States ; 1 T1UCCS, otc * 

(/) suits on any judgment of a High Court; judgment. 

(u ) suits the cognizance whereof by the Small Cause Court 
is barred by any law for the time being in force.” 

The Court has jurisdiction to determine questions of title to nnmov 
able propei ty, which arise incidentally m suits. 0 * 

The following suits (amongst others) lie m the Small Cause Co art : 

(a) Suits tor the return of property or for the payment of its value. 1 

(b) Suits for damages or trespass to immovable property.'* 

(r) Suits for maintenance 0 

(<l) Suits to lecover property attached in execution of a decree. 7 
(<■) Suits by a wife to recover costs and arrears of maintenance N 

“Section 20. When the parties to a suit, which, if the °™ s r e fc 
amount or value of the subject-matter thereof did not exceed suits beyond 
two thousand rupees, would be cognizable by the Small Cause 
Court, have entered into an agreement in writing that the Reliction. 
Small Cause Court shall have jurisdiction to try such suit, 
the Court shall have jurisdiction to try the samo, although 
the amount or value of the subject-matter thereof may exceed 
two thousand rupees. 

“ Every such agreement shall be filed in the Small Cause 
Court, and, when so liled, the parties to it shall be subject to 
the jurisdiction of the Court, and shall be bound by its decision 
in such suit. 

“ Section 21. 9 All suits to which an officer of the Small Suits by and 
Cause Court is, as such, a party, except suits in respect of of (Surt.° mceiS 

1 Act X of 1914, s 2, Sch. II. tonji Cowasji Bucha (1888), 12 Bom., 

2 This does not include a suit to 573. 

recovor movable piopcrty attached. 5 Peary Mohun Ghosaulv. Ban an 
Rajammal v. Nauiyanasmny Naioker Ghundw Gcmgooly (1885), 11 Calc., 

(1915), 89 Mad., 219. 2G1. 

Hajencha Mnlhck v. Nancla Ball 6 Pokala v. Murugappa (3880), 10 
Gupta (1904), 33 Gale., 1001 ; Amnia Mad., 114. 

Lai Kalay v. Nibaran Chandra Nayck 7 Raghunath Muktmd v. Saiosh 
(1904), M, 340 ; Bapuji Raghunath Kama (1898), 23 Bom., 266. 
v. Kuvarp JSdulji Umrigar (1896), 15 8 Eiacltshaw v. Linbai (Ba%.) (1920), 

Bom., 400; Krishmimachariv. Koma - 45 Bom., 318 , 22 Bom. L. R., 1293, 

lammal (1920), 43 Mad., 903. * As amended by Act I. of 1895, b. 

4 Khwsedji Rmtomp Qolah v, Pes- 30. 


Trover. 

Trespass. 

Maintenance. 
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property taken in execution oi its process, or the proceeds or 
value thereof, and all suits whereof the amount or value of 
the subject-matter exceeds one thousand rupees may be 
instituted in the High Court at the election of the plaintiff 
as if this Act had not been passed.” 

“ Section 22. 1 Cf any suit cognizable by the Small Cause Court, other 
than a suit to which section 21 applies, is instituted m the High Court, 
and if in such suit the plaintiff obtains, in the case of a suit founded on 
contract, a decree for any matter of an amount or value less than one 
thousand rupees, and m the case of any other suit a decree for any 
matter of an amount or value of less than three hundred rupees, no costs 
shall bo allowed to the plaintiff , 2 

and if in any such suit the plaintiff does not obtain a decree, the 
defendant shall ho entitled to his costs as between attorney and client. 

The foregoing rules shall nob apply to any suit m which the Judge 
who tries the same certifies that it was one fit to be brought m the High 
Court.” 

“ Section 81 :l If the judgment-debtor under any decree 
of the Small Gauso Court has not, within the local limits of 
its jurisdiction, movable property sufficient to satisfy the 
decree, tho Court may, on tho application of the deereo-holder, 
send the decree for execution — 

(a) in the case of execution against immovable property 
situate within such local limits— to the Madras City 
Civil Court or the High Court of Judicature at Fort 
“William or Bombay, as the case may be , 

Qt) in all other cases— to any Civil Court within the local 
limits of whose jurisdiction such judgment-debtor, or 
any movable or immovable property of such j udgment- 
debtor, may be found.” 

“ Section 33. Any non-judicial or quasi- judicial act which 
the Code of Civil Procedure as applied by this Act requires to 
bo done by a Judge, and any act which may be done by a 
Commissioner appointed to examine and adjust accounts, 4 may 
be done by tho Registrar of the Small Cause Court, or by such 
other officer of that Court as that Court may, from time to 
time, appoint in this behalf.” 


1 As amondod by Act I of 1895, a. Qor&hcmdm (1901), 20 Bom,, 235 ; 3 

11. Bom. L, R., 893. 

* Hlvou whore tho amount claimed 3 As amondod by Act VIC of 1S92, 
was in oxeoss of fclio jurisdiction of s. 12. 

the Small Gauso Court . Shndham v, 4 Act V of 1908, Seh. T, 0, 20, r. 11. 
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The .Registrar cannot set aside an ex parte decree 1 or give leave to 
sue. 2 

“ The High Court may, from time to time, by rule declare 
what shall be deemed to be non-judicial and quasi-judicial 
acts within the meaning of this section. 

“ Section 84. The suits cognizable by the Registrar under Registrar to 
section 14 shall be heard and determined by him in like mine suits like 
manner in all respects as a Judge of the Court might hear a 
and determine the same : 

“ Provided that, subject to the control of the Chief Judge, Proviso, 
any Judge of the Court may, whenever he thinks fit, transfer 
to his own tile any suit on the file of the Registrar. 

“ Section 85. The Registrar may receive applications for Rcgistmi ma> 
the execution of decrees of any value passed by the Court and agrees with 
may commit and discharge judgment-debtors, and make any pJ^ITas a 
order in respect thereof which a Judge ot the Court might ’ ru<ii ^ e - 
make under this Act. 

“ Section 3(>. Every decree and order made by the Decrees and 
Registrar in any suit or proceeding shall be subject to the to bo 

same provisions in regard to new trial as if made by a Judge new 

of the Court. ^ebya 

“ Section 37. Save as otherwise provided by this Chapter o CU oinifiuahty 
or by any other enactment for the time being in force, every of ,lecie<?p 
decree and order of a Small Cause Court shall be final and 
conclusive. 9 ' 3 4 

A suit cannot be brought to set aside an order mado by a Small Cause 
Court in a claim to attached property. 1 

“ Section 38. Where a suit has been contested the Small New tnai of 
Cause Court 5 may, on the application of either party, made contcstedcah( s * 
within eight days from the date of the decree or order 5 in the 

1 Ualadhar Maih v, Ohoytonna 3 C. W. N., 590, following Ismail 

Maili (1903), 30 Calc., 588 ; 7 0. ' W. N. , Bhamji v. Mahomed Khan (1891), 3 8 
547. Calc., 290. 

3 Ante, p. 258. 6 This jurisdiction can be exorcised 

3 As amondod by Act I of 1895, s. by two judges ; Bahrain v. Ardeslwr 

13. This shows that no appeals ho : (1903), 27 Bora., 503; 5 Bora. L. R., 

Qhmna&ami PiUai v. Kampjxi Udayan 555 . 

(1890), 21 Mad ,234. There is nothing 6 This does not apply to an ordor 
to prevont an application to set asido sotting aside an order dismissing a 
a dismissal fordolault: Soonderlal v. suit for default: Ghinnalhambi Mu - 
Goorpmad (1898), 23 Bom., 414. daUar v. Vccrabadnah Nuidoo (1902), 

4 Denonath Batdbyal v. Najjar 2G Mad., 103. 

Chumler Windy (1 899), 2G Calc. ,778; t 
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suit (not being a decree passed in accordance wifeli an award), 1 
order a new trial 2 to be held, or alter, set aside 01 reverse, the 
decree or order, upon such terms as it thinks reasonable, and 
may, in the meantime, stay the proceedings. 3 * 5 6 

“ Ktphumtion — Eveiy suit shall be deemed to be contested 
in which the decree is made otherwise than by consent ot or 
in default of appearance by the defendant. ” 

The poweLS ot the Court under this section arc given m the widest 
terms, and they aro discretionary. They are revisional, and not appel- 
late. 1 It has been hold that the Court cannot make a decree dis- 
missing the suit,' but there is authority, which is, it is submitted, 
correct, that it can make a decree, or other order. 0 

The Court can direct a new trial on a question of fact or law, 7 * but it 
should not direct a new trial when the question is one of evidence, unless 
the | udgment is manifestly against the weight of the evidence.'’ 

A question of jurisdiction can be raised for the first time on an 
application for a new trial 0 

A rule requiring the deposit m Court of the amount of the docree, or 
security therefore before applying for a new trial, is ultra vurx. 10 


Removal of 
certain causes 
into High 
Court. 


“ Section 39. - (1) In any suit instituted in a Small Cause 
Court in which the amount or value of the subject-matter 
exceeds the sum of one thousand rupees, the defendant or any 
one of the defendants may, before the day fixed by the sum- 
mons for the appearance of the defendant, or within eight 
days after the service of the summons on him, whichever 
period shall last expire, apply <’■/' parte on ati affidavit setting 
forth the facts on which he relies for his defence to a Judge of 


1 Act V of 1908, Soh IT, para. 10. 

2 This includes a second now Inal : 
Sun at Coomaii Lassea v. ltadha 
Mohnn Hoy (1800), 22 Calc., 784. Of 
Purson Chund Golaeha v. Kajootam 
(1878), 10 B. L. It , 855 ; 19 W. B C. It , 
203. 

3 As to iho constitution of the 
Couit, hearing the application for a 
now iiial, see Jlamchandm Sagoic- 
mull v. Amarchand (1920), 47 Calc,, 
763; 24 C. W. H., 783. 

* Jtapuji v. Dastur (1900), 8 Bom. 
L. It., 078 ; soo In re Shivlal I ) ad?m 
1900, 34 Bom., 310. 

5 Sassoon v. ITmry Las Bhukut 
(1890), 24 Oalo., 455; 1 C, W. N., 44. 

6 Behram v. Ardeshir (1903), 27 

Bom., 503 ; 5 Bom. L. K., 555 ; Sas- 

soon v. Buriy Las Bhuhut (1890), 


24 Calc , 455 ; Jadumam Boistabcc v. 
Ham Krnnar Ghalaavaiti (1902), 29 
Calc , 239. 

7 Simdt v. I lam Piasad (1911), 38 
Calc., 425 ; Sonoo Narayan v, Lmhar 
(J917), 42 Bom., 80; 19 Bom L. K, 
914. The Madras High Court has 
taken a contrary view . Sai Sikandar 
liowther v. Ghouse Mohidm Mara - 
kayai (1910), 40 Mad., 355. 

8 SadasooJc Gumbir Chund v. Kan- 
nayya (1895), 19 Mad., 90; Chmna- 
saim Pillaiv. Kaiuppa bdayan (1Q96), 
21 Mad , 234. 

9 Chundee Chum Lutt v, J Eduljee 
Cowasjee Bijnec (1882), 8 Calc., 678 ; 
11 C L. B,, 225. 

10 Madia ai Pillai v. Mnthn Chetty 
(1914), 38 Mad., 823. 
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the High Court for an order removing the cause into the 
High Court.” 

In Madras tlie High Couit may remove fche suit to its own file or 
transfer it to tlie Madras City Civil Court 1 

“(2) 2 Unless the Judge is of opinion that the application 
has been made solely for the purpose of delay, the applicant 
shall be entitled to such order as of right : 

“ Provided that the removal directed by such order shall, 
unless the Judge otherwise directs, be conditional upon tlie 
applicant giving security, to the approval of the Judge, within 
a reasonable time to be prescribed in the order for the pay- 
ment of the amount claimed, and of the costs which may 
become payable by him to the plaintiff in respect of the said 
suit. 

“(8) If the applicant fail or neglect to complete the 
required security (if any) within the prescribed time (if any;, 
the said order shall be discharged and the suit shall proceed 
in the Small Cause Court as if such order had never been 
made. 

“ (4; If tlie plaintiff in any case which has boon removed 
under this section into the High Court has abandoued a por- 
tion of his claim in order to be able to bring the suit within 
the jurisdiction of a Small Cause Court, he shall be permitted 
to revive the portion of his claim so abandoned. 

“Section 40. — (l) When a suit has been removed into the Rules mth re- 
High Court undor the last foregoing section, it shall be heard removt^mdcr 
aud disposed of by such Court in the exercise of its original 
jurisdiction, and the said Court shall have all the same powers 
and jurisdiction in respect thereof as if it had been originally 
instituted in such Court. 

“ Section 41. When any person has had possession of any Summon 
immovable property situate within the local limits of the Spying s ° n 
Small Cause Court’s jurisdiction and of which the annual Wlth “ 

value at a rack-rent docs not excoed two 3 thousand rupees, 
as the tenant, or by permission of another porson, or of some 
person through whom such other person claims, 

“ and such tenancy or permission has determined or been 
withdrawn, 

“and such tenant or occupier or any person holding under 


* Mad. Aoil V of 1910, s. 8. 

* Act IV of 1906, s, 8. 


8 Act IX of 1912, a. % 
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or by assignment from him (hereinafter called the occupant) 
refuses to deliver up such property in compliance with a 
request made to him in this behalf by such other person, 

“ such other person may apply to the Small Cause Court 
for a summons against the occupant, calling upon him to 
show cause, on a day therein appointed, why he should not 
be compelled to deliver up the property.’ 1 

This section is concerned with the light to recover possession rather 
than with title. 

A purchaser from a mortgagee has no right of possession under this 
section. 1 

It has been held nndor the corresponding section of Act IX of 1850 
that a defence raising an adverse title takes away the jurisdiction of the 
Court, 2 and it ih said that such a defence has a similar effect under this 
Act.' 3 * It is submitted that if the tenancy or possession he proved, the 
nature of the defence does not oust the jurisdiction. 3 

As to the procedure m proceedings under this provision, see sections 
42 to 48 of the Act 

The Small Cause Court canuot review •’ or alter 0 its order under this 
section 

Section 40. Recovery of the possession of any immovable property 
under this chapter shall be no bar to the institution of a suit in the High 
Conit for trying the title thereto.’ 5 * 

A Presidency Small Cause Court has power to issue and 
execute warrants of distress in respect of arrears of rent of 
any house or premises within the limits of its jurisdiction, 
other than rent due to Government or rent which has been 
due for more than twelve months before the application for a 
distress warrant. 7 

In the case of an application to discharge or suspend the 
warrant, or of a claim to property seized under such distress 
warrant, where the subject-matter in dispute exceeds in value 
the sum of one thousand rupees, the High Court may on the 
application of the applicant for a distress warrant, or of the 
claimant, transfer the case to itself. 8 

“Section 69.— (1) If two or more Judges of the Small 


1 Chabildas v. Mowjt Vayal (1901), 
20 Bom., 82 ; 8 Bom. L. It., 450. 

2 Ffowla Ooma v. Bala Dliurmap 

(1877), 2 Bom 9!. 

a jbavidas Itarjivandas v. Tyabally 

Abdnl Ally (1885), 10 Bom., 80, at 

p. 32. 


1 Of. anle 7 p. 11 

5 Framroz v. Dalsukhbhat (1920), 
23 Bom. L. R., 883 
0 Jamshedji v. Gordhandas (1920), 
45 Bom , 1048; 28 Bom. L. R„ 442. 

7 Act XV of 1882, chap. viii. 

« Act XV of J882, «. 03. 
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Cause Court sit together m any suit, 1 or in any proceeding 
for the recovery of immovable property under the Act, 2 and 
differ in their opinion as to any question of law or usage 
having the force of law, 3 or the construction of a document, 
which construction may affect the merits, or 

“if in any suit or any such proceeding, in which the 
amount or value of the subject-matter exceeds five hundred 
rupees, any such question arises, upon which the Court enter- 
tains reasonable doubt, and either party so requires, 

“The Small Cause Court shall 4 draw up a statement of 
the facts of the case and the point on which there is a differ- 
ence of opinion or on which doubt is entertained, and refer 
such statement with its own opinion on the point for the 
opinion of the High Court. 5 

“ (2) When the Small Cause Court so refers any question 
for the opinion of the High Court, it shall either reserve 
judgment or give judgment contingent upon such opinion.” 0 

It has boon held that a Full Bench of the Small Cause Court cannot 
state a case for the opinion of the High Coiut on an application for a 
new trial under section 38 (aulr, pp. 203, 264), 7 but where a new trial is 
granted it has been held that such case must be stated where the Judges 
differ in opinion. 8 

A reference is not possible on an application for a distress warrant.** 

A party requiring a reference should apply for it before the judgment 
is delivered 10 

On receipt of the opinion of the High Court the Small Cause Court 
must enter up judgment m strict accordance with such opinion. 1 * 

As to security to be furnished on such reference, see Act XV of 1882, Security, 
s. 70. 

Unless such security is at once furnished, the party against whom If no such 

security given, 


» Act IV oi 190G, s. 4. 

2 Tins includes an application for 
a now tual: Lodd Govindoss Kmsh* 
nadoss v. Ilukmuni Bta (1013), 38 
Mad , 438. 

3 See Islmaulas Tribhovandas v, 
Kahdas Dhaidas (1896), 20 Bom., 770 ; 
Denode I jail Hoy v. River Steam Nam* 
gabion Compung (1897), 1 O. W. N, 
143. 

4 RangiahNakluv, Bmgiah(Y0Q$) t 
31 Mad., 490. 

c darling v. Secretary of Slate 
(1903), 30 Gale., 468. 

4 Act IV of 1906, s. 4. 


7 Oahshoti v. Thiiish Duka Steam 
Navigation Company (1891), 16 Mad., 
179, Nmm wanjec v. Pioauimn Doss 
(1885), 11 Calc., 298, differed from in 
Itamasamif Aiycut' v. Math as Times 
(1915), 30 Mad. L J„ 207. 

8 Seshmnmtil v. Mtmusami Mudali 
(1890), 20 Mad., 358. 

0 Of. Mohun Sing v. Kareem Oo~ 
nisfta Begum (1875), 8 Mad. H. 0., 57. 

10 Banhof Bengali. Vyabhoy Gangji 
(1891), 1C Bom., 0L8. 

** See Act V of 1908, O 46, r. 3 ; 
Yale d' Co, v. Mai tamed Ilnssam (1890) , 
%\ Calc., 129. 
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such contingent -judgment has been given shall be deemed to have sub- 
mitted to the judgment. 1 

Although he fails to give such security a party can apply for a new 
trial 2 

As to the power of the Court to deal with the misconduct of inferior 
ministerial officers, see sections 78-82. 

“ Section 98. The Governor- General and members of his 
Council, the Governors of Fort St. George and Bombay, and 
the members of their respective Councils, the Governor of 
Bengal, and the Chief J ustices and Judges of the High Courts 
established under 24, 25 Yict. c. 104, or under 5, 6, Geo. Y. 
c 61, shall not be liable to arrest by order of the Small Cause 
Court.” 3 


1 Act XV ol 1882, s 70; Jugal 2 Piota^ Chmidw Sen v Tunsooh 

Eisslhc v. Sewmuh Ron (1901), 28 Dass (189G), 23 Calc , 907. 

Calc , 200. Cl ante, p. 31. 



CHAPTER XXV. 


Provincial Small Cause Courts. 

Tile law relating to Courts of Small Causes outside the 
Presidency towns of Calcutta, Madras, and Bombay and the court Act, 
City ol’ Rangoon is to be found in the Provincial Small Cause 188 '* 

Court Act, 1 which extends to the whole of British India 
except those towns 2 and the City of Rangoon. 3 * * 

As to till! places to which tho general enactments do not apply, but to 
which this Act has been extended, bee “ (Jnrepealod Gonerol Acts,” 
vol. iv. p. 12 (4th edn.). 

By section 8 that Act does not affect the jurisdiction of a 
Magistrate under any law for the time being in force with 
respect to debts or other claims of a civil nature, or of Village 
Munsifs, 1 or Village Panchayats under the provisions of the 
Madras Code, or of Village Munsifs under the Dekkhan Agri- 
culturists’ Belief Act, 1879 ; 6 or any local law or any special 
law other than the Code of Civil Procedure. 0 

“ Section 5 . 7 — (1) The Local Government may, by order Establishment 
in writing, establish a Court of Small Causes at any place small Causes, 
within the territories under its administration beyond the 
local limits for the time being of the ordinary original civil 
jurisdiction of a High Court of Judicature established in a 
Presidency town. 

“(2) The local limits of the jurisdiction of the Court of 
Small Causes shall he such as the Local Government may 
define, and the Court may be held at such place or places 
within those limits as the Local Government may appoint. 


1 Act IX o£ 1887. 11 Act XVII o£ 1879, ante, pp. ICO, 

2 Ibid. s. 1. 161. 

• Bur. Act VIT of 1920, s. 2 (1). 0 Act V of 1908. 

* See Mirhhan v. Kadarsa (1889), 7 As amended by Act TV of 1914, 

13 Mad., 145. Boh., Pt. X. 
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“ Section (I (1) When a Court of Small Causes has been 
established, the Local Government shall, by order in writing, 
appoint a Judge of the Court. 

“ (2) The Judge may be the Judge of one Court of Small 
Causes or of two or more such Courts, as the Local Govern- 
ment directs.” 

'‘Section SJ — (1) The Local Government may, by order 
in writing, appoint Additional Judges of a Court of Small 
Causes or of two or more such Courts. 

ik (2) An Additional Judge shall discharge such of the 
functions the Judge of the Court or Courts as the Judge 
may assign to him, and in the discharge of thoso functions 
shall exercise the same powers as the Judge. 

(t (o) The Judge may withdraw from the Additional Judge 
any business pending before him. 

“(4) When the Judge is absent, the senior Additional 
Judge may discharge all or any of the functions of fche Judge.” 

Art to an Additional of .(.Cantonment Court of Small Causes, 

see post, p 972 


Suspension 
and removal 
of Judge?). 


Power to 
lequire two 
Judges to tut 
as a Bench. 


Decision m 
case heard !>y 
a Bench 


Section 9. A Judge or Additional Judge of a Court of 
Small Causes may be suspended or removed from office by the 
Local Government. 

“ Section 10. The Local Government, after consultation 
with the High Court, may, by order in writing, direct that two 
Judges of Courts of Small Causes, or a Judge and an Additional 
Judge of a Court of Small Causos, shall sit together for the 
trial of such class or classes of suits or applications cognizable 
by a Court of Small Causes as may be described in the 
order. 

“Section 11.— (1) If two Judges, or a Judge and an 
Additional Judge, sitting together under the last foregoing 
section, differ as to a question of law or usage having the foroo 
of law, or in construing a document the construction of which 
may affect the merits, thoy shall draw up and refer, for the 
decision of the High Court, a statement of the facts of the 
case aud of the point on which they differ in opinion, and 
sections lib, 114, and Sell. I, Order XL VI, of Act V of 1908, 
shall apply to the reference. 

“(2) If they differ on any matter other than a matter 


1 As amondod by Acts IV of 1914, Sob , l J t. t, and XI of 1915, Sob. I. 
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specified in sub-section ( 1 ), the opinion of the Judge who is 
senior in respect of date of appointment as Judge of a Court 
of Small Causes, or, if one of them is an Additional Judge, 
then the opinion of the Judge sitting with him shall prevail. 

“ For the purposes of sub-section (2), a Judge permanently 
appointed shall be deemed to be senior to an officiating 
Judge. 

“Section 12.— (1) The Local Government may appoint to Registrar, 
a Court of Small Causes an officer to be called the Registrar 
of the Court. 

“ (2) Where a Registrar is appointed, he shall be the chief 
ministerial officer of the Court. 

“(8) The Local Government may, by order in writing, 
confer upon a Registrar, within the local limits ol the juris- 
diction of the Court, the jurisdiction of a Judge of a Court; 
of Small Causes for the trial ol suits of which the value does 
not exceed twenty rupees. 

“(4) The Registrar shall try such suits cognizable by him 
as the Judge may, by general or special order, direct. 

“ (5) A Registrar may be suspended or removed from office 
by the Local Government.” 

Small Cause Court powers can be given to other Courts, Small Caubf* 

In Aden the Resident has {Small Cause Coui*t powers, and every Court powers. 
Assistant Resident has such powers if he has been vested with them by Aden, 
the Governor of Bombay in Council. 1 * 3 4 

As to the investiture of Subordinate Judges, Munsifs, and others with 
the powers of a Small Cause Court see — 

Ajmer e Courts Regulation,* 

Bongal, Agra and Assam Civil Courts Act , i 

Bombay Civil Courts Act, 1 

British Baluchistan Civil Justice Regulation, 5 6 

Burma Civil Courts Act, u 

Central Provinces Courts Act, 7 

Coorg Courts Regulation,* 

Madras Civil Courts Act, 0 

North-West Frontier Province Law and Justice Regulation, 10 


1 Act II of 1864, s 14. 
a Beg. 3 o t 1877, ss. 11, 12, ante, 

pp. 100, 101. 

3 Act XIX of 1887, s. 25, anie > 
p. 114. 

4 Act XIV of 1869, s. 28, ante, 

p. 146. 

6 Beg. IX of 1896, ss. 6, 94, an/e, 

pp. 166, 169. 


c Bur. Act XX of 1922, ante , p. 173. 

7 0. P. Act T of L917, s. 18, mU t 
p. 191. 

8 Beg. I of 1901, s. 18, mtc, p. 202. 
0 Act 111 of 1873, s. 28, ante , 

p. 210. 

10 Bog. VII of 3901, s. 59, ante , 
p. 227. 
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Oudh Civil Courts Act, 1 

Punjab Courts Act. 3 

Mut^hvOmuis 4 ® ect3 * on ^ A- Court of Small Causes shall not take 
of Small cognizance of the suits specified in the second schedule as 

bander suits excepted from the cognizance of a Court of Small Causes. 3 

“ (2) Subject to the exceptions specified in that schedule 
and to the provisions of any enactment for the lime being in 
force, all suits of a civil nature 4 of which the value does not 
exceed five hundred rupees shall be cognizable by a Court of 
Small Causes.” 

As bo Judges of Cantonment Courts of Small Causes, see Act XV of 
1910, s. 8. 

“(8) Subject as aforesaid, the Local Government may, by 
ordor in writing, direct that all suits of a civil nature of which 
the value does not exceed one thousand rupees shall be 
cognizable by a Court of Small Causes mentioned in the order. 

As to a Court of Small Causes of which a cantonment Magistrate is a 
Judge, see Act XV of 1910, s. 7. 

Exclusive! “ Section 16. Save as expressly provided by this Act or 

Courts of by any other enactment for the time being m force, a suit 
Small Causes CO g ll j za ] L) j e by a Court of Small Causes shall not be tried by 
any other Court having jurisdiction within the local limits of 
the jurisdiction of the Court of Small Causes by which the 
suit is triable.” 

This does not prevent a suit in a Munsifs Court, although there may 
be m another place a Small Cause Court having jurisdiction. 5 

Trial of suits u Section IS. — (1) Suits cognizable by the Eegistrar under 
ifocTocstr' sectl0U 12 ’ sub-sections (3) and ( 4 ), shall be tried by him, and 
RegiMtmr. decrees passed therein shall be executed by him , in like 
manner in all respects as the Judge might try the suits and 
execute the decrees respectively. 

“ (2) The Judgo may transfer to his own file, or to that of 
the Additional Judge if any Additional Judge has been ap- 
pointed, any suit or other proceeding pending on the file of 
the Registrar. 


» Act XIII ot 1879, s. 24. ante, 
p, 241. 

* Punj*. Act VI of 1918, s. 29, <mlt\ 
pp. 245, 24G. 

8 Post, pp. 279-287. A case not 
mentioned in the schedule can be tried 


by a Court of Small Causes : 21 Jimji 
Lull v. Pm tab Kwvwar (1919), 42 
All., 1G9. 

4 Post, pp. 294-30;}. 

5 Jlatnagvri Pillai v. Yam Bavu - 
Hum ( Sycd ) (1896), 19 Mad., 477. 
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<f Section 19. — (1) When the Judge of a Court of Small Admiswcm, 
Causes is absent, and an Additional Judge has not been JeiSoiTof 
appointed or, having been appointed, is also absent, the 
Registrar may admit a plaint, or return or reject a plaint for 
any reason for which the Judge might return or reject it. 

“(2; The Judge may, of Ins own motion or on the applica- 
tion of a party, return or reject a plaint which has been 
admitted by the Registrar, or admit a plaint which has been 
returned or rejected by him : 

“ Provided that, where a party applies for the return or 
rejection or the admission of a plaint under this sub-section, 
and his application is not made at the first sitting of the 
Judge after the day on which the Registrar admitted, or 
returned, or rejected, fhe plaint, the Judge shall dismiss the 
application unless the applicant satisfies him that there w r as 
sufficient cause for not making the application at that sitting. 

“ Section 20. — (1) If, before the dato appointed for the "Passing of 
hearing of a suit, the defendant or his agent duly authorised He^i/ou 
in that hehalf appears before the Registrar and admits the crmfc ' aB10tl 
plaintiff’s claim, the Registrar may, if the Judge is absent, 
and an Additional Judge has not been appointed or, having 
been appointed, is also absent, pass against the defendant, 
upon the admission, a decree which shall have the same effect 
as a decree passed by the Judge. 

“(2) Where a decree has been passed by the Registrar 
under sub-section (1), the Judge may grant an application for 
review of judgment, and rehear the suit, on the same condi- 
tions, on the same grounds, and in the same manner as if the 
decree had been passed by himself. 

“Section 21.— (1) If the Judge is absent, and 0»n Adlii- Execution of 
tional Judge has not been appointed or, having been appointed, no^XnrT 
is also absent, the Registrar may, subject to any instructions 
which he may have received from the Judge, or, with respect 
to decrees or orders made by an Additional Judge, from the 
Additional Judge, make any orders in respect of applications 
for the execution of decrees and orders made by the Court of 
which he is Registrar, or sent to that Court for execution, 
which the Judge may make under this Act. 

“(2) The Judge, in the case of any decree or order with 
respect to the execution of which the Registrar has made an 
order under sub-section (1), or the Additional Judge, in the 
case of any such decree or order which has been made by 

T. C.J.I. 18 
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himself and with respect to such proceedings have not been 
taken by the Judge under this sub-section, may of his own 
motion, or on application made by a party within fifteen days 
from the date of the order of the Registrar or of the execution 
of any process issued in pursuance of that order, reverse or 
modify the order 

Ad-jouinment “ Section 22. When the Judge of a Court of Small Causes 
cinef S mimI- 1S absent, and an Additional Judge has not been appointed or, 
terial officer, having been appointed, is also absent, the Registrar or other 
chief ministerial officer of the Court may exercise from time 
to time the power which the Court possesses of adjourning 
the hearing of any suit or other proceeding, and fix a day for 
the further hearing thereof. 

EMiirn of “ Section 23.— (1 ) Notwithstanding anything in the fore- 

involving: hm b going portion of this Act, when the right of a plaintiff and the 
questions of re h e f e i a j: me( j by bim in a Court of Small Causes depend upon 
the proof or disproof of a title to immovable property or other 
title which such a Court cannot fully determine, the Court 
may at any stage of the proceedings return the plaint to be 
presented to a Court having jurisdiction to determine the 
title.” 1 


On the plaint being returned and presented to a Court haying 
jurisdiction that Court is bound to receive the plaint and try the case, 2 * 
as it was framed. 2 

The return of the plaint under this section does not prevent the suit 
being of a nature cognisable by a Small Cause Court. 4 

Appeal fiom An appeal lies to the District Court from an order impos- 
finei fetc * ing a fine or directing the arrest or detention in the civil 
prison of any person except where such arrest or detention is 
in execution of a decree, 5 and from an order giving com- 


1 Seepostf, p. 280. This is a matter 
of discretion : Gmga> Prasad v. Nan- 
duram (1916), 20 0. W. N., 1080 ; 1 Pat. 
L. J., 465. See Umesh Chandra Pa - 

lodhi y Bakhal Chandra Chalterjec 

(1911), 15 C. W.N.,G66. A transfer to 
the Judge’s file in his ordinary juris- 
diction was held to be valid under this 
section in Mari Balu v. Qanpatrao 
Lakhwrjirao (1918), 38 Bom,, 190; 
15 Bom. Xi, R., 1086. 

a Snbbaroyaduv. Qangayya (190C), 
29 Mad., 329; Mahamaya Dasya v. 


Nitya Man Das Bairagi (1895), 23 
Calc., 425; Chander Bodan Koet v. 
Sheodlmr Purshad (1912), IS C.W, N., 
380. 

3 Hash Bchari Pal Choivdhry v. 
Shndhar Bclal (1902), 6 0. W. N., 
687. 

4 Kali Krishna Tagore v, Djzatan - 
mssa Kkatun (1897), 24 Calc., 557; 
Soda Shankar v, Bnj Mohan Das 
(1896), 20 AIL, 480. 

5 Section 24 of the Act read with 
Act Y of 1908, s. 104 (h). 
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^'^ of false or vexatious claims or 


ail appeal e by a Court of Small Causes Insolvency 

in the exercise of Ins 

“ Section 25. The lugn ^oiuu, for the purpose of satisfy- ^vision of 
ing itself that a decree or order 3 made in any case decided 4 oideiB of 
by a Court of Small Causes was according to law, may call smau Causes 
for the case and pass such order with respect thereto as it 
thinks lit.” 

As for instance : where the Small Cause Court refused to permit the 
amendment of a technical defect in the plaint,' 1 2 or where there was no 
judgment m accordance with law, 0 or uliero tlie Small Cause Court 
without evidence assumed the mala fidn of an application for extension 
of time for applying for execution. 7 

This section is wider in its scope than section 115 of the Civil 
Procedure Oode. s Under this section the High Court can at its discre- 
tion interfere m case of an error m law, in procedure/* and in fact, but 
the Court will not ordinarily interfere on a question of fact, 10 and will not 
interfere in any case unless injustice has been done by the Court below. 11 

A refusal to revise does not prevent an amendment of a decree by the 
Court of Small Causes which passed it. 12 

Order 40, r. 7, of the Civil Procedure Code (Act V of 1908), is as Power of ^ 
follows: “(!) Whore it appears to a District Court that a Court sub- tosubmiV for 
ordinate thereto haw, by reason of erroneously holding 13 a suit to be revision pro- 
cogni stable by a Court of Small Causes or not to be so cognizable, failed nustake 
to exercise a jurisdiction vested in it by law, or exercised a jurisdiction asLo _ 
not so vested, the District Court may, and if required by a party shall, 14 jurisdiction. 


1 Act IX ot 1922, s. 5. 

2 Vmlfinta Prabhu v. Mcndm 
H UtlN'b (1891), 15 Mad., BO ; Act Y 
of 1980 (Provincial Insolvency), s. 75. 

* This has \mu hold not to include 
an order returning a plaint under 
section 25 : Bubal Bum Dntl v. 
Pujudanunda Maewmdar (1909), 13 
C. W. N. m 

* /.a , t( disposed of ” . Maltluin Lai 
v. Ohunni Lai (1918), 41 All., 42. 

s Hqjdot n v. Muhammad Shaft 
(1912), 34 Alb, 348, 

« Malik Ualrnal v. Shim Prasad 
(1891), 13 All., 533. 

? I } hair on Prasad v, Amina Begum 
(1915), 38 Alb, <S90. 

a Maid Bnhfth Mandal v. Bern 
Namytm Cl hush (1011), 1G C. W, N„ 
288. 

* Poona City v. Jiamji (1805), 21 
Horn., 250, approved of in JtOlahi 


Buhsh Mandat v. Bam Narayan 
Ghosh (1911), 10 0. W. N., 288. 

10 Jiatan Began ( Sheikh ) v. Uwa 
Lai Sarhar (1916), 20 0. W. N., 1110 ; 
Nathnram v. Dhularam (1920), 45 
Horn., 292, 22 Bom. L. lb, L199. 

1 1 Bast Indian Uuihoay Company v. 
Kali Char an Bam Prasad, [1922, 
Pat.], 145. 

12 Khnda Bahhsh v. Allah Ditta 
(1919), J Lahore, 342, 

10 This does not apply when the 
point has not been taken : Bam JjuI 
v, Kabul Singh (1902), 25 All,, 135. 

1* When the District Court con- 
siders that tho Subordinate Court 
has acted erroneously it must, 31 a 
party require it, refer the matter: 
Madan Gopal v. Bhagtoan Das (1888), 
31 All., 304; Simson v, McMasfar 
(1890), IS Mad., 844, 
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submit the record to the High Comt 
considering the opinion of thr 
nature o£ the suit to be erron 

“ (2) On veceivmg the roc 
such order m the case as it 1 * 3 4 

“ (3) With respect to any jl. 
submitted to the High Court under tins rule, the High Couit may make 
such order as in the circumstances appeals to it to be just and proper. 

“ (4) A Court subordinate to a District Court shall comply with any 
requisition which the District Court may make for any record or 
information for the purposes of this rule.” 

This is an enabling section, and docs not cut down the jurisdiction of 
the Appellate tribunal. 5 * 

“ Section 27. Save as provided by this Act, a decree or 
order made under the foregoing provisions of this Act by a 
Court of Small Causes shall be final.” 

There is no appeal even when the suit is tiled under his ordinary 
proceduie by a Mimsif or Subordinate Judge invested with Small Cause 
Court powers, 1 or where he tued as a Small Cause a suit not triable as 
such.' 1 There is an apjieal when he has not been so invested, even if the 
suit; was filod m the Court of a Mnnsif having such powers.*' 

There being no appeal the only remedy of an aggrieved person is by 
an application to the High Court for revision. 7 

This provision has no application to a suit which was transferred 
undor section 23 (anle, p. 274), s or to any order by a Munsif to whoso 
Court a Small Cause Court decree has been sent for execution. 1 ’ 

“ Section 28. — (1 ) A Court of Small Causes shall be subject 
to the administrative control of the District Court and to the 
superintendence of the High Court. 


^ouit may make 
sequent to decree m any case 


1 Chhotu v. Jawahir (1905), 28 All., 

293 

3 The High Court can deal with the 
case on its merits . Sw esh Chandi a 
Haiti a v Kiisto Rangim Da si (1893), 
21 Calc , 249 ; Paramcshwaran Nam- 
bndiii v. Vishnu Embrandn (1904), 
27 Mad., 478, differing from Rama- 
samy GUcttiar v. Or (1902), 26 Mad., 
176. 

3 Simhadri Appa, Rao (tin Raja) 
v. Chelasane Bhadrayya (3906), 30 
Mad., 41. 

4 Indra Chandra Mukherjee v. 

Snsh Olmndia Baneojee (1913), 40 
Calc., 537 ; Shmkarbai v. Somabha/i 

(1900), 25 Bom., 417 ; 3 Bom. L, R., 

129 ; Abdul Majid v. Bcdyadhar 


Saran Das (1916), 39 AIL, 101 ; 
Kolhpara Sretapaihy v. KanLipah 
Subbay a (1909), 33 Mad , 323. 

5 Diwalibai v. Sadashivdas (1899), 
24 Bom., 310 ; 1 Bom L. R., 836. 

6 Zamir-ul-Hassan Khan v. Imdad 
Ah Khan (3923), 44 All., 59; Bluiga • 
wan Das v. Keshwar Lai (3922), 
1 Pat , 696. 

7 Ibid. See s. 25, ante, p. 275, and 
s 28, below. 

8 JTari Bala v Ganpatrao Lalh- 
uijnao (1913), 38 Bom,, 190; 15 
Bom. L. R,, 1036. 

9 Cf. Perumal v. Venkataranm 
(1887), 11 Mad. 130. As to a second 
appeal, see Act V of 3908, s. 302, 
post , p. 345. 
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d Court to a Ootut of 
native control, shall be 
t Lo a Civil Court of the 
filial suit of the value of 
.u.ou of the territories admm- 
uenL in which the Court of Small 


f2; The n ' 

Si I ltd 1 GumMS, w 
the same an flu 
lowest grade com 
live thousand t upe 
i sieved by the Local < <•. 

Causes is established ” 1 

*" Section 20. The, Local Government may, by order in Mention nf 
writing, abolish a OomL of Small Causes. 2 

“ Section 21.-— (1 ) Nothin# in this Act shall be construed Vov>viu> 
to prevent the, Local Government from appointing a person oi Cmut oi 
who is a Judge or Additional Judge of a Court of Small Causes t^MaiieVoffice. 
to bo also a Judge of any other Civil Court or to be a Magistrate 
of any class ot to hold any other public olHce.” 

Section 22. (1) So much of Chapters III and IV as Application «r 

Act to Courts 

relates to**- invested with 

(a) the nature of the suits cognizable by Courts of Hraall ol 

Causes, )S,lul]U ( Wh * 

(h) the exclusion of the jurisdiction of other Courts in those 
suits, 

(c) the practice and procedure of Courts of Small Causes, 

(tl) appeal from certain orders of those Courts and revision 
of cases decided by thorn, and 
(r) the finality of their decrees and orders subject to such 
appeal and revision as are provided by this Act, 
applies to Courts invested by or under any enactment for the 
time being in force with the jurisdiction of a Court of Small 
Causes wo tar as regards the exercise of that jurisdiction by 
those Courts. 

“ (2; Nothing in sub-section (1) with respect to Courts 
invested with the jurisdiction of a Court of Small Causes 
applies to suits instituted or proceedings commenced in those 
Courts before the, date on which they wore invested with that 
jurisdiction.’* :i 

This t,ub Motion applies also to a case win re the jurisdiction of the 
Court, as u Court of Small Causer, has boon raised. 1 


• Section 22. A Court invested with the jurisdiction of a Application ». 

AH niul 


of 


* Shw mU\ |*|a UO, Hit, :JM. 

* Km ttnh'i j»* STiSS. 

•* Uijnth Suttjk v. Mnhhuti (h. 
(this), A Pat. Ii. J,, Hi; Huittexfn i v* 
ihmjn PrttiMd (It HU), 42 ML, l M. 


4 II an Kamaifija v. Hart Yen- 
hayya (LUIW), 25 Mad., 212; Atahima 
Ohttntfm Nirdttr v. Kali A tandol 
(1U< >7), 12 <J. W, N. f 157, 
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tu Couit wo Court of Small Causes 

invewted as Lo . . 

tv T o Couits. jurisdiction, and the sai 
ol its jurisdiction in si 
cognizable by a Court of k. 
of this Act and the Code of (Jivu 
different Courts.” 

This section precludes a Subordinate Judge, invested with Small 
Cause Court powers under section 28 of Act XIV of 1869 (Bombay Civil 
Couits) J from entertaining a counter-claim beyond tbe peoumaiy limits 
of his Small Cause Court jurisdiction. 3 4 

As to a Small Cause Court sending a decree for execution to itself, 
see section 34 of the Act. 

^occedwlsoi “ Section 35. — (1) Where a Court of Small Causes, or a 
abolished* 1 2 Court invested with the jurisdiction of a Court of Small Causes, 

Uwtb, has from any cause ceased to have jurisdiction with respect to 

any case, 1 any proceeding in relation to the case, whether 
before or after decree, which, if the Court had not ceased lo 
have jurisdiction, might have been had therein, may be had 
in the Court which, if the suit out of which the proceeding has 
arisen were about to be instituted, would have jurisdiction to 
try the suit.” 5 * 

The suit remains of the nature of a Small Cause Court suit. 0 

When a Munsif having Small Cause Court powers is succeeded by a 
Munsif not having such powers, suits pending boforo him must be tried 
as regular suits and an appeal lies, 7 

“(2) Nothing in this section applies to cases for which 
special provision is made in the Code of Oivil Procedure, 8 as 
extended to Courts of Small Causes, or in any other enactment 
for the time being in force.” 


(1904), 81 Calc., 1057, differing from 
Mangal Sen v. Rap Chand (1891), 
13 All., 324. 

6 Nat ay an Havji v. Hangar mn 
Ratanchand (1909), 33 Bom., GGJ, 

7 Packman Das v, Ahmad JIasan 
(1917), 39 All. 357, following Sarjn 
Prasad v. Mahadco Pande (1916), 37 
All., 450; Dalai Chand*) a Deb v. 
Ram Naram Deb (1904), 31 Calc., 
1057. Soo Mangal Sen v. Hup Chand 
(1891), 13 All., 324. 

8 Act V of 1908. 


1 Act V of 1908. 

2 Ante, p. 14G. 

3 lirnote Gaga Paishotam v. Sepoy 
Panju Uanijan (1889), 14 Bom., 371. 
Of. Rampi atap v. Ganesh Rmignath 
(1887), 12 Bom., 31. 

4 As to the judge going on lcavo, 
soo Chatari Singh v. Rama (Musam- 
mat) (1918), 40 All., 525. 

5 See Zamindat of Vallur v, Adina- 

tayudit (1896), 19 Mad., 445 ; Kurella 

Chcnchayya v, Polisetti Sitarama- 
swamy (190G), 30 Mad., 217 : Dulal 

Chandra Deb v. Ramnara&n Deb 


' [cHAl*. XXV. 

/xereise of that 
to the exercise 
5 which are not 
for the purposes 
■ be deemed to be 
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As to the withdrawal of a suit fiom a Court of Small Causes, see 
Civil Procedure Code (Act V of 1908), section 24, post, pp. 320, 321. 


“THE SECOND SCHEDULE 

Suits excepted from the cognizance of a Court 
of Small Causes. 

(See section 1 5 ) 

u (l) A suit concerning an act or order purporting to he \<*ts<>f 
done or made by the Governor-General m Council or a Local (joverrim< ni * 
Government, or by the Governor-General or a Governor, or 
by a Member of the Council of the Governor-General or of the 
Governor of Madras, Bombay, or Fort William, in Bengal 1 2 * 4 * in 
his official capacity, or concerning an act purporting to be 
done by any person by order of the Governor-General in 
Council or a Local Government.’ 9 

This refers only to an act done by the Government m its executive 
or administrative capacity 

“ (2) A suit concerning an act purporting to be done by any ahm m pm 

. «. • i . , ' huemru of oiiUm 

person in pursuance oi a judgment or order of a Court or of a 0 f Comt. 
judicial officer acting in the execution of his office ; y 

“(?>) a suit concerning an act or order purporting to be ah. of officer 
done or made by any othor officer 1 of tlio Government in his m<Mii. Vwn " 
official capacity, or by a Court of Wards, or by an officer of a 
Court of Wards in the execution of his office.” 


This does not apply to a suit for money on a contract, which an 
officer of Government has failed to carry out.*’ 

It has been held that a suit against the Secretary of State for 
damages done to an oil mill by officials of a State Hud way can be 
brought in the Small Cause Court* 6 

“(4) A suit for the possession of immovable proper 
for the recovery of an interest in such property.” 


ty 7 or Immovable 
property. 


1 Act X of 3914, s. 2, Soh. L 

2 Municipal Council of Tnheorin 
v. South Indian liailwa Company 
(1889), 13 Mad., 78. 

2 Prasanna Kumar Khan v. Lima 
Charan Kami (1896), 1 0. W. N., 
140. 

4 This does not include a hamam 

m a settled ssemindari: (hr v. Neela- 

megum Pillai (1896), 18 Had., 395. 


6 Score Im )j of State v. llama - 
btalmam (1912), 37 Mad., 633* 

0 Kunimn Lai Moo her joe v. Sen c- 
lary of Stale (1889), 17 dale., 290. 

7 As to the moaning of ** immov- 
able property,” see Act X of 1897, 
h, 3 (26). Tbo expression includes 
standing crops: Che, da Lai v* Mill - 
chmd (1891), 14 Ail., 30. 
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Partition. 

Foreclosure or 
redemption. 

Assessment, 
etc., of rent. 

Kent. 


This article does not apply to a suit for a share in tlie pi oiits of an 
mam village 1 or to a share m the produce of immovable property^ 

The fact that the question of title to immovable property arises 
incidentally does not lemove a case from the junsdiction of a Small 
Cause Court J 

“(5) A suit for tlie partition of immovable property; 

“ (6) a suit by a mortgagee of immovable property for the 
foreclosure of the mortgage or for the sale of the property, or 
by a mortgagor of immovable property for the redemption of 
the mortgage ; 

“(7) a suit for the assessment, enhancement, abatement 
or apportionment of the rent of immovable property ; 

“(8) a suit for the recovery of rent, 4 other than house- 
rent, 5 unless the Judge of the Court of Small Causes 6 has been 
expressly invested by the Local Government with authority to 
exercise jurisdiction with respect thereto.” 7 

This article has no application to a suit by tlie proprietor of bustee 
land for the recovery of municipal taxes from the owner of a hut m the 
bustee. s It includes a suit for money which under the law is recoverable 


1 Damodar Gopal Dikslut v.Chmta- 
man Balhnxlma Kaivc (1892), 17 
Bom , 42. 

2 Davlalsmghji (Maharana Shn) 
v Khachar Hamir Mon (1909), 34 
Born., 171 ; 11 Bom. L. B., 1330. 

3 Kcsnsang v. Naransang (1908), 
32 Bom., 560, 10 Bom. L. B., 733, 
Naiayan v Balaji (1895), 21 Bom , 
248 , Damodar Gopal Dikshit v. 
Ghmtaman Balknshna Karvc (1892), 
17 Bom , 42 ; Vmayak v. K? ishnarao 
(1901), 25 Bom , 625 ; 3 Bom. L B., 
239; Elahi Buksh Mandal v. Bam 
Narayan Ghosh, (1911), 16 0. W N., 
288. See Putlangowda v Nilkanth 
Kalo Deshpande (1913), 37 Bom., 675 , 
15 Bom L. E., 773 ; see s. 23, ante , 
p. 274. 

4 Sahadoia MudiaU v.NabinChand 
Botal (1914), 42 Calc., 638; 19 
C. W. N., 1030, distinguishing Soun- 
daram Ayyai v. Scnnia Naickan 
(1900), 23 Mad., 547. See Kaucna- 
kara Kurup v. Mumpe?anan (1901), 
24 Mad., 356; Srinivasa Baghaoa 
Ayyangar v. JPichai Kaian (1905), 29 
Mad., 184. As to the meaning ol 
“ rent,” see Bande Ah Fakir v. Amud 
Sarkar (1914), 19 C. W. H., 415; 


Shoma Mehta v Raj am Biswas 
(1893), 1 C. W N., 55 As to damages 
for use and occupation of land, see 
Mahadco Bai v. Kesho Prosad Singh 
Bahadur ( Mahaiajah ) (1916), [1917 
Pat.], 81. 

5 Milne v Jagmohan Qatcn , [1919, 
Fat ], 439. 

b This expression applies either to 
a Judge of a Court of Small Causes 
constituted by the Act or to a Court 
invested with the jusisdiction of a 
Court of SmaU Causes : Akshay 
Kumar Shaha v Una Bonn Dosad 
(1908), 35 Calc , 077 

7 The authority must he given to 
the individual not; to the Court. 
Safer All Mondal v. Golam Mondal 
(1915), 19 C. W N., 1236. In Madras 
such authority has boon given to all 
Subordinate Judges and District 
Munsifs* seo Soundaram Ayyar v. 
Scnnia Naickan (1900), 23 Mad., 547. 
No such authority has boon given in 
Bengal * see Sahadora Mudiali v. 
Nabm Chand Boral (1914), 42 Calc., 
638; 19 0. W. N., 1030. 

8 Biojonath Mittia v. Gopi Shah- 
nmi (1890), 23 Calc., 835. 
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as an arrear ol rent, 1 a suit for rent by an assignee,* 1 a suit which imohes 
the apportionment of rent, 1 a suit for produce rent, 1 and a suit for 
money paid for forest rights. 5 As to a suit claiming damages for 
omitting to laise crops, see Lalji Panday v. BarJuundco Panda y ( 1911 ), 

16 0. W. N., 89 

“ (9) A suit concerning the liability of land to be assessed Land revenue, 
to land-revenue ; 

<k (10] a suit to restrain waste ; Waste. 

“(11) a suit for the determination or enforcement of any Land, 
other right to or interest in immovable property.” 

This does not prevent a suit for the price of land from which the 
purchaser has been ejected. 0 

“(12) A suit for the possession of an hereditary office or of Hereditary 
an interest in such an office, including a suit to establish an olBce ‘ 
exclusive or periodically rocuning right to discharge the 
functions of an office ; 

“(13; a suit to onforee payment of the allowance or fees Allowance m 
respectively called mahkana and haU,, 7 or of cesses 8 or other l<ies ‘ 
dues 9 when the cesses or dues are payable to a person by 
reason of his interest in immovable property 10 or in an 
hereditary office or in a shrine or other religions institution.” 11 


1 Basania Kumar flat (Kumar) v. 
Ham Ghandia Hoy Chaudhty (1903), 
17 OW.N,, 4.99 , sco Bongal Drainage 
Act (Ben. Act VI of L880), s. 4.4, sub- 
soc 1; Penaju Gam v. Hubbara- 
y lid'll (1911), 36 Mad., 12G. 

a Snsh C hander Bone v Nachtm 
Kazi (1 900), 27 Caic., 827 ; 4 C. W. N„ 
357 ; Mmisar (Shctkh) v. Lake Nath 
Hoy (1899), 40. VV. N., 10 ; Mohcndra 
Nath K alamo) re v Koilash Chandra 
Doyra (1900), tbul, 605. As to a 
suit for rent, a portion of which had 
boon assigned, soo Basania Kumati 
Vebya v. Ashntosh Chnekcrhutti 
(1897), 27 Calc., 67 ; 4 C. W. N., 3. 

3 Rangtah Ghetty v. Vajmvelu 
Mndaltar (1917), 41 Mad , 370. 

4 Shoma Mehta v. Hajani Btsioas 
(1893), 1 0. W. N., 55. 

5 BmdeAli h\tkir v. Amud Barkar 
(1914), 19 0. W. N., 415. 

6 Cool Khan v. Tetar Goala (1899), 
4 0. W. N., 63. 

7 Bechat v. Badri Narain (1921), 
43 All,, 681. 


8 This does uot include a suit for 
joch (an easy or quit rent). Vcnka - 
lagirt Rajah v. Venkat Ran (1897), 
21 Mad., 213, or a suit against a. 
tenant for tho price of trees sold by 
him. Bohr a JJhoj Raj v. Ham 
Chawb'a (1920), 42 All., 448. 

d This includes a sum x*ayablc by 
a khaledar to an iuamdar as superior 
holder . Madhavrao Moreshvar v 
Hama Kola (1914), 39 Bom., 131. It 
does not exclude a suit by tho zemin- 
dar tor recovery of land cess from 
the inaradar . Maharajah of Vizt- 
awujtam v. Vceranna (1911), 36 Mad , 
18. ft includes tolls payablo to the 
lessee of a ferry : Abdul Hamid Khan 
v, Babu Lai (1913), 35 All,, 150, and 
dues payablo in kind : Baldeo v. 
Panna Lai (1918), 40 AIL, 063. 

10 See above 

11 Seo Vishnu Gamsh Joshi v. 
Ycshavantrao (1895), 21 Bom., 387; 
Mahadeo v. Budhai Bam (1904), 26 
AIL, 358 ; Baradwaja Mudahar v. 
Amnachala Gwukkal (1917), 41 



28‘2 


PtiOVINOLUi SMALL CAUSES. [dUP. XXV. 


This article only relates to claims against a poison who is primarily 
liable to pay the cesses or duos. 1 

In one case ,J the Allahabad High Court said, as to this provision 
“ The cesses and duos therein rofeired to are cesses and dues which arc 
claimed qiui cesses or dues and apparently fiom the person who is liable 
to pay them.” The Madias High Court has ditlered from this view. 5 


Land Acquisi- 
tion Act. 


Specific 

performance. 

Rectification, 
etc., ol 
m&tiument. 

Injunction. 

Trust. 


“(14) A suit to recover from a person to whom compensa- 
tion has been paid under the Land Acquisition Act, 1804, 4 
the whole or any part of the compensation; 

“ (15) a suit for the specific performance or rescission of a 
contract ; 5 

“ (16) a suit for the rectification or cancellation of an 
instrument ; 6 

“ (17) a suit to obtain an injunction; 

“ (18) a suit relating to a trust, 7 including a suit to make 
good out of the general estate of a deceased trustee tlio loss 
occasioned by a breach of trust and a suit by a co-trustee to 
enforce against the estate of a deceased trustee a claim lor 
contribution.” 


Endowment. 


Negligence of 
manager of 
temple. 


The following arc instances of suits relating to trusts* — 

(а) a suit against a guardian for an account ; h 

(б) a suit against a porson, who received subscriptions for a temple , H 

(c) a suit to obtam a share of property distributable under the terms 

of an endowment , 10 

(d) a amt against a manager of a temple by his successor for damages 

for negligence. 11 

This article does not include a suit claiming a refund oC money paid 


Mad., 528. This article applies to 
a suit by a membor of a religious 
association to recover his share oi 
voluntary payments made to the 
association : Bhavadasan v. Nm a- 
yam Somayajiyad (1904), 28 Mad., 
202. Sgo Mahadeo v. Budhai Ham 
(1004), 26 All., 358. 

J Shiv Gir v. Khcuan Qir (1022), 
3 Lahore, 309. 

a Mahadco v, Budhai Ham (1004), 
20 AIL, 358, at p. 360. 

3 Bhavadasan v. Naraycma Soma* 
yajipad (1904), 28 Mad,, 202, at p. 
2GL 

4 Act I of 1894. Of. Tiruyati Bajii 
v. Vissam llaja (1806), 20 Mad., 155, 

* This includes a suit to enforce 
an award , Kunja Bchat y Bardhan 
v. G-osto Behary Bardhan (1917), 22 


0. W. N., 06. 

6 h’or instance, a suit claiming 
that the wholo sum was not ad\anccd 
on a mortgage* (Jfahm Slmhh v. 
Sadarjan Bibi (1015), L9 O, W. N., 
1332. 

7 Sec Subramania Ayyar v. Pttndi 
Doraisami Tavcr (1002), 26 Mad., 
368 ; Knshna Ayyan v. Vythwnatha 
Ayyan (1894), 18 Mad., 252. 

s Of, Bamjoy Mojoomdm v. Kcdar 
Nat am Boy (Koomat) (1876), 25 
W. it, 0. It., 75. 

0 Mahomed Nathubhat y. Ibsen 
(1807), 22 Bom., 720. 

xo Mihr Ah Shah v Muhammad 
Ihisen (1892), 34 AIL, 413. 

11 Krishwyyat v. Soundarwaja 
Ayyangar (3892), 21 Mad., 245. 
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to the defendant to repay the expenses ol a yiut, J or a suit ioi money lent 
out of trust funds,- oi a suit for subscriptions due under the ai tides of 
association of a company 1 


“(19) A suit ior a declaratory decree, not being a suit in- 
stituted under .section 283 or section 332 of the then Code of 
Civil Procedure ; 4 

“(20) a suit instituted under section 283 or section 332 of 
the then Code of Civil Procedure ; 1 

“(21) a suit to set aside an attachment by a Court or a 
revenue authonty, or a sale, mortgage, lease or othor transfer 
by a Couit or a revenue authonty or by a guardian , 5 

“(22) a suit for property which the plaintiff lias conveyed 
while insane ; 

“ (23) a suit to alter or set aside a decision, decree or order 
of a Court or of a person acting in a judicial capacity 

“(21) a suit to contest an award ; 

“(28) a suit upon a foreign judgment as defined in the 
Code of Civil Procedure or upon a judgment obtained in 
British India ; 

“ (2(>) a suit to compel a refund of assets improperly dis- 
tributed under section 78 of the Code of Civil Procedure 
(Act Y of 1908) ; 

“ (27) a suit under the Indian Succession Act, 1805, 7 section 
320 or section 321, or under the Probate and Administration 
Act, 188 1, 8 section 130 or section 110, to compel a refund by 
a person to whom an executor or administrator has paid a 
legacy or distributed assets ; 

“(28) a suit for a legacy or for tho whole or a share of a 
residue bequeathed by a testator, or for the whole or a share 
of the property of an intestate.” 

This article Las no Application to a suit for articles which wore to 


lluolnratoi} 
doc ice 


Ul. aim to 
attacked 
piopei tv. 

Attached 

property. 


Oomcyaneo by 
insane portion. 

Suit to set 
aside decree, 
(‘to. 

\ward. 

Suit on 
judgment. 


Ilciuud of 
assets. 


Keiund in 
adnuiihtraliftn. 


Legacy, etc. 


1 North- Western Commercial Bank- 
ing Corporation v. Muhammad! small 
Khan (1901), 21 All., 208. 

2 Hnndm almgam Ohetti v. Man * 
yappa Ohetti (1902), 26 Mad., 200. 

* Vmkatachallapalhy v. Kanatja- 
sabluipatMa PUlai , (1010), S3 Mad., 
494.. 

4 Sco now Act V of 1908, 1st Soil., 
O. 21, n. 63, 100, 101, 103, 

fc tionarrm Doss v. Mohiram Doss 
(1909), 28 Gale., 235. As to tho case 
where tho judgment debtor has no 


saleable interest, ami a suit in broaght 
for tho refund of tho money, see 
Prasanna Kumar Khan v. Vma 
Cham Hasra (1 890), 1 0. W. N., 140 , 
Makundutm v, Jhdh Kishm (1897), 
20 All., 80. 

G This duos not apply to a suit to 
recover money on tho ground than 
tho judgment debtor had no saleable 
interest, see Maltundram v. Bodh 
Kishen (1897), 20 Alb, 80. 

v Act X of 1865. 

« Act V of 1881 



Partnership. 


Account. 


Mesne piofits. 
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come to the plaintiff on a death, 1 or to smtb by heirs of an intestate 
against wrong-doers. J 

“(29) A suit- 
es for a dissolution of partnership or for the winding up 
of the business of a partnership after its dissolution ; 

(b) for an account of partnership transactions ; or 

(<') for a balance of partnership account, unless the balance 
has been struck by the parties or their agents.” 3 

This article does not apply to a suit by a retired partner for money 
agreed to be paid to him m consideration of his retirement. 4 5 

“(30) A suit for an account of property and for its due 
administration under decree ; 

“(31) any other suit for an account, 6 including a suit by a 
mortgagor, after the mortgage has been satisfied, to recover 
surplus collections received by the mortgagee, and a suit for 
the profits of immovable property belonging to the plaintiff 
which have been wrongfully received by the defendant.” 6 

A suit for an account of mesne profits comes within this aiticlc, 7 * * but 
a Small Cause Court has jurisdiction to try a suit for a specific sum of 
money wrongfully received, being profits of immovable propeity. s 

This article does not apply to a suit for damages for trespass, S) or to a 
case where the profits have been rightfully received. 10 

“(32) A suit for a general average loss or for salvage; 

“(33) a suit for compensation in respect of collision 
between ships ; 


3 Chinnaya v. Achammah (1912), 
37 Mad., 538 

2 Tilca Sahu v. Chirkat Sahu 
(1814), 19 C. W. N., 614 ; Chhedi v. 
Gidab (1905), 27 Ail,, 622. 

8 Manmuihu v. Sammatha Pillai 
(1897), 21 Mad., 866. Chhotu v. 
JawaHr (1905), 28 All., 293. 

4 Fauji Lai v. Chang a Mai (1897), 
39 AIL, 518. 

5 This means a suit requiring a 

special process to tako an account. 
The mere fact that accounts have 
to be looked into docs not make a 

smt a suit for an account . Konduiu 

Bunga Rcddiv. Subiah Betty (1904), 

28 Mad , 394 ; Rajiva Narayan Bahay 
v. Kirat Narayan Singh (1917), 3 
Pat. L. 423; [1918, Pat.], 55. 

5 See Bameshar Singh v. Durga 


Das (1901), 28 All., 437. 

7 Kunjo Behai y Singh v. Madhub 
Chandia Chose (1896), 23 Calc., 884, 
Savarimuthu v Aithurusu Rowthar 
(1901), 25 Mad., 103 ; Dngpal Smgh 
v. Kunjal (1917), 40 All., 142. 

8 Antonc v. Mahadev Anant (1900), 
25 Bom., 85 ; 2 Bom. L. R., 683 ; 
Girjabai v. Baghnnath (1905), 30 
Bom., 147 ; 7 Bom. L. R , 741 ; 
V may ah v. Enshnatao (1901), 25 
Bom., 625; 3 Bom. L. R., 289, as 
explained m Vasndev v. Damodar 
(1904), 6 Bom. L, R., 370. 

9 Ramaiyour v. Sammatha Ayyar 
(1911), 35 Mad., 726. 

10 Damodar G<ypal Dihshit v. Chm- 
taman Balknshna Kaivc (1892), 17 
Bom., 42. 
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“ (04) a suit on a policy of insurance or for the recovery of Policy ot 
any premium paid under any such policy ; 

‘‘(35) a suit for compensation — OomiKsmution 

(a) for loss occasioned by the death of a person caused by 

actionable wrong ; 

(b) for wrongful arrest, restraint or confinement ; 

(r) for malicious prosecution ; 1 

(d) for libel ; 

(e) for slander ; 

(/) for adultery or seduction ; 

(ll) for breach of contract of betrothal or promise of 
marriage ; 2 3 

(h) for inducing a person to break a contract made with 
the plaintiff ; 

(() for obstruction of an easement or diversion of a water- 
course ; a 

(it) for an act which is, or, save for the provisions of 
chapter iv of the Indian Venal Code (Act XLV of 
1860), would be, an offence punishable under chapter 
xvii of the said Code ; 4 * 

(j) for illegal, improper or excessive distress, attachment 6 
or search, or for trespass committed in, or damage 
caused by, the illegal or improper execution of any 
distress, search or legal process.” 6 

A suit to recover money paid to redeem crops, which had boon 
distrained is cognizable by a Small Cause Court.' A Knit to recover tho 
value of property illegally retained after a distraint had been set aside, s 

1 Mahomed Ah v. JJayama (1889), 18 Gale.., 879. See 8hw Cl if v. KJuuan 

14 Bom., 100. Oir (1922), 8 Lahore, 309 ; Mnea lhl~ 

a This includes a suit by the father bar Jiossam v. Sadarnddvn Chow - 
of a girl against the tathor of the boy dhunj (1922), 27 C. W. N,, 4G9. 

Kali SnnJcn Dabsv.Koylash Ohnndet fi Pamn Sanya v. Kammdar of 

Dass (1888), 15 Gale., 833, followed in Jayapnr (1901), 25 Mad., 540. Soo 
Moidm Kutti v. Poher (1913), 88 Karuppanaw Amhalmn v. Ramasami 
Mad., 274. Ohelii (1897), 21 Mad., 239 ; Pramnna 

3 Periakaruppan v. Palaniyandi Kumar Khan v. Uma Char an 1 1 asm 
(1894), 18 Mad , 28. This does not (1890), 1 C. W. N., HO. As to attach- 
include a suit for damagos for injury mont before judgment, see Ibyahi 
to a wall caused by the divorsion of Jiowthm v. Sanyaram ffluslly ( L902), 
a watercourse: fn re llmsambhai 20 Mad , 504. 

Abdulabhai (1895), 20 Bom., 283, « Act VI ot 1914, «, 2. 

4 Act VI of 1914, s. 2. Such as 7 Dmocm Hoy v. H 'uvular Tcwary 

crops or money misappropriated : (1890), 24 Gale., 103. 

Ramprosad Pumamlc v. Smchanm 8 Chahradharudu v, Vmhalara- 

Mmdal (1917), 21 0. W. N., 1309; mayya (1899), 22 Mad., 457. 

Cherahuddin v. Ram Sirmnan (1920), 
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or which has been misappropriated or stolen while it was under attach- 
ment , 1 is also so cogn liable 

“ (A) For improper arrest under chapter xxxiv of the Code 
of Civil Procedure, 2 or in respect of the issue of an 
injunction wrongfully obtained under chapter xxxv 
of that Code ; 3 or 5? 

It has been held that this does not prevent a suit for improper 
attachment before judgment . 4 * 

e( (I) for injury to the person in any case not specifiod in 
the foregoing sub-clauses of this clause ; 6 

“(36) a suit by a Muhammadan for exigible (mu'ajjal) or 
deferred ( mit'waijal ) dower ; 

“ (37 ) a suit for the restitution of conjugal rights, 6 . . . for 
the custody of a minor, or for a divorce ; 

“ (38) a suit relating to maintenance ; 7 

“(39) a suit for arrears of land rovenue, village expenses 
or other sums payable to the representative of a village com- 
munity or to his heir or other succossor in title ; 

“ (40) a suit for profits payable by the representative of a 
village community or by his heir or other successor in title 
after paymout of land revenue, village expenses and other 
sums ; 

u (41) a suit for contribution by a sharer in joint property 
in respect of a payment made by him of money due from a 
co-sharer, or by a manager of joint property, or a membor of 
an undivided family, in respect of a payment made by him on 
account of the property or family/’ 8 


1 fhshamba? Nccthv Gaddar (1011), 
33 All., 30G, following Goma Maliacl 
Patti v. (hkaldas Khimji (L87H), 3 
Bom., 74. 

2 now Act Y of 1908, s. 95, Sell, I, 
0. 38, 

» Now Act, V of 1908, a, 95, Sob. 1, 
0. 39. 

4 Ibi <iki Jlowlhen v, Sangaram 

Shetly (1902), 20 Mad., 504 ; see, how- 
ever, (g) 9 mtc, p. 285. 

6 Seo Govmd Halhrishna v. Pandu- 
uxiig Vmayah (1912), 30 Bom., 448. 

• Act, X of 1914, s.2, Bob. II. 

7 Baldeo Sahai v. Jmmi Kunwar 
(1901), 23 All., 495; Mumruddin v, 

Samiruimma Bibi (1917), 40 All., 


52 ; JJhayvantrao w (hmpattao (1891), 
10 Bom., 207 ; Amntomoye Dasia v. 
lihugiruth Ckundm (1887), 15 Calc,, 
104. Ak to a suit on an agreement, 
kqo Annasmm Sastnal v. Ramaxmm 
Saxtiial (19J3), 38 Mad., 553 ; Sami- 
natha Ayymi v Mangala Thammal 
(1890), 20 Mad , 29. 

3 Bluttoo Singh v. Bamoo Mahton 
(1805), 23 Calc., 189, Nand Lai v. 
JTarbmx Lai (1920), 2 Lahore L, J., 
887 ; Bag am Kanta GJmh v. Rtma 
Nath Boy (1914), 19 0. W. N„ 458; 
Mahmud Ali y, Tavm-un-nissa ISibi 
(1918), 41 All, 51. As to what is a 
suit for contribution, see Satya 
Bhusan Bancrjee v. Krishna Kali 
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A Small Cause Court can try a suit for contribution against pint 
judgment debtors 1 

“(42) A suit by one of several joint mortgagors of immov- c<ratui»ution. 
able property for contribution in respect of money paid by 
him for the redemption of the mortgaged property ; 

“ (43) a suit against the Government to recover money paid Lana revenue . 
under protest in satisfaction of a claim made by a revenue 
authority on account of an arrear of land revenue or of a 
demand recoverable as an arrear of land revenue ; 

“ (43a) a suit to recover property obtained by an act which o (fence against 
is, or, save for the provisions of chapter iv of the Indian Penal I,tol)ert5 
Code, would be, an offence punishable under chapter xvn of 
the said Code ; 2 

“(14) a suit the cognizance whoroof by a Couit of Small 
Causes is barred by any enactment for the time being in force.” 

As to the investment of certain Courts m Durum with Small Cause 
Court powers, see ante, p. 3 7b. 

As to the reference to a High Court of questions as to the jurisdiction 
of a Small Causo Court, soo Act V of 1008, Sch. I, Order 40, rules 6 
and 7, ante, pp. 275, 270. 

It has been hold that the following suits lie m a Court of Small Suits within 
Causes 

(a) A suit against the Government for the value of an article not 

collected by the Post Office from the addressee ; 

(b) a suit for rent with a prayer that the value of improvements be 

made liable for the claim ; 1 

(c) a suit for a breach of a covenant not to cut trees ; r> 

(d) a suit to recover money payable under an award or an application 

to file an award ; u 

(a) a suit for damages for cutting and carrying any grass 7 or crops ; H 

(/) a suit for money collected by distraint in excess of what was 

duo; 0 

(g) a suit for damages for use and occupation of land , 10 


Banerjee (1914), 18 C, W. N , 1808; 
Ant Bam v. Milium Lai (1917), 40 
Alb, 135. 

1 Bhairon v. Ram Baran (1905), 
28 AU., 292; Bisva Nath Shah v. 
Naba Kumar Ghow&lmry (1888), 15 
Calc., 713. 

2 Act VI of 1914, s. 3* 

8 Mothi liumjaya C1u> tty v. Secre- 
tary of State (1904), 28 Mad., 213. 

* Karunakara Kurup v. Mum- 
peranan (1901), 24 Mad., 350. 
p Rctmammy Ghettiar v. Orr (i 902), 


20 Mad., 170 

6 Simson v. Me Master (L890), 13 
Mad, 314. 

7 Krishna Vrosctd Nay v . Alauud- 
dm J human (1890), 17 Calc., 707. 

a Annumalai v. Submmanyan 
(1892), 15 Mad., 298. 

8 Ken uppunan Avibatam v. Rama- 
sam% Ohetii (1897), 21 Mad., 239, hoc 
Aoi IX of 1887, Hah. II, Art. 35, 
ante, pp, 285, 280, 

10 Kali Krishna Tagore v. Lzzalmi- 
tmsa Khaki/n (3897), 24 Calc,, 557 ; 
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(h) suits for eontubution other than those specified m articles 41 1 
and 42 - of the 2nd schedule oi the Act 5 
A suit is not cognizable by a Small Cause Court unless it is cugmzable 
by it as against all the detendants. 1 

Small Cause Courts administer the law which is applicable m the 
Province in winch they arc situate/* 

As to the investment of a Small Cause Court with jurisdiction m 
insolvency cases, see post,#. 431. 

When the Local Government appoints the Cantonment 
Magistrate to lie the Judge of a Court of Small Causes estab- 
lished within a cantonment under the Provincial Small Cause 
Courts Act, 1887, 6 it shall, ui its order appointing him to be 
such Judge, declare, and may by notification in the official 
Gazette vary, within a limit of five hundred rupees, the value 
of the suits which are to be cognizable by him under that Act. 7 

When the Local Government appoints an additional Judge 
of a Court of Small Causes, of which a Cantonment Magistrate 
is the Judge, it shall, in its order appointing him to bo such 
Additional Judge, declare, and may by notification in the 
official Gazette vary, within a limit of fifty rupees, the value 
of the suits with respect to which the functions of the Judge 
of the Court may be assigned to, and discharged by, the 
Additional Judge under section 8 of the Provincial Small 
Cause Courts Act, 1887 (IX of 1887). 8 

A Cantonment Magistrate as Judge of a Court of Small 
Causes may, whatever may be the value of the suits cognizable 
by him as such Judge, dispose of any suit which was within 
the pecuniary limits of the Judge presiding over the Court at 
the time of the institution of the suit, and may entertain and 
dispose of any proceeding after decree in any such suit. 9 


Vira Filial v. Iiangasami Pillai 
(1898), 22 Mad , 149 , Malchan Lall 
Datta v. Gonbulla Sardar (1890), 
17 Calo., 541, 

1 Ante , p. 280. 

8 Ante , p. 287. 

3 See Bisva Nath Shah v. Naha 
Kumm Chwodhary (1888), 15 Calc,, 
713; Fischer v. Turner (1891), 15 
Mad., 155; Bhairon v. liambaran 


(1905), 28 All., 292. 

4 Farsholam v. Femi Narji (1895), 
21 Bom , 121. 

6 Of. Woodoy Chand Haider v. 
Goo? oo Chum Mojoomdar (1870), 13 
W. R. 0. R., 148 
« Act IX of 1887. 

’ Act XV of 1910, s, 7 (1). 

3 Ibid . s. 8. 

0 Ibid s. 9. 



CHAPTER XXVI. 


Rangoon Small Cause Couut. 

The Rangoon Small Cause Couit Act, 1920, 1 established a Establishment 
Small Cause Court in the City of Rangoon. 2 ol ( 0Uli ‘ 

That Act contains the following provisions : — 

“Section 5. The Court shall be deemed to bo a Court 
subject to the superintendence of, and subordinate to, the*' 

High Court 3 within the meaning of tiie Code of Civil Pro- 
cedure, 1908, 4 and the Burma Civil Courts Act, 1922, 5 and 
to be a Court subordinate to the High Court within the mean- 
ing of section fi of the Legal Practitioners Act, 1879. 6 

“Section <5. Subject to the control of the Governor- Appointment 
General in Council, the Local Government may, from timo to oCJlwl ts° s * 
time by notification, appoint a person to be Chief Judge and 
so many other persons as it thinks fit to be Judges of the 
Court. 

“ Provided that — 

(1) No person shall be appointed to be Chief Judge unless 

he is an advocate of a High Court of Judicature 
established under the Indian High Courts Act, 1801, 7 
or the Government of Tndia Act, L9JL5. 8 

(2) No person shall be appointed to bo a Judge of the Court 

unless he is — 

(a) an advocate of one of the said Courts ; or 

(b) a Judge of a Court of Civil Judicature of not 
less than five years’ standing ; and 

(3) of the persons so appointed to be Judges, including the 

Chief Judge, not less than one -third shall be advocates 
of the Chief Court or of one of the said High Courts. 


1 Bar. Act VtT of 1920. 

8 S. 4. 

8 Soe ante , pp, 27, 28. 

« Act V of 1908. 

8 Bur. Act XI of 1922, mite, p, 172. 

T. CJ I. 289 


8 AciVUI of 1B79. 

7 21, 25 Viol. o. 104. 

8 5, 0 Goo. V. c. 01. 
Act XI of 1922, f). 28. 


Hen Mur. 


10 
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Iiank and pre- 
cedence of 
Judges 


Pei 1‘ommnce of 
duties of absent 
Judge. 


<k Section 7. The Local Government may, whenovoi* it 
thinks necessary or expedient so to do, appoint an Additional 
Judge or Judges for a period not exceeding six months. 

“ Section 8. The Chief Judge, whether permanent or 
officiating, si tall be the first of the Judges in rank and pre- 
cedence. The other Judges shall have rank and precedence 
as the Local Government may, from time to time, direct. 

“ Section 0. — (1) During any absence of the Chief Judge 
the Local Government may appoint any person, having the 
qualification required by section C>, to act as Chief Judge. 
During any absence of any other Judge, or during the period 
for which any Judge is acting as Chief Judgo, the Local 
Government may appoint any person having the qualifications 
required by section (>, to act as a Judge of the Court, 

“(2) Every person appointed under sub-section 0) of this 
section shall be authorised to perform the duties of the Chief 
Judge or a Judge of the Court, as the case may be, until the 
return of the absent Chief Judge or Judge, or the reversion of 
the Judge acting as Chief Judge, or until the Local Govern- 
ment sees cause to cancel tho appointment of such acting 
Chief Judge or Judge, as the case may be.” 


Law to lie “Section 11. All questions, other than questions relating to proco* 

administered. ( } uro 0Y practice, which arise in suits or other proceedings under this Act 
in the* Court shall ho dealt with and determined according to the law for 
tho time being administered by the High Court 1 * in exercise of its 
ordinary original civil jurisdiction.” - 


Loral limits of “ Section 12. — (1) The Court shall have jurisdiction withm 

jiu indicium. - j, r* 

the City of .Rangoon. 

“(2) Save as expressly provided by this Act or by any 
other enactment for iho time boing in force, a suit* cognisable 
by tho Court shall not be tried by any other Court having 
jurisdiction within the same local limits. 3 

Pecuniary Section 13. Subject to the exceptions in section 14 and 

3 urw ictioTi. provisions of the Code of Civil Procedure, 1908, the Court 

shall have jurisdiction to try all suits of a civil nature when 
the amount or value of the subject-matter doom not exceed two 
thousand rupees. 

“ Explanation . — When in any suit the amount claimed is 


1 Pur. Act XI of 1922, s. 23. 8 Tho High Court cannot try a 

* Boo Act XT II of 1898, s 13, ante, Small Cause Court suit: IioUors- 

p. 98, Patent, ol. 10, ante, p. 90, 
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by a sot-off admitted by both parties, reduced to a balance not 
exceeding two thousand rupees, the Court shall have jurisdiction 
to try such suit.” 

Section 14 is in terms identical with those of section 19 of 
the Presidency Small Cause Court Act, 3.882, 1 except that a 
suit concerning an act ordered or done by the Governor of 
Burma in respect of a collision in inland waters, and a suit for 
compensation for seduction are excluded from the jurisdiction 
of the Rangoon Small Cause Court. 

Section 15 (1) is in terms identical with those of section 20 
of the Presidency Small Cause Court Act, 1882. 2 

“ Section 1(>. Nothing in this chapter 3 shall be deemed 
to preclude the Court from trying such suit or proceeding as 
it may from time to time be specially authorised to try by any 
other enactment.” 

Section 17 applies to the City of Rangoon, provisions 
similar to those contained in section 41 of the Presidency 
Small Cause Court Act, 1882. 4 

Nothing in this provision shall be deemed to affect any ol‘ 
the provisions of the Rangoon Rent Act, 1920. 5 * 


Saits m winch 
CouiL has no 
1 ui lsdiction. 


Couifc may by 
consent try 
suits beyond 
pecuniary 
limits of 
jurisdiction. 

Saving. 


Application 
n gainst person 
occupying 
property with- 
out leave. 


“ Section 21. Recovery of the possession of any immovable property Suit to try 
under this Act shall bo no bar to the institution of a suit in the High 
Court for trying the title 4 thereto.” 


“ Section 24. -(1) An appeal shall lie to the High Court Appeals, 
from every decree of the Court when tho amount or value of 
the subject-matter of the suit exceeds ono thousand rupees, 
and from any order passed by tho Court in such suit ot the 
kind specified in Schedule I, Order ib, rule 3, clauses (r),° 

(V), 7 and (k) of the Code of Civil Procedure, 1908, and from 8 
any order passed under section 10 h sub-section (1 ), clauses (7/ ) 0 
and (7/), 10 of that Code. 


1 Act XV of 188 l>p. 250, 260. 

a Ibul. ; ante , p. 2G1. 

3 Relating to junsdiotion. 

4 Act XV of J882, ante, pp. 265, 206. 

5 Bur. Act XL of L920; Bur. Act. 
Vlt of 1020, h. 17 (2). 

4 An order under rule 9 of Order 0 
rejecting an application (in a case 
open to appeal) for an order to sot 
aside a dismissal of a suit. 

7 An order under rule 13 of Ordor 0 

rejecting an application (in a case 


open to appeal) lor an ordor to set 
asido a decree passed ex parte* 

8 An ordor under rule 9 of Order 
22 refusing to sot aside the abate 
moot oi dismissal of a suit. 

0 An ordor miclor seo. 95 (com- 
pensation for obtaining arrest, attach- 
ment or injunction on Insulftciont 
grounds). 

10 An order under any provisions 
of the Givi] Prooeduro Oocle imposing 
a (luo or directing tho arrest or 
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“ Section 25. The High Court for the purpose of satisfying 
itself that a decree or order made in any case by the Court 
was according to law, may call for the case and pass such order 
in respect thereto as it thinks lit. 

“ Section 20. Save as otherwise provided by this Act or 
by any other enactment for the time hemg in force, every 
decree and order of the Court shall be final and conclusive ” 

As to the power of the Court, in respect of contempt of Court, see 
section 29. 

As to the .Registrar and other ministerial officers, soe section 38. 

“ Section 34. — (1) The Local Government may invest tho 
Registrar with the powers of a Judge under this Act for the 
trial of suits in which the amount or value of the subject- 
matter does not exceed lifty rupees. 

“ Subject to the ordeis of the Chief Judge, any Judge of 
the Court may, whenever he thinks fit, transfer from his own 
file to tho file of the Registrar any suit which the latter is 
competent to try. 

“For the purposes of this section an application for 
possession under section 17 shall he deemed to bo a suit.” 

detention m the civil prison of any detention is m execution of a decreo. 
person except whore such arrest or 



PART IV. 

Civil Procedure Code. 


CHAPTER XXVII. 

General Provisions as to the Jurisdiction oe Civil Courts. 

The following provisions ot the Civil Procedure Code (Act V 
of 1008) extend to the whole of British India except the 
Scheduled Districts. 

The provisions of this Code only apply to judicial proceedings. They 
have no application to administrative proceedings sucli as inquiries 
under section 14 of the Legal Practitioners Act (XVtII of 1879). 1 

Except when a suit has been instituted or proceedings commenced in 
the way provided by law, a Court is not seised of it, and cannot make 
any order m respect of the matter referred to m such suit or proceeding. 5 * 

“ Section B. Por the purposes of the Civil Procedure Code Subordination 
the District Court is subordinate to the High Court,** and every of Courts * 
Civil Court interior to that of a District Court, and every Court 
of Small Causes is subordinate to the High Court and District 
Court.” 

As to the subordination of the Rangoon Small Cause Court to the 
High Oouit of Burma, see Burma Act VII of 1920, s, 5, ante, p. 289. 

Except where otherwise provided, the expression “ High Court” in High Court, 
the Civil Procedure Code moans the highest Civil Court of appeal in any 
part of British India except the Scheduled Districts: 1 

The expression “ District Court ” moans the principal Civil Court of District Court, 
original jurisdiction in a District.*’ 


A See Janalch Kishore [1.917, Pat ], 
60. 

8 As to appeals, soo %mt, p. 333, 

3 This is not exhaustive: Pur- 
shottam Janardcm v. Mahadu Panda 
(1912), 37 Bom., 114; 14 Bom. L. It., 
917. 


4 Act V of 1908, s. 1 (8) ; Act X oi 
1897, s. 3 (24). 

11 Act V of 1908, b. 2 (4). Except 
where otherwise provided this in- 
cludes a High Court sitting m the 
exorcise of its ordinary civil juris- 
diction; %bid* 



SXJITH OF CIVIL NATU11E. 


[CJIAf*. XXV 11 


Court to try 
all civil suits* 
except baired 


Presumption 

against 

restriction. 


Suits oi a 
civil natuie. 

Dignity or 

honoiary 

office. 


‘294 


“ Section 9. The Courts 1 shall (subject to the provisions 
herein contained) have jurisdiction to try all suits 3 o£ a civil 
nature excepting suits of which their cognizance ]s either 
expressly or impliedly barred. 

“ Explanation . — A suit in which the right to property or to 
an office is contested is a suit of a civil nature, notwith- 
standing that such right may depend entirely on the decision 
oi questions as to religious rites and ceremonies.” 3 

A person seeking to oast tlio jurisdiction of tlie ordinary Civil Couits 
must establish his right so to do. 1 The general presumption is agamst 
construing ail enactment as ousting or restricting the jurisdiction of the 
superior Courts. The intention must bo expressed in clear terms, not 
merely implied, but necessarily implied.'* 

Suits of a civil nature include suits to dotornnno or enforce rights to 
property, status, ofiico or other civil rights ( * 

They do not include a suit for a mere dignity, even though it be 
attached to an oltioe, 7 or for the declaration of the right to an 


1 Tins includes a High Court 
Nistaum Dassi v. Nando Lai Bose 
(1902), 30 Calc., 309, 7 C. W. N., 
353. 

a This doos not prevent arbitration 
as to mattors which arc not of a civil 
nature Hag ha mend) a Ayyajz v, Out n- 
mo llaghawendt a (1913), 37 Bom., 
4.4.2 , 15 Bom. L. B., 362. 

3 Vcnkatachalapati v. Subbat ayadu 
(1890), 13 Mad., 293 ; A 'nshnasami 
Ghetti v. Yiuimmi Clio Hi (1886), 10 
Mad ,133; Kt ishnasami Ayyangav v. 
Samamm Smgrachanar (1906), 30 
Mad 158; Lohcnath Mist a v Dasa - 
rathi T worn i (1905), 32 Calc., 1072, 
10 C. W. N., 505. Soo Sadagopa 
Charmr v. Hernia Bao (1907), 34= I. A., 
93 ; 30 Mad., 185 ; 11 0. W. N , 585 ; 
9 Bom. JD K., 663. 

4 Jagannalha Charyulu (Srimath) 
v. Kutumbai ayudu (1914), 39 Mad., 
21; Valk Amnial v. Corporation of 
Madras (1912), 88 Mad., 41, at p. 43 ; 
Sashi Bhusan Hazni v. Eshabat Ali 
Nazir (1915), 39 0. W. N., G3G; 
Secretary of State v. Maharajah of 
Tvppera (1930), 43 1. A., 303 ; 44 Calc., 
328 ; 21 0. W. N„ 291 ; 18 Bom, 
Ik B., 1027. 

6 Balvmt Bamchcmdra v. Secre- 
tary of State (1905), 29 Bom. 480, at 
p. 503 ; 7 Bom. L. B., 497 ; Jiavji 


Nut ay an Mandbk v Daduji JJapnji 
Desat (1875), 1 Bom., 623, at p 629 , 
(Jurushidgavda v. Rudragavdati 
(1877), 1 Bom., 531, at p. 533 ; Nagar 
Mai v. All Ahmad (1888), 10 All., 
396, at p 398; Abdulla Bhai v. 
Executive Committee, Aden (1910), 
40 Bom., 446; 18 Bom. L. K. } 296; 
Liam Nat am Singh v Lachmi Nat am 
Deo (1912), 17 C. W. N , 408 , Bhup 
v Bam Lai (1911), 33 All., 795; 
Raoji Baku a v. Dagclu (1916), 41 
Bom., 23; 18 Bom L. Ji , 779; 
Blmshankat Nanabhai v. Municipal 
Cot potation of Bombay (1907), 3! 
Bom., 604, 9 Bom. L 11., 417, 
Vithal v. Raghavendui (1920), 23 
Bom. L. It., 447. 

6 Bor instance, a right to bold a 
markot on cox tarn days. ThaJcoor 
Singh v. Sheopctshad Ojhar (1873), 
5 N. W. P., 8. 

7 See Surikar Bhatti Swami (Sri) 
v. Sidha Lmgayah Vharanti (1843), 
3 M. T. A., 198; b W. B. P. C., 39; 
S. 0 on remand (1845), 2 Bom., 473 ; 
Sadagopa (S triman) v. Krisina Tata - 
chany at (1863), 1 Mad. H. G., 301 ; 
Narayan Vithe Barab v. Krishnaji 
Sadashw (1885), 30 Bom., 233, 
Kanvppa Ooundm v. Kolanthayan 
(1883), 7 Mad., 93 ; Qadigeya v, 
Basaya (1910), 34 Bom., 455 ; 12 Bom. 
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honorary oilioo which may he rendered nugatory by the ucoluh of 
Society, 1 

Civil Courts have jxuisdietioii to entertain a suit lot* an honour, xl it is Suit Im 
cl aimed as attached inseparably to an office as pait of its emoluments 101101 
and not simply awarded to its holder as a mark of respect which might 
be extended to any person to whom the same degree of respect js due. J 

Civil Courts have no jurisdiction to determine the right of an honour 
which emanates from the Crown, or from the Covermnenfc. 

Questions of caste, i,c. questions relating to matters which affect the Oa*»le and u>- 
lnterual autonomy of a caste or its social relations, * and questions ol Ih * l0,,d 
religious usages and institutions can only be determined by the Civil 
Courts where thou* determination is necessary foi the purpose oi deciding 
a suit “ of a civil nature.” 

The Court cannot determine caste disputes, where no right of Caste quo stums, 
propel ty or to an otiice is involved, 1 it will not inter! ere when an 
individual has been excluded from caste, or lias been excommunicated or 
otherwise deprived of Leligious rights by an authority m that behalf, 
unless the exclusion is contrary to natural justice/* as, lor instance, 
whoie he has been condemned without having an opportunity of being 
heai d The loss of a mere social right does not justify the interierenee 
of the Court. 7 

The principle was laid down by OnANDARVAiiKAit, d„ in Nathu Vrljt 
v KvsJutwp (1901), 20 Horn., 174; 0 bum. 1 j FI., 718, as follows -- 
“A suit raising a caste question must fall in one of throe classes : 

“I. It may he a suit brought by a member of a caste complaining 
of his exclusion from it and asking for a declaration that the expulsion is 
illegal, and that ho is still a member of the caste, and as such entitled to 
its social privileges. The Civil Courts have no junsdiction to entertain 
such a suit. 

‘MI. It may be a suit brought by a member of a caste expelled from 

L. B., 358; Uaghawmidra Ay yap v. r> See Lal/i Slump vAVafp WanLh - 

(human lUuj/mvewlta (i 913), 37 man (1.895), it) Bom., 507 

Bom., 142 ; 10 Horn. L I!., 302; 6 See Appaya v. Vudappa (1898), 

Andanibwami v. Totadswami (1920), 23 Bom., 122; Keshan la l v. (luja 

46 Bom,, 590; 23 Bom. B. It., 75. (Pai) (L899), 24 Bom., 13 ; Jaganmth 

1 Mahataj Naram Sheopuri v. Churn v.B Jcah Dassia ( 1 893), 21 ( Jalc., 

Shashi Shehhareshwar Hoy (1935), 403 ; Gampati v. Blutmti Sioami 

37A11.,3L3. (3894), 17 Mad., 222; Vallabha v. 

a Jlnngachanar (#n) v. llwicja- Madnmdanan (1889), 12 Mad, 495; 

sami Battachar (3908), 32 Mad., 291 ; Kmhnamnii Chelti v. Vvrmaim 

Andcmviswaim v. Totadswami (1020), ChnUi (188(5), 10 Mad., 133. 

45 Born, 590, 23 Bom. L. It., 75, 7 llaghnnath Damodhar v. Janar - 

a Appaya v Padappa (1898), 23 dhan (hpal (LH93), 15 Bom., 599; 

Bom., 122, at p. L30; A nandrav Muymhankar v. JIarUhmkar (1880), 

JJkUcap Phadho v. Shankar J)uji 10 Bom,, 001; Kmji Pavla v, Aryan 

(Jhanja (1883), 7 Bom., 323, at pp. Slump (1893), 48 Bom., 115; Sn- 

328, 329. dhwrmi Patar v. Sndharani (1809), 

4 Jclhabhai Narwy v. OUapsey 3 Bow. L. H. (A. 0.), 91; 1 1 W. It 0. K,, 

Coovcrjee (1909), 34 Bom., 407; H 457; IiajJmio Majee v. Nobace Seal 

Bom. lu It., 1014; Dayaram v. (1804), L W. H. 0. It., 851. 

Jclhabhai (1895), 20 Bom., 784. 
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it, for a declaration that the excommunication is illegal and that lie 1 ^ 
entitled to certain rights of propeity or office as a ruembei of the caste. 
The Civil Courts ha\e jurisdiction to entertain such a suit, if the result 
of the excommunication is to deprive a man of his tivtl rights, but even 
here the jurisdiction is limited ; all that the Court can inquire into is 
whethe] the older of excommunication was passed bond fide m accord- 
ance with natural justice. The inquiry is to be conducted from the 
pomt of view of the caste and not of the Court into the reasonableness of 
the rule for a breach of which the order of excommunication was passed. 
Ii these conditions are fulfilled, the Court must hold that the caste acted 
within its powers as a domestic tribunal with whose discretion it will not 
interfere. 

“ HI It may be a suit brought by au expelled member for damages 
on account of loss of caste or character Tho Civil Courts have jurisdic- 
tion m such a suit; but tho junsdiction is subject to the law that a libel 
to a man’s position m his caste can give them no right to claim damages 
from any of his caste fellows if they have acted hand fide for the protec- 
tion of their caste interests m the discharge of their caste duty.” 

In the Bombay Presidency (outside the island of Bombay), except m 
the Scheduled districts, 1 2 3 4 the Courts are prohibited from deciding caste a 
questions, 5 * except m a suit instituted for the recovery of damages on 
account of an alleged injury to the caste and character of the plaintiff, 
arising from some illegal act 01 unjustifiable conduct of the other party. 1 
The principle is, would the taking cognizance of the matter m dispute he 
an interference with the autonomy, i,e, the internal management of the 
caste ? » 

Religious rites. Suits as to religious rites and ceremonies, which involve no ques- 
tion of the right to property or to an office, are not suits of a civil 
nature.*' 

A suit in whicli the right to property or to an office is contested is a 
suit of a civil nature, notwithstanding that such right may depend 
entirely on the decision of questions as to religious rites and ceremonies. 7 


1 Act XV. of 1874, s. 5. 

2 Tho expression “casto” is not 
horo confined to Hindus, but it com- 
prises any well-defined native com- 
munity governed for certain internal 
purposes by its own rules and regu- 
lations Abdul Kadir v. Dhcmna 
(1895), 20 Bom , 190. 

3 Mmar Day a v JSTcujr la Gancshia 
(1809), G Bom. H. 0. A. C., 17, 

4 Bom. Bog. II of 1827, s. 21. See 
(Jwdhar v. Kalya (1880), 5 Bom., S3 ; 
Nemchand v. Savaichand (I8GG), 5 
Bom., 81, note; Pragji Kalan v. 
Govind Ghpal (1887), 11 Bom., 534. 

5 Mura?* v. Suba (1882), 6 Bom., 

725, at p. 727 ; Anandrav JJhikaji 

Phadhe v. Shanlar Duji Cliarya 


(1883), 7 Bom., 823, at pp. 328, 320. 

6 Vasudev v. Vamnaji (1880), 5 
Bom., 80; Lohenaih Mis? a v. Vasa- 
rathi Tewari (1905), 32 Calc., 3072 * 
10 0. W. N., 505. 

7 Venhatachalapah v. Subba? ayadu 
(J890), 33 Mad., 293; Knshnasami 
ChetU v, Virasami Chetti (1886), 10 
Mad., 133 ; Knshnasami Ayyangar v. 
Samaiam Smgrachcvnar (1906). 30 
Mad., 158. See Sadagojpa Oharia? v. 
Rama Mao (1907), 34 I. A., 93 , 80 
Mad., 185 ; 11 0, W N., 585 ; 9 Bom. 
L. K, 663, Narasmma Chanar v. 
Kristna Tata Chanar (1871), 6 Mad. 
H, 0., 449 ; Koom Mem a Sahib v. 
Mahomed Meera Sahib (1906), 30 
Mad., 15 
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lu d Bengal case 1 * 3 4 5 * * the following has been saul on tins subject “ It may 
be conceded that suits in which the principal question relates to the pci- 
fovmance of religious rites or ceremonies aie not suits of a ciul nature, 
and to the same category belong suits for vindication of a mcie dignity 
attached to an office. J But it is well settled that suits in which the 
principal question relates to the right to an office, are suits of a civil 
nature, and not the less so, because the light claimed may depend upon 
the decision of questions as to religious rites or ceremonies 01 eieii 
religious tenets.' Now suits for offices of a religious character, that is, 
those in which the title to the office is dependent upon tiie performance 
of religious rites and ceremonies, may be divided into two classes, 
namely, first, religious offices to which fees are appurtenant as of right, 
and secondly, religious oifices to which no fees are attached, but which 
entitle the holdor thereof to receive such gratuities as may ho paid 
to him. 

In the former class of cases, that is, m respect of offices to which 
fees are attached, there is no duuht that a suit will lie for a declaration 
that the office is vested m the plaintiff. 1 As regards religious otiiees of 
the second class, there has been some diveigenee of judicial opimou upon 
the question whether a suit will lie for an office to which no fees 
arc attached. hi Bengal the view lias been maintained that a suit by a 
person claiming to be entitled to a leligious office of this desciiption 
against an usurper for declaration of lus right to the office is a suit of a 
civil nature maintainable m a Civil Court.** The contrary view has 
apparently been maintained m Madras.*’ In Bombay, a distinction has 
been made between an office which is attached to a particular temple or 
place, and an office which is entirely personal in eharaetei. As regards 
the former class it has boon held that the suit is maintainable.' As 
regards the latter, the balance of authority supports the view that the 
suit is not maintainable, 8 though the contrary view was maintained in 
Haskini {Say ad) v. Hnseiu ShaT This distinction between local and 
personal offices has also been recognised m Allahabad. 10 


1 Gonrmom Debt v. Chau mm oj 
Panihutt Municipality (1010), 14 
0. W. N , 1057, at pp. 1001, 1002 

- Ante, p. 204. 

3 Tint Kt is! mama (Jhanur v. 
Knslinnsawmi Tala Ghana, r (3870), 
0 I. A,, 120, 2 Mad., 02; s.c. on 
remand, Knshnammt v. Krishna, ma 
Chanat (1882), 5 Mad,, 313. 

4 Muhammad v. Alined (Say ad) 
(1801), 1 Bom. IT (J. App., 38; Naia- 
simma Ghatiur v. Kttsina Tata 
Ghariar (1871), 0 Mad. il. G., jL49. 

5 Mamat Ram v Hajm Ham (1887), 

15 Calc., 150, Kali v. Garni (3800), 
17 Calc., 006; Dmomth v. Dralap 

Ghandta (J890), 27 Calc., 30, 4 
0. W. N., 70. 

8 Tkolappala v. Vcnhata (1805), 30 


AJad., 02; Subbat aya v. Vedanta* 
chanar (100*1), 28 Mad., 23. 

7 Jjimba v. llama (3888), 13 Bom., 
548; G ursanyaya v. Tamuna (1801), 
10 Bom,,2Hl. Tho light ol heredi- 
tary priest to a family was uphold in 
Ghclabhat v. JUmjowa,n (1011;, 30 
Bom., 94 ; 13 Bom. L. K, 1371. See 
Girjashan har v. Mnrltdhar (1020), 
45 Bom, 234 ; 22 Bom. U K., 
1202 

s Munm v. Sitba (1882), 6 Born., 
725; Gadttjcya v. Basaya (1030), 34 
Bom., 455 ; 12 Bom. L. It., 358. 

9 (1888), 13 Bom., 429. 

10 ChunnnDatt Vyas v*Dabu Nan- 
dan (1010), 32 All., 527; Datsati v. 
Ohamn (1007), 20 All., 683. 
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A suit lies m the following, amongst other, cases 
(/0 to dotormiuc a light to give offerings at a temjilc , 1 
(b) to restrain the removal of an object of worship, a 
(<;) to restrain the removal of religious marks in a temple, oi unjusti- 
fiable changes m the character of* a temple as a religious insti- 
tution, 1 

(d) to assort an exclusive right to worship m a temple , ,J 
(<’) to assert a right of access to the inner shrine of a temple , * 

(/) to assert a right to officiate exclusively as a pnest on the occa- 
sion of the cremation of all dead bodies brought to a particulai 
place ; 0 

('/) to assert tho right to administer religious ntos to pilgrims , 7 
(h) to assoi t a right to foes on marriages ; 8 

( # 0 to assert a right to certain honours as high priest of a tomplo ; n 
(j) to assort a right to a cortain office in a temple , 10 
(h) to assert a right to outer a prayer hall belonging to a certain 
roligious fraternity, 11 

(0 to recover vessels borrowed by another division of the caste , J3 
(in) to enforco a right to perform a festival in a temple , 13 

(n) to assert a right of worship and to go m procession ; 14 

(o) by a pujari to recover from the temple servants offerings made by 

dovotoes , 3G 

(p) to provont interference with tho priests’ mmistratious, u 

(q) to assert a right to recite prayers m connection with a burial , li 
(>•) to assert a right to worship m a mosque. 18 


1 Vmgamuthu v. Pandaveswara 
Ouubkal (1882), 0 Mad., 151. 

z Dlbunum Singh Mohunt v Kis- 
sm timyk (1881),' 7 (Jalo , 767, 9 
0. L. U., 410 

3 A'? ishnasami Ayyangar v. Sama- 
tam Singracfuu la? (100G) , 30 Mad., 
158. 

* Anandmv Bhihaji Phadke 
Shankai Daji Ohm ya ( 1 883 ), 7 JDom , 
323 ; Knshnctsami v. Knshnama 
Chanar (1882), 5 Mad , 313. 

6 Vmkatachalapati v. Subbar ay adn 
(1890), 13 Mad., 293. 

3 Cl our mom Dobi v. Chan man of 
Panihati Municipality (1910), 1 4 
0 W. N., 1057. See llvra Pandcy v. 
iiaclm Pandcy (1916), 1 Pat L. 3 , 
381 

7 Mamasawmy Aiyan v. Venkata 
Aohaii (1803), 9 M. I. A., 348; 2 
W.B. \\ 0,, 21. 

3 (lursangaya v. Tamana (1891), 
16 Bom,, 281. 

9 J rchakam Srinivasa Dikshatuho 
v Udayagiri Anantha Chartu (18G9), 
4 Mad H. 0., 349. 


J 0 Si inivasa v. Tvt umigada (1888) , 
11 Mad., 450. 

Jaymmalh Ckurnv AkaliDassia 
(1893), 21 Calc., 463 

12 Piagji Kalan v. Uuvind Qnpal 
(1887), 11 Bom., 534. 

13 PankajmmmL v. Scci ctary oj 
State (1916), 40 Mad , 1108 

14 Waman Palwant \ . Bain Harshcl 
(1919), 44 Bom, 410; 22 Bom. L. it., 
309. A more right to be earned in 
a procession does not give a right of 
action : Andaniswami v, Totadswami 
(1920), 45 Bom., 590 ; 23 Bom. L, Ik, 
75. 

Afi Sakhaiam Jjaji v. Clanu J tag hit 
(1920), 45 Bom., 083 , 23 Bom. L. Ik, 
125. 

16 (hrjashanhai v. MnrUdhar 
(L920), 45 Bom., 234 , 22 Bom. L. Jk, 
1202. 

17 Koom Mecra Sahib v, Mahomed 
Mcera Sahib (1906), 30 Mad , 15. 

13 Fuzul Karim v. Mow la Ihcksh 
(Jlaji) (1891), 18 I. A., 59; 18 Calc., 
448. 
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In the following cases no suit lies : 

(a) A suit to lestram tlic reading of a service called Kutbak by the 

defendants m their own mosque , l * 3 4 * 6 

(b) a suit to declare a right to perform religious services in a grave- 

yard ; a 

(c) a suit for an account of cxpendituie on religious ditties , J 

(<l) to assert a right to be cairied in a piocession m a cross-palanquiu.* 

The Courts cannot question acts of State, i **. acts of Sovereignty. a 

A seizure by arbitrary power on behalf of tlie Crown of the dominions 
and of property of** or in 7 * a neighbouring State is an act of State, and 
the Civil Courts have no jurisdiction with regard to it. 

An act of a subordinate of Go\ eminent without authority from the 
head of Ins Stabo is not an act of State, s unless it has been ratified. 0 

An act of Government under colour of a legal title to proper by is not 
an act of Stabo. 10 

The Civil Couibs have juiisdiction to determine whether a grant of 
land, alleged to have been made by an olhcor on behalf of the Crown, is 
binding on the Ciowli. 11 

The Government of India, as represented by the Secretary of State 
for Lndia ju Council, 1 - is responsible for the acts of itself and of its ser- 
vants, otherwise than m exorcise of the Sovereign power which it pos- 
sesses, u but is not liable for actionable wrongs committed by officers in 
the peiformancc of duties imposed upon them by the Legislature. 14 

If a parby had a right of action against the lOast India Company, that 
right could not be taken away by any Act of the Indian Legislature after 
the possessions of the Company were vested m the Crown. 13 


1 Maine Moilar v. Islam Amanalh 
(189 L), if) Mad., 95 5. 

a Human v. Hus him Khun (1901), 
146 Bom , 198 ; 9 Bom. U It., 7L7. 

3 'frimbak (l opal v A nshnarao 
Danduutng (1909), 33 Bom., 387. 

4 Andamswami v Totadswami 

(3920), 45 Bom., 590; 23 Bom. L. It., 75. 

6 Uvt Viliam Deo v. Secretary oj 
Slate (1912), 39 1. A., 3J ; 39 Calc., 
615; -10 0. W. N, 362; 34 Born. 
L R., 812; Secretary of Stale v. 
Kamachen JSoye Sahaba (1859), 7 
M. 1. A., 470. Soo Mast India 
Company v. Syed Ally (1827), 7 
M. I. A., 555 ; Sultan Sam (Stm7sh) 
v. Ajmodin (Shehli) (1892), 20 I. A., 
50; J7 Bom, 431. 

8 Secretary of Slate v. Kamackce 
Boye Sahaba (1869), 7 M. 1. A., 470 ; 
Saligram (Rajah) v. Secretary of 
State (1872), I. A. Sup., vol. 119, 
12 B. L. It.dL 0„ 107 ; 18 W. it. C. R. t 
389. 

7 Bhagivan Singh v. Secretary of 

State (1874), 2 I. A. } 38. 


8 Mills v. Modee PesUmjCC Khoor- 
secl/ee (L838), 2 T\I I A , 37 ; Bombay 
Hannah Wading Goi potation v. 
Muca Mahomed Ah Stun a gee (1873), 

10 B. Tj. Lt., 845 ; 19 W. it. (J. R., 
123. 

a ftulef All (Mir) \ . Veskvadabai 
Saheb (1872), 9 Bom. il. 0., 314. 

10 Pores ter v. Secret at // of State 
(1872), J. A Sup., vol. 10 ; 12 B. L. R , 
120 ; 18 W. R. 0. Lt , 349. Soo II an 
SadasJiiv v, Ajmiuhn (Sheik) (1880), 

11 Bom., 235. 

11 Secrelaiy of State v. Kashin 
Ueddi (1902), 20 Mad., 268. 

13 Act V of 1908, s. 79. 

13 Soo Peninsular and Oriental 
Steam Navigation Company \ Secre- 
tary of State (1861), 5 Bom. II. O. 
App. 1; Secretary of State v. Coeh- 
craft (1914), 89 Mad., 351; 5, 6 Goo. 
V. c. 01, s. 82. 

14 Evans v. Secretary of S tale (19 19), 
2 Lahore L. J*., 7. 

15 Secretary of State v. Moment 
(1912), 40 X. A., 48; 40 Oalo,, 391; 
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A suit does not lie against the Governor- General or a Govemoi, or a 
Political Agent 1 for acts done m their political capacity. 

As to the exemption of the Governor-General, each Governor, and 
each of the members of their respective executive councils from the juris- 
diction of a High Court, see 5, 6 Geo. V. c. 61, s. 110, ante, p 31. 

A Civil Court cannot interfere with the order of a Revenue, 2 or other 
executive authority ] which is acting withm its poweis. When such older 
is nl ha vires it may be treated as a nullity, 1 or declared to he such, 5 and 
where the order of a Revenue Court has been brought about by fraud a 
Civil Court can make a declaration to that effect in favour of a pci son 
who was not a party to the Revenue proceedings. 0 

Unless otherwise provided, a suit will not lie in a Civil Court, when 
a Revenue Court or other tribunal havmg jurisdiction has determined the 
question, 7 nor can a Civil Court determine a question such as the appor- 
tionment of Land Revenue which is specially confided to a Revenue 
Couit. 8 See^ostf, p. 616. 

Where a special tribunal, 0 out of the ordinary course, is appointed by 
an Act to determine questions as to rights which are the creation of that 
Act, then, except so far as otherwise expressly provided or necessarily 
implied, that tribunal’s jurisdiction to determine these questions is exclu- 
sive. 10 It is an essential condition of those rights that they should be 
determined in the manner prescribed by the Act to which they owe then- 
existence In such a case there is no ousting of the jurisdiction of the 
ordinary Law Courts, for they never had any. 11 


17 C. W. N., 169 ; 15 Rom. L. R., 27. 
In that case the Judicial Committee 
held that s. 41 (6) of Bur. Act 3 V of 
189S, which enacts that no Civil Court 
is to have jurisdiction to determine 
a claim to any right over land as 
against Government is ultra mres. 
See Damodar v. Secretary of Slate 
(1921), 45 Bom., 1161 ; 23 Bom. L. R., 
492. 

1 Inhabitants of Mahaltngpote v. 
Ancle? son (1870), 7 B. L. R., 452, 
note. 

2 Nihunja Rani Ohowdhwam v. 
Secretary of State (1915), 43 Calc., 
280, 20 0. W. N., 504; Ghirarvji hal 
v. Kehri Smgh (1910), 33 AH., 1; 
Radha Kanta Aich v. Secretary of 
State (1918), 23 0. W. N., 265, at 
p. 272. See Omrumssa Bibee v. 
Dilaw ar Ally Klim (1884), 10 Calc., 
350. 

8 See Kamta Prasad v. Ahmad 
(Saiycd) (1909), 31 All., 373; Abdul 
Rahim v. Municipal Commissioner of 
Bombay (1918), 42 Bom., 462; 20 
Loin. L. Ft , 937 ; Nur Mahomed v. 
Swat City Municipality (1919), 44 


Bom., 738. 

4 Nihunja Ram Chowdhurani v. 
Sccretaty of State (1915), 43 Calc., 
230, 20 C. W.H.,504. 

5 Sec? eta? y of States. Fahamidu?i- 
mssa Begum ( Snmaii ) (1889), 17 T. A., 
40, 17 Calc., 590; r.c. m Court 
bolow, Fahamidanmssa Begum v. 
Secretary of Slate (1886), 14 Calc , 67. 

6 See Mahadeo Prasad v. Takia 
Bibi (1902), 25 All., 19. 

7 Shiva Pr abash v. Kama (1913), 
35 All., 464 , Balpt v. Mahipat (1918), 
41 All , 203. 

8 See Debi Saran Smgh v. Raj bans 
Nath Dubey [1918, Pat.], 184. 

® See Valh Ammal v. Corporation 
of Madias (1912), 38 Mad., 41 

10 Icharan Smgh v. Nilmoney 
Bahdar (1908), 35 Calc, 470, at 
p. 473; 12 0. W. N., 636, at p. 638; 
Bhandi Singh v. Ramadhm Roy 
(1905), 10 C. W. N., 991. 

11 Bhaishanbar Nanabhai v. Muni- 
cipal Corporation of Bombay (1907), 
31 Bom., 604, at p. 609 ; 9 Bom. L. R., 
417. See Blwlaram Ohowdhryv . Co?- 
poraiion of Calcutta (1909), 36 Calc., 
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A Civil Court may determine wkethei a municipality is acting in Municipality, 
excess of its powers, 1 and may restrain them from so doing, but when 
jurisdiction has been conferred upon a special tribunal, as m the case of 
municipal elections, for the investigation of matters which may possibly 
be m controversy, such jurisdiction is exclusive and cannot bo exercised 
concurrently by the oidmary Court , 2 but where the special tribunal has 
acted m disregard of the provisions of the enactment constituting it, or 
has otherwise acted ultra vires, the jurisdiction of the Civil Court is not 
ousted. 3 

Thus a Civil 1 or Ciiminal 3 Court has no power to revise the valua- 
tion of houses made by a municipality for the purpose of imposing a 
house tax, or to interfere with the exercise by a municipality of its power 
to purchase land Cor the purpose of widening a street, 0 or to order par- 
ticular woiks to be done, 7 oi to Older the return of a tax duly levied. 3 

The Court can set aside an assessment of tax under section 85, cl. (a), 
of fhe Bengal Municipal Act,'* made m consideration of the assessee’s 
“ circumstances and propeity ” (altogether or paitly) outside the local 
limits of the municipality. 10 Tt can by suit deal with irregularities at 
an election, 11 and can order the return of a tax winch has been unduly 
levied. 12 

A suit does not lie for the purpose of determining questions the Bombay 
adjudication of which is confided fco the Collector by the Bombay hereditary 
Hereditary Oiliccs Act, 1874. 13 A Civil Court can declaic the plaintiffs ° Kt * s * 


G71 ; 13 0. W N., 740; Nataiqja 
Mudaliar v. Muncipal Council of 
Mayavaram (1911), 3G Mad., 120. 

1 AtaulHuq v. Chairman , Munich - 
tala Municipality (1020), 48 Calc., 
378; Chav man, Qvidih Munici- 
pality v. Rush Chandra Mozivmdar 
(1908), 35 Calc., 859; 12 0. W. N., 
709; Bnndabun Chunder Ttoy v. 
Municipal Commissioners of Set am- 
pare (1873), 39 W. R. 0. R., 309. 

2 Tchhaian Singh v. Nilmonop 
Balidar (1908), 85 Calc., 470; 12 
C. W. N., G8G ; Balvant Itamchandia 
v. Scci Hat y of State (1905), 20 Bom., 
480, at p. 503 ; 7 Bom. L. It., 407. 

3 See Ganesh Mahadev v. Secretary 
of State (1918), 43 Bom., 221; 21 
Bom. L. B., 27 , Bhuishanhar Nana - 
bhai v. Municipal Corporation of 
Bombay (1907), 31 Bom., G04 ; 0 Bom. 
L. R„ 417. 

* Morar v, Borsad Town Munici- 
pality (1900), 24 Bom., G07 ; 2 Bom. 
L. R., 417. 

5 Municipality of Wai v. Kt ishnaji 
Gangadhar (1898), 23 Bom., 446. 

• Itamchandm (SUasin) v. A him- 
dabad Municipality (1000), 24 Bom., 


G00 ; 2 Bom L. It , 395. 

7 Duke v Jlammoar Malta (1899). 

26 Calc., 811 ; 3 C. W. N., 508. 

8 Kamayya v. Leman (1878), 2 
Mad., 37. 

8 Ben. Act JI1 of 1884, as aincndod 
by Bon. Act IV of 1894. 

10 Kamesfiwat Per shad s. Chav man 
of the Bhabua Municipality (1000), 

27 Gale., 840 ; Navadip Chandra 
Pal v, Pw nananda Saha (1808), 3 
0. W. N., 73. 

11 Sabhapat Singh v. Abdul Gap nr 
(189G), 24 Calc., 107. Boo Abdnr 
tlahim v. Municipal Board of Koit 
(1899), 22 All., 143. 

18 Leman v. Damodaraya (187G), i 
Mad., 158. See, however, Manessur 
Bass v. Collector of Ghapra (1876), 

1 Calc., 400, 

13 Bom. Act HI of 1874. Bee Chmto 
Abaji Kalkatni v. Lakshmbai (1878), 

2 Bom., 375; Jivaji Sambhaji v. 
Pakir Sabaji (1012), 36 Bom., 420; 
14 Bom, L. It,, 395; Govind Sitaram 
v. Bapuji Mahadeo (1893), 18 Bom,, 
516 ; Parsha v. Laymya Shan (1888), 
13 Bom., S3 ; Bhiva v. Vithya (1900), 
25 Bom., 180; 2 Bom. L. R., 809; 
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right to the status of watandar, 1 and can try the question whether a 
watandar is entitled to receive perquisites from his rayut. 2 

As to a reference to a panel 1 ay at, see Maharfu Kas/uba v. Krishna > 
Tatya Mahay (1922), 47 Bom., 95 24 Bom. L, B., 917. 

The following suits are maintainable • 

(a) for a declaration that the plaintiff is the nearest heir of a 
deceased representative watandar ; ** 

(I) to establish a share in the emoluments of a watan ; 4 

(c) for a declaration that an alienation of watan property is void.' 1 

As to the bar of certain suits see Bombay Bevenue Jurisdiction Act 


(X of 1876), s 4 (a), post, pp. 631, 632. 

As to tlie duty of the Civil Court to remote an attachment on watan 
property assigned as remuneration of watandar, see Bombay Act III of 
1874, s. 10, as amended by Bombay Act Y of 1886.° 

By section 21 of the Madras Hereditary Village Offices Act, 1895 
(Madras Act III of 1895), “no Civil Court can take into consideration 
or decide any claim to succeed to any of the hereditary village offices 
specified in section 3 of that Act, or any question as to the rate or 
amount of the emoluments of any such office : 7 

“Provided that, if, m any suit instituted under that Act, the 
defendant has pleaded before the Collector that a Bovenue Court lias no 
jurisdiction to entertain the suit, oil the ground that no emoluments, as 
dofmod in the Act, appertain to the office m respect of which the suit is 
brought, and if, on appeal preferred from the decree m such suit, the 
appellate authority has docided adversely to such plea, the defendaut 
may, within six months from the dato of the appellate decree, institute 
a suit in a Civil Court to set aside such appellate decree on the said 


ground, and on that ground only.” 

This section is no bar to a suit for the recovery of land. 8 
The Act does not apply to offices in proprietary estates 0 
The Act only takes away the jurisdiction of Civil Courts when 
jurisdiction has boon conferred on Bevenue Courts. 10 


Khando Nwrayan Kulkarni v. Ayaji 
Sadaslm Kulkarni (1877), 2 Bom., 
370; Balknshna Ghimnaji v. Balaji 
Bamchandra (1884), 9 Bora., 25 ; 
llaoji v. Gena (1896), 22 Bom , 344, 

1 BamcJmidra JDabholkar v. Anant 
Sat Sheim (1888), 8 Bora., 25 ; liaojt 
Palm a v. Dagdu (1910), 41 JJom., 
23 ; 18 Bom. L. B., 779. 

8 Vishnu Ifati Kulkarni v. Ganu 
Tnmbak (1888), 12 Bom., 278. 

3 llalmn Khan v. Dadanmja (1909), 
34 Bom., 101 ; Shankar v. Duttatraya 
(1915), 40 Bora , 55; 17 Bom L. B ; , 
725 ; Balkrklma Chimnaji v. Balap 
Bamchandra (1884), 9 Bom., 25. 

4 Moheyodm v. GKhotibibi (1880), 
5 Bom., 578. 

« Datlalraya Keshav v. Tukaiam 
Raghu (1920), 45 Bom., 1141; 23 


Bom. L B., 376. 

6 Gopal Haumant Gvmaste v. Sa- 
kharam Govmd (1879), 4 Bom,, 254. 

7 Mad. Act ILI of 1895, s 21; see 
Audiram Veerayya v, Audiravu San- 
gay y a (1910), 34 Mad. 177 ; Keswam 
Narasvmhnlu v. Nat aswihuhe Pat- 
naidn (1906), 30 Mad., 126, distin- 
guishing llavntha Konndan v. Muthu 
Koimdan (1888), 13 Mad., 41; Scae- 
tary of State v. Snbbatayudu (L912), 
36 Mad., 559. As to a suit beforo the 
Collector, see s. 13 of the Act. 

8 Gavara Bamanna v. Adabala 
Battayya (1909), S3 Mad., 235. 

0 Veerabadtan Achari v. Swppiah 
Ackan (1909), 33 Mad,, 488. 

i° Muvvula Seetham Nmdu v, Doddi 
Rami Naidu (1909), 33 Mad., 208. 
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Tlie Maclv.tR Hereditary Offices Regulation, 1881 (Madras Regulation 
VT of 1881), wlncli now applies only to certain Scheduled Districts, 1 
provides - that claims to tho possession of or to the succession to, heredi- 
tary village or other offices in the Revenue and Police departments, or to 
the enjoyment of any of the emoluments annexed thereto shall not he 
cognizable by the ordinary Coiuts of Judicata e. 

A. Civil Court has no jurisdiction over a claim m "Banna to the office Ibnma 
of headman or other village officer, or m respect of any injury caused by 
exclusion from such office, or power to compel the performance of the 
duties, or a division of the emoluments thereof. 11 

In the following matters (amongst others) the jurisdiction of the 
Civil Courts is expressly excluded. 

(a) Matters decided by a Settlement Court under the Santhal Snniliul 
Parganas Settlement Regulation 1 Suits lie to contest a settlement settlement, 
officer’s decision where only the rights of Zamnulars and other proprietors 
as between themselves are concerned 1 

(/;) Matters which the Bocal Government or a Revenue officer is Punjab 
empowered by the Punjab Alienation Act, 1/J00, 1 ’ to dispose of. No Civil ^ llcn ' l * ,on 
Court can take cognizance of the manner m which the Local Government 
or any Revenue officer exercises any power vested m it or m them under 
that Act. 

(«) Questions regarding the rates or amounts of the quit-ients or pay- Pmpnelm 
monts under section 27 enforced or levied under tho Madras Proprietary ' dlng<* 

Estates Village Service Act, 1894. 7 

(rl) A proceeding by a District Collector under tho Limited Pro- Abulias 
prietois Act, 1911. s The Secretary of State or any officer of Government p” ( >pru*torH 
shall not bo made a party to any suit or be liable in respect of anything 
done or purpoitmg to be clone under that Aet in good faith.'* 

(r) Ah bo tiie amount of any compensation payable, or of any Pomes in 
abatement of rout allowable, under the Burma Ferries Act, 10 or under ^ ,lrm?u 
section ;u of tho Nofthum laclm Femes Act, 1 878” T "‘ 1 ‘" 

(/) In respect of an act done in tlie exorcise of any power conferred ito^istration. 
by tlie Central Provinces Registration Act, J910. ,a 

(<j) An assessment made under the "Indian Iucomo Tax Act, 1922.™ Income Tex, 


(It) A decision passed or act done by the Collector under tlie Indian Treasuic* 
Troamivo Trow Act, 1878.' 4 Trovp - 


(/) An assessment of a rate imposed under tho United 
Local Rates Act, 1914.™ 


Provinces lb P. Police 


(j) Complaint of a pat wari against a landholder or the tenant oi a Complaints of 
v pat warn i. 


^ Mad. Act I IT of 1895, s. 2, 

2 S. 8. Of. PaUmalai v. tthanvmtja 
(1894), 17 Mad., 802 ; Pichumyyan v. 
Vilahlrndwyan (1897), 21 Mad,, 134. 

■* Bur. Act VI of 1907, s. 26. 

4 Reg, J 11 of 1872, as amended by 
Reg. HI of 1908, s, 4. 

5 Reg. Til of 1908, s. 9, Ramranjm 
Ohuckerbutty v. Nandu Lai Laih 
(1895), 22 Calc., 473. 

« Act XIII of 1900, s. 21, 


7 As substituted lor Mad, Aet If of 
1894, m. 33, by s. Hof Mad, Act ill of 
1914. 

* Mad, Act IV of 19 U. 
b fbuL s, 14. 

A0 Bur. Act 1 1 of 1898, n, 84. 

AA Aet XVII of 3878, s. 34. 

™ C. P. Act 1 of 1916, h, 20, 

» Act XT of 1922, s. 67. 

™ Act VI of 1878, a. 17. 
l° U f L\ Act T of 1914, s. 14, 
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village for refusing to remunerate his labours, or against a Collector on 
account of any decision passed by him in pursuance of the Bengal 
Patwaris Begulatiou, 1817. 1 

(/*) Certain matters cognizable by the Bailway Commission 2 3 
(Q Certain matters provided for m the Hazara Forest regulation, 1893. 5 * 
In the Santhal Parganas thero is during the settlement a bar of 
jurisdiction of Civil Courts in regard to — 

(u) any land or any interest in, or arising out of land, or 
(&) the rent or profits of any land, or 

(c) any village headship or other office connected with any land, 4 
but the officer empowered to try such suits may re-transfer them to a 
Civil Court established under the Bengal, Agra, and Assam Civil Courts 


Ajmeie 

Taluqriais 


Oudh 

Taluqdai.s. 

Exclusion of 
jurisdiction. 


Act, 1887 (XII of 1887)/* 

On the publication of a declaration under section 4 of the Ajmero 
Taluqdars’ Belief Begulation, 1872 (IV of 1872), all proceedings in 
respect of debts or liabilities mentioned m the application under section 3 
of the Begulation which may then be pending in any Civil Court m 
British India are barred ; and all processes, executions and attachments 
for, or m respect of, such debts or liabilities become null and void, 0 

There is a similar provision m the Oudh Taluqdars’ Belief Act, 1870. 7 8 * 

The following enactments also exclude the jurisdiction of the Civil 
Courts 

The Bombay Bevenuc Jurisdiction Act, 1876, see post , chap. lvm. 

The Benaies Family Domain Act, 1904 s 

The Burma Land and Be venue Act, 1876.° 

The Upper Burma Land and Eevcnue Begulation, 1889, 10 post, pp. 
640, 641. 

Estates Partition Act, 1897. 11 

Tho Punjab Land Bevenue Act, 1887, s 158. 12 

Assam Land and Bevenuc Begulation, 1886 13 

Bengal Land Bevonue Sales Act, 1859. 14 

Bombay Land Bevenne Code, 1879. 15 

Central Provinces Land Bevenue Act, 3917. 1 ® 

Coorg Land and Bevenue Begulation, 1899. 17 

Madras Bevenue Bocovery Act, 1864. 18 

Bengal Public Demands Becovery Act, 1913. 19 

Bombay District Municipal Act, 1901, 20 

Bengal Municipal Act, 1884. 21 


1 Ben Bog XII of 1817, s. 84. 

2 Act SX of 1890, s. 47. 

3 Bog. Ill of 1911, s. 35. 

* Beg, II T of 1908, s. 2, amending 
Bog. Ill of 1872, s. 5. 

5 S. 5a added to Reg. Ill of 1872 
by Bog III of 1908, s. 2. 

• Beg. IY of 1872, s. 5. 

7 Act XXIV of 1870, s. 4. 

8 U, P. Act III of 1904, s. 9. 

0 Act II of 1876, post, pp. 639, 640. 

10 Beg. Ill of 1889, #os£, pp. 640, 641. 

n Bon. Act Y of 1897, post, p C25. 


19 Act xvn of 1887, post, pp. 651, 
652. 

13 Beg. I oi 1886. 

14 Act XI of 1859, post, pp. 622, 623. 

15 Bom. Act Y of 1879. 

18 C. P. Act TI of 1917, post, pp 
643-645. 

17 Beg. I of 1899, post, pp 646-648. 

18 Mad Act If of 1864, post,#. 648. 
10 Ben. Aot 111 of 1913, post, p, 627. 

20 Bom. Act I fT of 1901 , post, p. 406. 

21 Bon. Act Tl f of 3884, post, p. 463. 
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United Provinces Municipalities Act, 1916 1 

Khoti Settlement Act, 1880.- 

Gujarat Taluqdars Act, 1888 J 

Ajmere Irrigation Eegulation, 1887 1 

Bengal Enbankments Act, 1855 

Punjab Minor Canals Act, 1905 b 

Northern India Canal and Drainage Act, 1873.” 

Burma Canal Act, 1905. s 

Upper Burma Land and Eevenue Eegulation, 1889. n 

Burma Towns Act, 1907. 10 

Burma Village Act, 1907. 11 

Chota Nagpur Tenancy Act, 1908. 12 

Bombay Irrigation (Amendment) Act, 1914 JS 

Co-operative Societies Act, 1912 14 

Charitable Endowments Act, 1890. 15 

Punjab Excise Act, 1914. 3( * 

Indian Press Act, 1910. 17 

Punjab Eegistration of Medical Practitioners Act, 1910 
Assam Medical Act, 1916 10 

B;y the Punjab Court of Wards Act, 1903,“° a Court of Law cannot Court* of 
call in question an ordci made by the Local Government directing the W ar( is. 

Court of Wards to assume superintendence of properties of land- 
owners. 21 

There is a similar provision m tlic Bombay Court of Wards Act.-* 2 * 4 * * 7 8 * * 11 12 13 * * * 
No Civil Court can try any suit against the Secietary of State for Bengal Excise 
India in Council in respect of anything done or alleged to have been Act * 
done in pusuanco of the Bengal Exciso Act, 1909.-* There is a similar 
provision m the Punjab Land Preservation (Chos) Act, 190Q. 21 

By the Central Provinces Land Alienation Act, 1916, a Civil Court Central 
shall not have jurisdiction in any matter which the Chief Commissioner 
or a Eevenue Officor is empowered by that Act to dispose of> No Civil 
Court can take cognizance of the manner in which the Chief Commis- 
sioner or any Eevenue Officer exercises any power vested m him under 
that Act. 20 

When it appears to the Deputy Commissioner that any Civil Court 


1 U. P. Act II of 1916. 

2 Bom. Act 1 of 1880, post, p. 638. 

8 Bom. Act VI of 1888, s. 8 (1). 

4 Beg. VIII of 1887, post, p. 436 

6 Act; XXXII of 1855. 

c Punj. Act ITT of 1905, post, p. 438. 

7 Act Viri of 1878, post , p. 437. 

8 Bur. Act IT of 1905, post, p. 437. 

® Bog. Ill of 1889, post, pp. 040, 041 . 

18 Bur. Act III of 1907, s. 12 

11 Bur. Act VI of 1907. 

12 Ben. Act Vf of 1908, post , p. 575. 

13 Bom. Act II of 1914, b 2, adding 

s. 83 to Bom* Act VII of 1879. Vishnu 

Vinayak v. Secretary of State (1921), 

T. C.J.I 


46 Bom. 738. 

14 Act li of 1912, post, pp 421,422. 
13 Act VI of 1890, s. 14. 

13 Punj. Act I of 1914, s. 57. 

37 Act I of 1910, b. 22. 

38 Punj. Act IT of L916, s. 19. 

10 Assam Act I of 1916, s. 27. 

20 punj. Act H of J 903. 

31 H. 5 (3) 

32 Bom, Act I of 3905, k. 45. 

23 3!cn. Act V of 1909, s, 92. 

2* Punj. Act II of 1900, s. 21. 

36 C. P. Act 11 of 1916, ». 24 (1). 
u Ibid, s* 24 (2). 


20 



806 


PA UTRJU LAll IlJhlMBDY 


[oxiap. xxvn. 


has passed a decree or order contrary to any of the provisions of that 
Act, he may, witlim two months of the date upon winch ho is informed 
of such decree or Older, apply for the revision of such decree or order to 
the Court, if any, to wlncli an appeal would lie from such decree or 
order, or m any other case to the Court of the Judicial Commissioner, 
and if the Court finds that such decree or order is contrary to any of the 
provisions of that Act, it shall alter it so as to make it consistent with 
that Act. 1 * 3 4 * * 

When any such appellate Couit passes an order rejecting such appli- 
cation, the Deputy Commissioner may, within two months after he is 
informed of such order, apply to the Court of the Judicial Commissioner 
lor revision thereof. J 

Jurisdiction Although a Civil Couit has no power to interfere with an order passed 
not baaed by by a magistrate in accordance with powers given to Mm by law, 'there 
Cnminal Court. 18 n0 roaaon Y'hy a Civil Court should not determine questions as to 
lights which were otherwise within its jurisdiction, whether the magis- 
trate exceeded his jurisdiction 1 or whether he determined the question 
of those lights for the purposes of making an order within his 


Paiticular 

lomedy. 


Liability of 
Seciotary of 
State. 


jurisdiction/' 

In municipal and other Acts containing a special procedure for the 
determination of certain questions, it is submitted that a provision that 
a decision should be final excludes a suit, but m Falls Animal v Cor- 
poration oj ■ Madron (1012), 38 Mad., 41, it was bold that the word “ final ” 
excluded further action under the Act in question, but did not excludo 
a suit. 

Where an enactment proscribes a particular remedy for the enforce- 
ment of a right, that remedy alone must he adopted, and a suit excluded/’ 
Thus a suit does not lie for the custody of a child. 7 

In many cases besides those abovo referred to tho Legislature has 
restricted rights of suit, which would otherwise exist. 

As to suits by and agamst princes and chiefs, see post, pp. 328, 329. 

Neither the Secretary of State nor any member of his Council is per- 
sonally liable in respect of any assurance or contract made by or on 


1 0, V. Act II of 1916, s. 25 (2) 

« Ibid s. 25 (3). 

3 Ujalamayi Dasi v. Ghandm 
Kumar Ncogi (1869), 4 B.L. Ik F. B., 
24 ; 12 W. R F. B., 18. Soo Bakas 
Bam Sahoo v. Ohiwimun Ham (3867), 
7 W. B. C. H., 11 ; Chum hall v. 
Bam Kishcn Sahu (1888), 15 Calc,, 
460, at p. 466 , Matty Bam Sahoo v. 
Mohi Lall Boy (1880), C Calc , 291. 
See Collector of Booghly v. Iswar 
Chanfaa Milter (1871), 7 B, L. R., 
449. 

4 Sham Doss v. Bholu Doss (186d), 

1 W. R. C. R , 324 ; Anund Chunder 

Chaiterjee v. Bokho Tarun Chatter jee 

(1805), 2 W. R. C. R., 287 ; Azeezoollah 


Oazec v. Bunk Beharec Boy (3867), 
7 W. R. 0. It., 47 ; Itishan Chunder 
Bairn jee v. Nund Coomar Banerjee 
(1867), 8 W. B C. R„ 239. 

6 Sectetary of State v. Jcthabhai 
Kalidas (1892), 17 Bom., 293 ; Chum 
hall v. Bam Kishen Sahu (L888), 15 
Calc , 460 ; Multy Bam Sahoo v. Mohi 
hall Boy (3880), 6 Oalo„ 291. 

3 Chunilal Virchand v, Ahmedabad 
Municipality (1911), 36 Bom., 47. 

7 Sathi v. BamandM Banda? mu 
(1919), 42 Mad., 647. See Besant v. 
Narayaniah (1914), 41 I, A., 314 ; 38 
Mad., 807; 18 C. W, N., 1089; 10 
Bom. L. R., 625. 
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behalf of the Secretary of State m Council, or anvothci licibili ty iih*uli«mI 
1)^ "Gfie Secretary of State or the SceretaLy of State m Council m his *>r 
tlion official capacity, nor in respect of any contract, co\enant, or engage- 
ment. of the East India Company, nor is any person executing .uiy 
assuiancc or contract on behalf of the Secretary of State ni ( ouuclI 
personally liable m respect tlioieof. 1 

A Judge, M agist Late, 2 * * Justice of the Peace, or other person acting J locoed iii'jm 
judicially 5 is protected from suit 1 in respect of acts done or OLdered to he 0 ^ 1C(>ls 
done by him 111 the discharge of his judicial duty, whether ox not within 
the limits of his jurisdiction *’ Provided that he at the time m good 
faith 0 believed himself to have juusdiciion. 7 

It has been held that the question of good faith does not arise if the Good f.uth. 
Judicial officer had jurisdiction, iS but it has also been held that he is not 
protected if he lias failed to act reasonably, oaruluily, and circumspectly 
m discharge of lus duties'* There must be an “honest persuasion 
(ounded, aitei tail* inquiry and consideiation, upon what might mis- 
takenly, eithcL in law or 111 tact, be considered a reasonable or probable 
ground by a person possessing ordinary qualifications for the other Judd 
by the magistiate sought to be made liable.” 10 

To secure protection under the Act the defendant must show . 

(1) that the act complained of was done or ordered by him m the 

discharge ol lus judicial duty, and 

(2) that it was within the limits of his jurisdiction, or if not within 


1 5, 0 Geo V c. 61, s* 32 (3). 
a This includes any one vested with 
the powers of a magistiate Act X of 
1897, a. 3 (31) , J la famous amah (Shah- 
aada) v. Municipal Commissioners of 
UouglUy (1870), 13 W It, 0. It., 310. 

3 timclai) v. Broughton (1882), 9 

1 A , 152, 9 Calc , 3*11 , 13 0. L It., 
185, Chnndet Nat am Singh v, Btijo 
Bullub Gooyee (1874), 14 IX Tj. It., 
254 ; 21 W. R 0. R , 391 ; Collector of 
llooghly v. Tarah Nath Mukhopadhya 
( L871) , 7 B. L. K , 449 , 1 0 W. 1 1. 0. R. , 
63 , Seshaiyanga/ v. llaghnnatha 
Bow (1870), 5 Mad. TI. 0., 845; Varan - 
kusam v. Stuart ( 1805), 2 Mad. 11. C., 
390 lie is not pioteetod by this 
provision when ho is acting ministeri- 
ally. Olnmler Narain Smgh v. Brijo 
Bullub Gooyee (1874), 14 B. L. R., 
254 ; 21 W. R. 0. R. , 391 ; Collector of 
IXooghly v. Iswar Chandra Miller 
(1871), 7 B. L. R,, 449. 

* Act XVJH of 1850, s. 1. 
c Boo Bat) ankusam v. Stuart ( 1865) , 

2 Mad. II. 0., 390, Clarke v Brojtmdra 

Kishot e Hoy Chowdhury (1912), 39 

I. A., 168, at p. 177 ; 39 Gale., 953, at 


p 907, 10 0. W N., 865, at p. 874; 
U Pom. L. R., 717, at p. 772, Vithal 
lUtmclumdr a \ I lag ham alt a Bam 
tiao (1920), <15 Bone, 1089, 23 Bum. 
L. It , A 17. 

• A thing is deemed to ho done “ in 
good faith” wliero it is 111 fact done 
honestly, wkethor it is done negli- 
gently or not : Act X of 1897, s. 3 (20). 
Of. Calder v. UalUt (1839), 2 M. 1. A., 
293. 

7 As to the meaning oi “Jurisdic- 
tion,” see ante, p. 1. 

8 Mcghrajv, Makir If /mam (1876), 
1 All. 280; Teyen v. llam Lai (1890), 
12 All., 115, (kt fas hanker v, Guyalji 
(1905), 30 Bom., 241 ; 7 Pom. fj.R.,951. 

9 Vina] /ah Di Dakar v. Tfcha (Bat) 
(J 865), 3 Bom. [1.0. A. 0 ,30; Vythoba 
Malhan v. Cor field (1865), ibid , 
App. 1; Gollecloi of Sea Customs v. 
Pmmiar Chithwmbaram (1876), 1 
Mad., 89, Boo Act X of 1897, s. 3 (20), 
abovo, note 6. 

Jlagunada Ban v. Nat ham am 
Thathamayyangar (1871), 0 Mad. 
H. 0., 423, at p. 439. 
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Police Officeis. 


Foicsl Oflficeih 


Madias Estates 
Act. 


Rangoon and 
(Huttagong 
Poit Trusts. 


Immunity m 
rospect of acts 
done m good 
faith under 
coloui of Act. 


those limits, that he, at the time, m good faith, believed himself 
to have ]unscliction to do or order the acts complained of. 1 
Snuilai protection is given to an officer of Court or any other person 
who is hound to execute the lawful warrants or orders of any such 
judicial officer or person acting judicial! y.‘ J 

As to the protection gLven to Village Courts and Village Benches mthc 
Central Provinces, sec Central Provinces Village Panchayat Act, 1920, 
s 66. < { 

Under cortaio enactments, eg, the Madras District Police Act, 1859, 1 
the Rangoon Police Act, 1899,° and the North-West Border Military 
Police Act, 1904,' ** the production of a warrant which justified the alleged 
tortious act is a sufficient protection to a police officer. 

Suits do not lie against public sen ants acting m good faitli under the 
Indian Forests Act, 1878, 7 or the Hazara Forests regulation, 1911, h or 
for anyt hin g done or omitted by them in good faith under the Assam 
Foies t regulation, 1891, w the Burma Forests Act, 1902, 10 the British 
Baluchistan Forests Regulation, 1890, 11 or the Madras Forest Act, 1882, 12 
or the Punjab Land Preservation Act, 1900. 13 

No suit oi other proceeding lies against the Secretary of State oi any 
officer of Government in respect of anything done by a Collector or othei 
officer regarding a deposit of rent under the Madras Estates Act, 1908, 14 
the Punjab Tenancy Act, 1887, 1C or the Agra Tenancy Act, 1901“ 

Commissioners under the Rangoon 17 and Chittagong Port Trust 18 
arc not liable m respect of acts done by harbour -masters and other 
subordinates. 

In many enactments the legislature has protected by immunity from 
suit, prosecution, or other pioceedmg acts done in good faith under the 
colour of the particular enactment. 

For instances see : 

Ajmere Taluqdars’ Relief Regulation, 1872. 10 
Ahmedabad Taluqdars Act, 1862.- () 

Oudh Taluqdars’ Relief Act, 3870. 21 
Bundelkhand Incumbered Estates Act, 1903 ^ 

Broach and Kaira Incumberod Estates Act, 1881, yj 
Chota Nagpur Incumbered Estates Act, 1876.^ 

Sindh Incumbered Estates Ac l, 1896,-* 


1 Gtyashcmhar v. Gopalp (1905), 
30 Bom., 241 ; 7 Bom. L. R., 951. 

2 Act XVIII of 1850, s, 1. 
s C. P. Act V of 1920. 

4 Act XXEV of 1859, s. 54. 

® Bur. Act IV of 1899, s. 54. 

• Act XV of 1904, s. 15. 

7 Act VII of 1878, s. 73. 

« Reg. HI of 3911, s. 50. 

8 Bog. VLI of 1891, s. 70. 

« Bur. Act LV of 1902, s. 79. 

11 Beg. V of 1890, s. 87. 

Mad. Act V of 1882, s. 61. 

18 Punj. Act II of 1900, s. 21. 

14 Mad. Act 1 of 1908, s. 72. 


18 Act XVT of 1887, s. 32 (3). 

18 U P. Act II of 1901, s 318, 

17 Bur. Act TV of 1905, s. 101. 

18 Bon. Act V of 1914, ss. 107, 110 
See also Bombay Port Trust Act, 1879 
(Bom. Act VI of 1879, s. 87). 

18 Rog. IV of 1872, s. 34. 

20 Born. Act VI of 1862, s. 19. 
a* Act XXIV of 1870, s. 23. 

22 U. P, Act i of 1903, s. 35, extended 
by U. P. Act V of 1915. 

2** Act XXI of 1881, s. 36. 

24 Act VI of 1876, s. 22. 

2 ® Act XX of 1896, s. 38. 
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Bombay Revenue Jurisdiction Act, 187G. 1 * 3 4 

Bengal Excise Act, 1909.- 

United Provinces Excise Act, 1910." 

Burma Excise Act, 1917. 1 
Biliar and Orissa Excise Act, 1915/' 

Eastern Bengal and Assam Excise Act, 1910. ( * 
Indian Income Tax Act, 1922 7 8 
Sea Customs Act, 1878. s 

United Provinces Village Panehayat Act, 1920 9 

Bombay Abkan Act, 1878. 10 

Madras Abkan Act, 1886. 11 

Madras Salt Act, 1889. 12 

Bombay Salt Act, 1890. 13 

Burma* Salt Act, 1917. J4 

Bombay Court of Wards Act, 1905. 1{1 

United Provinces Court of Wards Act, 1912, lb 

Pun]ab Court of Wards Act, 1903. 17 

Bengal Alluvion and Diluvion Act, 18 17. J 8 

Bengal Alluvial Lands Act, 1920. ia 

Indian Treasure Trove Act, 1878 

The Provident Funds Act, 1897. 21 

Bengal Medical Act, 193 4. 22 

Madras Medical Registration Act, 1914,-* 

Bihar and Orissa Medical Act, 191 6. 21 
United Provinces Medical Act, 1917.-* 

Assam Medical Act, 1917. % 

Indian Press Act, 1910. 27 
Indian Electricity Act, 3910. K 
Cantonments Act, 191 0. J! * 

Calcutta Hackney Carnage Act, 1919."° 


I Act X of 1870, s. 6. 

3 Ben. x\ct V of 1909, s. 91. This 
and the other Excise Acts piotect ui 
respect oi acts done under any other 
law for the time being in forco relating 
to the excise revenue. 

3 U. P. Act IV of 1910, s. 78. 

4 Bur. Act V of 1917, s. 68 

* B. and O. Act SI of 1915, s 95. 

• E. B. and A. Act I of 1910, 
s. 76. 

7 Act XI of 1922, s. 67. 

8 Act VIE of 1878, s. 197. 

4 U. P. Act VI of 1920, s. 73. 

J0 Bom. Act V of 1878, s. 17. This 
does not affect the jurisdiction of tho 
High Court of Bombay or of tho 
Court of Small Causes at Bombay : 
ibid. 

II Mad. Act T of 1886, s. 72. 

ia Mad. Act IV of 1889, s. 87. 


13 Bom. Act II of 1890, s. 61. 

14 Bur. Act i I of 1917, s. 85. 

15 Bom. Act l of 1905, s. 45. 

16 U. P. Act IV iof 1912, s. 33. As 
to a member of an advisory com- 
mittee, soe ibid . s. 63 (5). 

17 Puuj Act H of J903, s 52 (2). 

18 Act IX of 1847, s. 9. 

l, » Ben. Act V of 1920, s. 9. 

20 Act VI of 1878, s. 17. 

31 Act IX of 1897, s. 5. 

32 Ben. Act VI of 1914, s. 27. 

22 Mad. Act IV of 1914, s. 39. 

24 B. and 0. Act 11 of 1916, s. 2. 

- 5 * IT. P. Act II 1011917,^28. 
u Assam Act L of 1916, s. 27, 

87 Act I of 1910, s 22. 

28 Act rx ol 1910, s. 50. 

29 Act XV of 1910, k. 28. 

20 Ben. Act I of 1919, ». 88* 
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Sanction 
foi mut. 


Bengal Village Self-Government Act, 191 9 J 
Upper Burma Oil Regulation, 1910.- 
Calcutta Improvement Act, 1913.’ 

Madras Survey and Boundaries Act, 1897. 1 * 
Madras City Municipal Act, 1904/’ 

Madras District Municipalities Acts, 1884 and 1910/' 

Bombay Village Sanitation Act, 1889 7 8 9 
Destructive Insects and Pests Act, 1934.* 

Domino Act, 1910.° 

Indian Factories Act, 3 911. 10 * 12 

radian Airships Act, 1911. J1 

Burma Municipal Act, 1898. 13 

Lower Burma Town and Village Act, 1898. 1 * 

Rangoon Port Act, 1905. 14 

Smd-Sagar Doab Colonisation Act, 1902. 15 

Punjab Minor Canals Act, 1905 18 

Simla House Act, 1918 17 

Madras Foiest Act, 1882. 18 

Burma Forest Act, 1902. 19 

Assam Forest Regulation, 1891. 20 

British Baluchistan Forest Regulation, 1890.- 1 

Punjab Land Preservation (Olios) Act, 3900 

Bihar and Orissa Village Administration Act, 3922.” 1 

Bihar and Orissa Pm ate Irrigation Works Act, 1922 - 1 

Bihar and Orissa Minor Irrigation Works Act, 1922.-'* 

City of Bombay Police Act, 1902. 20 
J Jombay District Police Act, 1890 27 
Bombay Town Plannmg Act, 1915. 2S 
Frontier Crimes Regulation, 1903. 20 
Burma Rural Self-Government Act, 1921.' 50 
Sikh Gurdwaras and Shrines Act, 1922. ;!l 

Tn some cases the exercise of jurisdiction by a Civil Court is depen- 
dent upon the sanction of some other authority. Where a legislative 


1 Bon. Act V of 1919, s. 63. 

3 liog. VI of 3910, s. 12. 

3 Bon. Act V of 1911, s. 155. 

4 Mad. Act IV of 1897, s. 33. 

8 Mad. Act IVof 1904, s. 459. 

« Mad. Act IV of 1884, s. 201 (4) ; 
Mud Act IV of 1910, s. 2, inserting 
s. 189 d (2)*m Mad. Act IV of 1884. 
Sec post , p. 470. 

7 Boin. Aot T of 1889, s. 40. 

8 Act IT ol 1914, s. 0. 

9 Aot V of 1910,s. 10. 

Act XII of 1911, s. 58. 

™ Act XVII of 1911, s. 14. 

12 Bur. Act III uf 1898, s. 42 a, as 

inserted by Bur. Act H of 30! 1, s. 4. 

» 3 4 * * Bur. Act IV oi 1898, s. 45. 

“ Bur. Act TV of 1905, s. 101. 


15 Punj. Act I ol 1902, h. 15. 

18 Puny Act HI of 3905, s. 67 (2). 

17 Punj, Act I of 3918, 8. 14. 

18 Mad. Act V of 1882, s. 61. 

19 Bur. Act I V of 1902, s. 79. 

39 Reg. V3I of 1891, s. 77. 

31 Reg. V. of 1890, s. 37. 

22 Punj Act II ol 1900, s. 21. 

23 B. & O. Act JH oi 1922, s. 92. 

24 B. & O. Act V of 1922, s. 49. 

28 B. & O. Act Vr of 1922, s. 45. 

28 Bom. Act IV of 1902, o. 340. 

27 Bom. Act TV of 1890, s. 80. 

38 Bom. Act 1 of L915, s. 49. 

29 Hog. Ill of 3903, s. 03. 

39 Bur. Act IV of 1921, 8. 70. 

31 Punj. Act VI of 1922, «. 22. 
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enactment/ requires the sanction of any authority for the institution of a 
suit, a Court has no jurisdiction to try such suit m the absence of such 
sanction, 1 but where such sanction is not required by any such enact- 
ment, but as a rule of practice, as for instance sanction for a suit by or 
against a Receiver, such sanction can be obtained during the course of 
the litigation, and thcie is no question of jurisdiction.- 

J3y sections 4 and 0 of the Pensions Act, 1871,*' except on receiving a Tensions Act, 
certificate from the Collector, Deputy-Commissioner, or other officer 
authorised m that behalf that it be tried by a Civil Court otherwise 
competent to try the same, no Civil Court i can entertain any suit 
rolatmg to any pension 5 or grant of money or land revenue 0 conferred or 
made by the British or auy former Government, whatever may have 
been the consideration for any such pension or grant, and whatever may 
have been the nature of the payment claim or right for which ouch 
pension or giant, may have been substituted. 7 

It has been hold m Madras s that the above restriction has no Endowment#, 
application to religious and charitable endowments, but an opposite view 
has been maintained m Bombay fl 

No certificate is necessary in case of the following suits : 

(a) a suit claiming the land itself ; 10 


1 Soe Dinrsh Ch under Hoy v. 
Colam Mostapha (3888), 1C Gale.., 89. 

2 AmmnUdty v. Manavihraman 
(1920), 43 Mad., 793 ; Jagat Tar %n% 
Dasi v. Naha Copal Chain (1907), 34 
Calc , 305 ; Banka Behan Dcy v. 
llarcndra Nath Maker jee (1910), 15 
C, W, N., 51 ; Maharajah of Bur dwan 
v. Apnrba Krishna Hoy (1911), ibid. 
872 Contra Pramatha Nath Clan - 
gooly v. Khetia Nath JJarmjee (1904), 
32 Calc., 270. 

2 Act XXTTT of 387 J. 

4 This includos a Porest Settlement 
ofJjoor- Secretary of State v, Vifdia 
Pillai (1893), 17 Marl., 193. 

0 This docs nob apply to a Earain- 
dari the revenue of which is romiiiod 
by the Government • Mannu Lai v. 
Faml Imam (1911), 33 All., 580. 

0 This applies only whore there is 
a distinct grant of land revenue : 
Secretary of State v. Subbarayud-u 
(1912), 30 Mad., 559. See Mannu Lai 
v. Burnt Imam (1911), 38 All., 580; 
Ganpat Liao v. Anarul liao (3905), 28 
All., 104. It applies to a suit for a 
share of land revenue assigned for tho 
purpose of supporting tho office of 
knlkarm (a functionary under tho 
village accountant) ; Balhnshna v. 
DaUatwya (1917), 42 Bom,, 257; 20 
Bom, L. R, 325. 


7 Act NXiri of 3871, s. i. Dwav- 
h ana Hi Amnf v. Mahudeo Balhnshna 
(1912), 37 Bom., 93 , U Bom L Jt, 
938 , Balhnshna Dattatraya (1917), 
42 Bom., 257; 20 Bom. L. ' ft , 32.5, 
Madhavrao v. Secretary of State 
(1920), 22 Bom. L. R.,3176; Shivram 
Dmkar Char pur ay v. Secretary of 
Slate (3880), 11 Bom., 222. 

8 Venbateswari Aiyar v. Secretary 
of State (1907), 31 Mad., 12; Secre- 
tary of Slate v. Abdul ILukhim Khan 
(1880), 2 Mad., 294 ; Kolandai Mu - 
dali v, Sankara Bhanulhi (1882), 
5 "Mad., 802; Subramanya Ayyar 
v. Secretary of Stale (L883), 0 Mad., 
361; AthuvuUa v. Cfowse (1888), 11 
Mad., 283. 

9 Miya, v. Hava Saheb Santi M%ya 
(Say ad) (1890), 22 Bom., 496 ; Vyanhaji 
v. Sarjarao Apajirao (1891), 16 Bom., 
537. Boo Maharaval Mohammgj% 
Jeysmgji v. Government of Bombay 
(1881), 8 J. A., 77; 5 Bom., 408. 

10 Ganpat Huo v. Anatid Boo (1909), 
37 T. A., 39 ; 32 AU., 148 ; 14 C. W. N., 
33 0 ; Saydanmm v. llammiya ( 1920) , 
22 Bom. Xi. R., 959, following Vasudev 
Pandit v. Collector of Puna (1873), 10 
Bom. 3L 0. (A. 0.), 471; Baloant 
Bamchandra v. Secretary of State 
(1905), 29 Bom., 480 ; 7 Bom. U R, 
497 ; flarji Narayan MmdUk v. 
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{h) a suit for a declaration of the plaintiff’s eligibility to officiate as 
patel of a village , 1 or 

(c) a suit by assignees of land revenue for arrears 2 or a suit by an 

mamdar of a village against a khot to recover rent m kind ; * 5 

(d) a proceeding m execution for payment of money which the 

Collector had been ordered to pay. 1 
The Act applies where the claim is to recover money retained by 
Government, 5 even where the dispute is between private individuals as 
to money payable by Government. 6 

It includes a suit for a declaration that the plaintiffs are owners of a 
share in a Deshpande Kulkarni Vatar which consists of a cash allowance 
paid annually from the Government Treasury. 7 

Even if a certificate be given, a Civil Court cannot make an order or 
decree by which the liability of Government to pay any such pension or 
grant as aforesaid is affected directly or mdircctly. s 
Nothing m sections 4 and 0 applies 0 to — 

(1) Any mam of the class referred to in the first section of Madras 

Act IV of 1862, viz. hereditary or personal giants of money or 
of land revenue, however denominated, conferred by the 
authority of the Governor of Madras m Council (or which 
having been made by any Native Government have boon con- 
firmed or continued by the British Government: Act XXXI of 
1836) m consideration of services rendered to the State, or in 
lieu of restimod offices or privileges, or of zamindaris or 
paleiyams forfeited or held under attachment or management 
by the officers of Government, or as a yaumia or charitable 
allowance or as a pension, which has been or shall be enfran- 
chised by the Imam Commissioner, and converted into freeholds 
in perpetuity, or into absolute freeholds m perpetuity. 

(2) Pensions theretofore granted by Government in the territories 

respectively subject to the Lieutenant-Governor (now Governor) 


Dadaji Bapnyi Dcsm (1875), 1 Bom., 
523 ; Balog* Rcvri v. Bajatam Ballal 
(1875), 1 Bom., 75; Panchanada v. 
Nilakanda (1883), 7 Mad., 191 ; Tiru- 
malai Naik (Kumar a) v. Bangaru 
Tirumalai Sann Naik (1898), 21 
Mad., 310, at p. 320. See Hazara 
Begum (Shahsadee) v. Collector of 
Burdwan (3874), 23 W. B. G. B., 378. 

1 Gurushidgavda v. Budragavdati 
(1877), 1 Bom., 531. 

* ifagwr Mai v. Ah Ahmad (1888) > 
10 AH., 396. 

* Qangadhar Rari KaiJtare v. 
Morbhat Pwohit (1893), 18 Bom., 
525. 

* ChJiagcm Lai v. Pranjivan (1909), 
34 Bom., 154 ; 11 Bom. L. B., 1369. 

5 Vasttdev Sadashiv Modak v. Col- 
lector of Batnagvm (1877), 4 1. A., 119 ; 
2 Bom,, 99 ; Maharaval Mohansingji 


feysmgji v. Government of Bombay 
(1881), 8 I. A., 77 ; 5 Bom. 408. 

8 Mahomed Isaak Mmhyalc (Syed) 
v. Azcezoon Nzssa Begum (1882), 4 
Mad., 341; Vyankaji v. Sarjarao 
Ayajirao (1891), 10 Bom., 537 ; Andi 
A alien v. Kombi Adieu (1894), 18 
Mad., 187 ; Deo Kuar v. Mankuar 
(1894), 21 1. A., 148 ; 17 All., 1 ; Miya 
Vah XJlla v. Bava Santi Mvya ( Saycd ) 
(1896), 22 Bom., 496. 

7 Dwarkanath Amnt v. Mahadco 
Balkrishna (1912), 37 Bom., 91 ; 14 
Bom. L. B , 938. 

s Act XXIII of 1871, s. 6. Secre- 
tary of State v. Jawahir Lai (1915), 
37 AH., 338, upheld on appeal, Slnam 
Sundar Lai (Hakim) v. Secretary of 
State , P. 0. 21/10/19. 

• Act XXIII of 1871, s. 7* 
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of Bengal, and the Lieutenant-Governor of the Noith-West 
Provinces (now Governor of Agra and Oudh) either wholly or in 
part as an indemnity for loss sustained by the resumption by a 
Native Government of lands held under sanads purpoitmg to 
confer a right in perpetuity. Such pensions are not liable to 
resumption on the death of the recipient, hub every such 
pension is capable of alienation and descent, and may bo sued 
for and recovered m the same manner as other property. 1 

As to the resumption of a saraipam grant, sec Secretary of State v. 

Lttjrmibai (1922), £50 I. A., 318. 

The ceitificate can be obtained at any time before the final decree 
e\en during appeal proceedings .- 

By section 55 ot the Bengal Court of Wards Act. 2 879, 5 no suit shall ol 
be brought on behalf of any ward by a manager wi Lhout the authority of ^ 
the Ooiu'fc There are similar provisions in Madras 1 and Bombay." 1 

As to proceedings against soldiers of His Majesty’s regular foices, nee Soldins. 
ii, 45 Viet, c 58, s. 141. 

The Civil Procedure Code (Act V of 1908) has placed a 
bar against the trial of suits in the following cases : — 

“ Section 10. No Court shall proceed with the trial of any Piling suits, 
suit in which the matter in issue is also directly and sub- 
stantially in issue in a previously instituted suit between the 
same parties, or between parties under whom they or any of 
them claim, litigating under the same title, where such suit is 
ponding in the same or any other Court in British India having 
jurisdiction to grant the relief claimed, or in any Court beyond 
the limits of British India established or continued by the 
Governor-General in Council and having like jurisdiction, or 
before His Majesty in Council 

u Explanation.- ~ The pondoncy of a suit in a foreign Court 
does not preclude the Courts in British India from trying a 
suit founded on the same cause of action. 

“ Section 11. No Court shall try any suit or issue in R** Judicata* 
which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between 
the same partios, or between parties under whom they or any 
of them claim, litigating undor the same title, in a Court of 
jurisdiction competent to try such subsequent suit or the suit 
in which such issue has been subsequently raised, and has 
been heard and finally decided by such Court. 

“ Explanation. L — The expression * former suit’ shall 

1 Acfc XXITI of 1871, 8. 7. 3 Bon. Act IX of 3870. 

* Oanpat Baov. Anavd Bao(LOOO), 4 Mad. Act 1 of 1911, s, 3, araouct- 

37 1. A., 89 ; 82 All., 148 ; 14 0. W. N., ing Mad. Act L of 1902, s. 52. 

310. « Bom. Act 1 of 1905, s. 85. 
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denote a suit which has been decided pnor to the suit in 
question whether or not it was instituted prior thereto. 

“ Explanation 11. — For the purposes oi this soetion the 
competence of a Court shall bo determined irrespective of any 
provisions as to a right of appeal from the decision of such 
Court. 

“Explanation 111. — The matter above referred to must m 
the former suit have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other. 

“Explanation IV. — Any matter which might and ought to 
have been made ground of defence or attack m such former 
suit shall be deemed to have been a matter directly and sub- 
stantially in issue in such suit. 

“ Explanation V. — Any relief claimed in the plaint, which 
is not expressly granted by the decree, shall for the purpose 
of this section, be deemed to have been refused. 

“ Ki plana t ion VI. — Where persons litigate bond Jidr in 
respect of a public right or of a private light claimed in 
common for themselves and others, all persons interested 
in such right shall, lor the purposes of this section, bo deemed 
to claim under the persons so litigating. 

“Section 12. Where a plaintiff is precluded by rules 
from instituting a further suit in respoct of any particular 
cause of action, he shall not be entitled to institute a suit in 
respect of such cause of action in any Court to which this 
Code applies. 

“Section IB. A foreign judgment shall be conclusive as 
to any matter thereby directly adjudicated upon between the 
same parties or between parties under whom they or any of 
them claim litigating under the same title excopt — 

(a) where it has not been pronounced by a Court of 

competent jurisdiction ; 

(b) where it has not been givon on the merits of the case ; 1 

(<j where it appears on the face of the proceeding to be 

founded on an incorrect view of international law or 
a refusal to recognise the law of British India in cases 
to which such law is applicable ; 

(<1) where the proceedings in which the judgment was 
obtained are opposed to natural justice ; 


1 Soo Hivarimiitn Ohetti v. Iburam Shau Khan v. Gu/ar Khun (1 891), 
Saheb (1895), 18 Mad., 327, Vagal Ifi Mad., 82. 
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(r) where it has been obtained by hand; 

(/) whore it sustains a claim founded on a breach of any 
law in force in British India.” 

The decisions under these provisions arc to be found In Caspersz’s 
“ Modern and Eqmtablc Estoppel and Ees Judicata,” 3rd edn. ; Wood 
rolle’a “Civil Procedure Code”; Mulla’s “Code of Civil Procedure.” 

7th edn. 

“Section 14. The Court shall presume, upon the production of any Fiesumptiou as 
document purporting to be a certilied copy of a foreign judgment, that 
such judgment was pronounced by a Court of competent jurisdiction, 
unless the conttary appears on the recoid , but such presumption may 
bo displaced by proving want of jurisdiction.” 

“ Section 15. Every suit shall he instituted in the Court Com tm winch 
of the lowest grade competent to try it.” instituted* 

“ Court of the lowest grade ” refers only to Courts to winch the Civil 
Procedure Code is applicable . 1 2 * * It applies to cases under the lien gal 
Tenancy Act, 1885.- 

This rule is not one of jurisdiction but of procedure. 5 * Where a suit 
is instituted m a Court of lower grade than applicable, the question is 
one of jurisdiction. 1 

This section does not prevent a District Judge trying a suit, which 
was triable by a Subordinate Judge/ 1 or a Subordinate Judge trying a 
suit within the jurisdiction of a Munsif’s Court. 0 It is for the protection 
of a Court which may decline to try a case which should have been 
msti tuted in a lower Court. 7 

“ Beetion 10. Subject to the pecuniary ov other limitations Suits to bo m- 
prescribed by any law, Hints — subject-matter 

(«) for the recovery of immovable property with or without IS Bll ' a! ' te- 
rent or profits, 

(b) for the partition of immovable property, 

(<■) for foreclosure or redemption in the ease of a mortgage 
of a cl large upon immovable property, 

(<l) for the determination of any other right to or interest 
in immovable property, 8 


1 Ihrhhan v. Kadarsa (1889), 13 
Mad , 145. 

2 Fazlur Hakim Abu Ahmed v. 

THoarha Nath Glmtulhry (1903), 80 

Oalo., 453; Nidhi Lai v. Mashar 

J Twain (1884), 7 AIL, 5230 OX. 

Cknt/rmhmuh a Patnaikudu v. Wk- 
f ama Deo (1899), 23 Mac! , 307. 

a Maim Momlal v. I lari Mohan 

Mulhck (1889), 17 dale., 155. 


4 [bid. at p. 100. 

5 Auijmtine v. Medlyaott (1892), 15 
Mad., 241. 

0 Malta Mondal v. ITmi Muhun 
Mnllich (1889), 17 Oalo., 155, Nidfu 
Lai v. MazJuir Tlwmn (1884), 7 All., 
230. 

7 Nidfn Lai v. Mashar Uusam 
(1884), 7 All., 230. 
a This includes a claim to charge 
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(r) for compensation for wrong to immovable property, 

(/) for the recovery of movable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate . 

“ Provided that a suit to obtain relief respecting, or compen- 
sation for wrong 1 to, immovable property held by or on beliall 
of the defendant may, where the relief sought can be entirely 
obtained through Lis personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of 
whose jurisdiction he actually and voluntarily resides, or 
carries on business, or personally works for gain. 

“ Explanation ,. — In this section ‘property* means property 
situate in British India.” 2 

This section lias no application to a High Court m the exercise of its 
ordinary original Civil jurisdiction.'* 

“ Section 17. Where a suit is to obtain relief respecting, 
or compensation for wrong to, immovable property situate 
within the jurisdiction of different Courts, 1 the suit may be 
instituted in any Court within the local limits of whose juris- 
diction any portion of the property is situate : Provided that, 
in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court.” 5 

This section does not apply to a High Court in the exercise of its 
original civil jurisdiction.'' 

“Soction 18. — (1) Whore it is alleged to be uncertain 
within the local limits of the jurisdiction of which of two or 
more Courts any immovable property is situate, any one of 


immovable property with mainten- 
ance Sitabai v. Laxmibai (1015), 
40 Bom., 337; IB Bom. L. B., 67. It 
does not include a suit for dissolution 
of partnership: Durya Das v. Jai 
Narain (1917), 41 All., 518. 

1 1.c an actionable wrong : Temple- 
ton v. Laume (1900), 2 Bom. L. B., 
244. 

a A suit for mesno profits of land 
situate outside British India comes 
within this proviso : Makadeo v. 


Ramchandra (1921), 46 Bom., 108, 
23 Bom L B., 903. 

3 Act V of 1908, s 120. See ante t 
pp. 38, 39. 

4 I.e. Courts to which the Code ap- 
plies: Sc trucker la Ramabhadraraju 
(Raja) v. Maharayaliof Jeypoie (1919), 
46 I, A., 151; 42 Mad., 813; 23 
C W. N., 1033 , 21 Bom. L. B., 914. 

5 Act V of 1908, s. 120. See ante , 
pp. 38, 39. 

6 Ibid. 
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those Courts may, if satisfied there is ground for the alleged 
uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any suit relating to that 
property, and its decree in the suit shall have the same effect 
as if the property were situate within the local limits of its 
jurisdiction : 

4 4 Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the 
suit to exercise jurisdiction. 

44 (2) Where a statement has not been recorded under sub- 
section (1), and an objection is taken before an appellate or 
revisional Court that a decree or order in a suit relating to 
such properly was made by a Court not having jurisdiction 
where the property is situate, the appellate or re visional 
Court shall not allow the objection unless in its opinion there 
was, at the time of the institution of the suit, no reasonable 
ground lor uncertainty as to the Court having jurisdiction 
with respect thereto and thoro has been a consequent failure 
of justice. 1 

“ Section IS). —Where a suit is for compensation for wrong Suits lorcom- 
doue to the person or movable property, if the wrong was f<M 

done within the local limits of the jurisdiction of one Court 
and the defendant i-esides, or carries oil business, or personally 
works for gam, within the local limits of the jurisdiction of 
another Court, the plaintiff may at his option sue in either of 
the said Courts. 9 ' 


(rc) A, residing m Delhi, beats B in Calcutta. IS may sue A either in 
Calcutta or m Delhi. 

( h ) A, residing in Delhi, publishes in Calcutta statements defamatory 
of IS. 15 may sue A cither in Calcutta or in Delhi. 

44 Section 20. — Subject to the limitations aforesaid, every otWi huiu to 
suit shall ho instituted in a Court within the local limits of wheie defend- 
whose jurisdiction — cause oT' l ° ° r 

“(a) the defendant, or each of the defendants, whero there action arises, 
are more than one, at the time of the commoneoment of the 
suit actually and voluntarily resides, or carries on husiuoss, 
or personally worlfB for gain ; 2 * or 

1 Sibu Haidar v. Chiqn Sandari enUroly outside the limits of the 

Dassya (1807), 2 0. \V. N., 160. jmisdiction: Ismailji v, [small (1021), 

? Even if the cause of action aroso 40 Bo in,, 1228 ; 23 Bom. L. K, 04. 8. 
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“ (h) any of the defendants, where there are more than one, 
at the tune of the commencement o£ the suit, actually and 
voluntarily reside, or carry ou business, or personally wort' 
for gain . provided that, in such cases, either the leave of the 
Court is given , 1 or the defendants who do not reside, or cany 
on business, or personally work for gain, acquiesce in such 
institution; or 

“ (r) the cause of action , 2 wholly or in part , 3 * arises. 

“Explanation /.- --Where a person has a permanent dwell- 
ing at one place and also a temporary residence at another 
place, he shall be deemed to reside at both places in respect of 
any cause of action arising at the place where he has such 
temporary residence.” 

L’or instance wheie the defendant was captain of a ship which wan 
unloading within the limits of the jurisdiction of the Couit m which he 
was sued. 1 

“Explanation II . — A corporation shall be deemed to carry 
on business at its sole or principal office in British India or, 
in respect of any cause of action arising at any place where it 
has also a subordinate office, at such place . 5 

Illustrations. 

(a) A is a tradesman in Calcutta. B canies on business in Delhi. 
B, by his agent in Calcutta, buys goods of A, and requests A to deliver 
them to tho East Indian Hallway Company A delivers the goods 
accordingly in Calcutta. He may suo B for the prico of tho goods cither 
m Calcutta, where the cause of action has arisen, or in Delhi, where Ji 
carries on business. 

({>) A resides at Simla, B at Calcutta and C at Delhi. A, B, anti 0 
being together at Benares, 13 and C make a joint promissory noto payable 
on demand, and deliver it to A. A may sue B and C at Benares, whore 
the cause of action arose, He may also sue thorn at Calcutta, where I> 


1 Mahomcdbhai v. Adamji (1921), 

46 Bom., 229. 

3 As to the moaning of “ cause uf 
action,” soo rntCy pp. Id, 46. As to a 
suit to set aside a fraudulent docreo, 
soe Dan Dayal v. Manna Lai (1914), 
36 All , 664. 

J As to tho place whero the contract 
was made, seo Sitamrn Manoari v. 
Thompson, (1906), 32 Calo., 884. As 
to the place where it was to ho carried 
out, seo Bhultacharya v. Gawnpui 

Woollen Mills (1911), 16 0. W. N., 
326. Of. antey p. 44. As to a suit 


to set aside a fraudulent decree ob- 
tained m a Court in another Province, 
soo Kluishah Bam v. Gohul Chand 
(1917), 89 All., 607 ; Jawahn v. Nehi 
Bam (1914), 37 All., 189. As to 
infringement of trade mark, see 
Kheshtia Pal Sharma v. Pane, ham 
Singh Timm (1916), 37 All., 446. 

4 Olner v. Laveoso (1884), 10 Calc., 
878. 

8 Bank of Bengal v. Sarat Ohmulra 
Milira (1918), 4 Pat. L. J., 141; 
[1919, Pat.j, 156. 
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resides, or at Delhi wheie G resides; but in each of these ea^*;;, it' the 
non-resident defendant objects, the suit cannot proceed without the leave 
of the Court. 

[f the defendant resides or the fraud took place within its jurisdiction, Kratul. 
a Court can declare that a decree, whethei of an inferior, co-ordinate, or 
superior Court, was obtained by hand. 1 

Except in a Court where the defendant resides <n carnes on business, J Daeign ^ 
or a part of the cause of action arose within the territorial limits of its l u ^ m<n * 
jurisdiction, a suit cannot lie brought on a judgment oi a foreign Court. * 

This section does not apply to a Ihgh Couit m the exorcise of its 
original jurisdiction 1 

Leave to sue undor this section may be given before or after the 
institution of the suit. * 

{i Section 21. — No objection us to the place of suing shall Objection* to 
be allowed by any appellate or rovisional Court unless such ,ails<1ia,on * 
objection was taken in the Court oi lirst instance at the 
earliest possible opportunity and in all cases, whore the issues 
wero settled, at or before such settlement, and unless there 
lias been a consequent failure of justice. 15 

This section applies to objections regarding want of torriioual 
jurisdiction,'* Lt does not apply to objections going to the nullity of the 
order on the ground of want of jurisdiction/' 

“ Section 22. — Where a suit may be instituted in any one power to 
of two or more Courts and is instituted in one of such Courts, tXrh°may be- 
any defendant, after notieo to the other parties, may, at the " lsl,( '“, t<,d i[1 
earliest opportunity and m all cases whore issues are settled < k>urt. 
at or before such settlement, apply to have the suit transferred 


1 Dan Dayal v. Munna Dal (1 914), 
3G All., 504 ; Arunachellam v. Saba- 
paihy (1917), 43 Mad., 213; Nistarini 
Dassi v. Nundo ball Bose (J BUD), 20 
Calc., 891, upheld ou appeal : 30 
Calc., 369 ; 7 0. W. JST., 303, and 
m tho Privy Council : Uenode 
BeJtat i JJosc v. Nistatim Dassi (190 5), 
32 1. A., 193 ; S3 Calc , 380 , 9 C.W. N., 
901 ; 7 Bom. L. H., 887 ; Banka Behai i 
Lai v. Boh he Ham (3902), 25 All, 
48; Jamthir v. Nalci Ram (1914), 37 
All., 189 ; Banda Kumar Jlowladar v. 
Ham Man Homladar (1914) 41 Qalo., 
990; 18 G. W, N., 681 ; Pran Nath 
Boy v. Mohesh Chandra MoiU a (1897), 
24 Gale., 540 (uphold on appeal ; 
Badha Human 8haha> v, Pran Nath 
Boy (1901), 28 Gale., 475 ; 5 0. W. 3ST., 


757, Abdul Umj Chowdh y v Abdul 
Uajia (3910), 14 0 W. N., 095, woo 
ante , p. 318, nolo 2. 

2 Anlc, p. 33 8. 

3 Kasmn Mamunjec v. Jmf Ma- 
homed Bulkman (1902), 29 Gale., 509 ; 
0 0. W, N., 829. 

4 Act V of 3908, s. L20. Soo anU' t 
pp. 38, 39. 

6 Nt tray an Bhankur v, Bccretary of 
Blate (1900), 80 Bom., 570; 8 Bom. 
L. It., 543. 

3 Kmwndar of Bitiyapm am v. Chi- 
dambaram Chctty (1920), 43 Mad., 075. 

7 Be trucker la Humabh adraraj a 

(Baja) v. ’Malmujuof Jeypore (1939), 
46 3. A., 151, at p. 150 ; 42 Mad., 813, 
at p. 820; 28 0. W. N., 1038, at p. 
1088 ; 21 Born. L. Xt,, 914, at p. 9X9. 
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to another Court, and the Court to which such application is 
made, after considering the objections of the other parties (if 
any), shall determine in which of the several Courts having 
jurisdiction the suit shall proceed.” 

To what (jomt Section 28. — (1) Where the several Courts having juris- 
lies. diction are subordinate to the same Appellate Court, an 

application under section 22 shall be made to the Appellate 
Court. 


Ccueral potv ci 
of twins! oi iind 
withdrawal. 


(2) Where such Courts are subordinate to different 
Appellate Courts but to the same High Court, the application 
shall be made to the said High Court. 

“(8) Where such Courts arc subordinate to different High 
Courts, the application shall be made to the High Court within 
the local limits of whose jurisdiction the Court in which the 
suit is brought is situate. 

“ Section 21. — (1) On the application of any of the parties 
and after notice to the parties and after hearing such of them 
as desire to be heard, or of its own motion without such notice, 
the High Court 1 or the District Court 2 may at any stage 3 — 

“ (a) transfer any suit, appeal, or other proceeding pending 
before it for trial or disposal to any Court subordinate to it 4 
and competent 5 to try or dispose of the same, 6 or 

“ (l) withdraw any suit, appeal, or other proceeding pend- 
ing in any Court subordinate 4 to it, and 

(i) try or dispose of the same ; or 

(ii) transfer the same for trial or disposal to any Court 

subordinate to it, and competent to try and dispose 
of the same ; or 


1 Thin includes a Division Bonch 
of a High Court : Kaclambim Baiji 
v Madan Mohan ISasac (1898), 3 
C. W. N., 247. 

2 Tins does not mcludo an Assistant 
Judge in the Bombay Presidency. 
Umar Abdul Rahiman (Hap) v. 
Gustadji Munchoji (1910), 34 Bom., 
411 ; 12 Bom. L. 31., 354. 

3 Bvon if the caso be pait-hoard : 

Mahadeo Prasad Sahu v Clajadhar 

Per sad Sahu (1905), 10 C. W. N. f 12 ; 
Palamsmm Goimulan v. Thondama 

Qotondan (1902), 26 Mad., 595. See, 
however, Kumarasami lleddtar v. 
Subbar aya lleddiar (1899), 23 Mad , 
314. A remand of the case by the 


High Court will not prevent tho 
District Judge acting undor this 
section * ttajkafo v. Gopi Nath Nath 
(1921), 44 AH., 211. 

4 In a di voice piocceding the Coin t 
of a Divisional J udge is not for the 
purposes of this section subordinate 
to the High Court . Wallace v. 
Wallace (1915), 40 Bom., 109; 17 
Bom. L. K , 948. 

8 Jannai Hussain (Sheikh) v. 
Gulam Kutubnddm Ahmad (Sheikh) 
(1920), 5 Pat. L. J., 588 , [1920 Pat. |, 
274 

0 Mahomed Musa v. Abul Hassan 
Khan (1934), 41 Calc., 806; J8 
C W. N., 612. 
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(iii) retransfer the same for trial or disposal to the Court 
from which it was withdrawn/* 

ThL'i section docs not authorise a transfer from a Court not having 
jurisdiction, 1 or to a Court not otherwise competent to try the suit. 2 * 4 

A District Judge cannot transfer a case which has been remanded to 
his Court by the High Court, but must tiy it himself/ 

“ (2) Where any suit or proceeding has been transferred 
under sub-section (1) the Court which thereafter tries such 
suit may, subject to any special directions in the case of an 
order of transfer, either retry it or proceed from the point at 
which it was transferred or withdrawn. 

“(8) For the purposes of this section, Courts of Additional 
and Assistant Judges shall lie deemed to he subordinate to the 
District Court. 

“(i) The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes 1 * shall, for 
the purposes of such suit, bo deemed to be a Court of Small 
Causes/’ 5 

Grounds of transfer are not limited or specified, but it is clear that 
the mere convenience of tho defendants is not a ground/ 

“Section 25. — (1) Where any party to a suit, appeal, or Power of 
other proceeding pending in a High Court presided over by a ocneSi°£ 
single Judge objects to its being heard by him, and the Judge £^cii fco^ 
is satisfied that there are reasonable grounds for tho objection, 
he shall make a report to the Governor-General in Council, 
who may, by notification in the Gazette of India, transfer such 
suit, appeal, or proceeding to any other High Court. 


1 Cf. Lcdgard v. Bull (1880), IS 
T. A., 184, at p. 144 , <) All., 191, at 
p. 202, approving of Peary Lall Mo* 
coomdar v. Komal Kishore Dassia 
(1880), 0 Oalo., 30; Sairah (Jhbi) v. 
Golab Koer (Mussi) [3919 Pat.], 409. 

2 Jannab Hussain (Shcihh) v. 
Gulam Kutubiuldm Ahmad (Sheikh) 
(1920), 5 Pat. L. J., 588 ; [1920 Pat.], 
274. 

8 Sita Bam v. Naum Dulaiya 
(1899), 21 All., 230; Datum Bibi v, 
Abdul Majid (1892), 14 All., 531. 

4 It has been hold that this expres- 
bion does not include a Judge to 

Ti CM. I. 


whom Small Gauso Court powers 
have been given : Hamchandra v, 
Ganesh (1898), 23 Bom., 382 ; Dulal 
Chandra Deb v. Bam Narain Deb 
(1904), 31 Gale., 1057. See, however, 
Mangal Sen v. finpehand (1891), 13 
All., 324 ; Sanhararama v* Padman - 
abha (1912), 38 25; Snkha v. 

Baghtmalh Das (1916), 39 All., 214. 

5 Soe Sanlca?arama v. Padman* 
abha (1913), 38 Mad., 25; Chaturi 
Singh v. Mama (Mwamnat) (1918), 
40 All., 525. 

8 MadJia Prasad v. Motichand 
(1919), 41 A1J,, 381. 
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“ (2) The law applicable to any suit, appeal, or proceeding 
so transferred shall he the law which the Court in which the 
suit, appeal, or proceeding was originally instituted ought to 
have applied to such ease.” 

By section 35 of the Code, the fact that the Court has no 
jurisdiction to try a suit is no bar to the exercise of its power 
to determine by whom the costs of the suit arc to be borne. 

As to compensatory costs m respect of false or vexatious claims or 
defences, see section 35a, inserted by Act IX of 1922, s. 2. 

The jurisdiction of a Court in executing its decree or order 3 
is restricted by its territorial limitations. Where the judgment 
debtor’s property lies outside the jurisdiction of the Court, the 
decree or order 1 must be transferred to the Court within the 
local limits of w T hose jurisdiction the properly sought to bo 
attached happens to be. 2 

Where immovable property forms one estate) or tenure 
situate within the local bunts oL the jurisdiction of two or 
more Courts, any one of such Courts may attach and sell the 
ontire estate or tenure 3 

This can apparently be done whether ono of these Courts passed the 
decree, or the decree lias boon t rails fei red to one of them for execution. 


The following provisions of the Civil Procedure Code (Act V 
of 1008) deal with Iho execution of decrees. 

“Section 37. The expression 'Court which passed a 
decree/ or words to that effect, shall, in relation to the 
execution of decrees, 4 unless there is anything repugnant in 
the subject or context, be deemed to include— 

“(a) Whore the docreo to be executed has been passed in 
tho exercise of appellate jurisdiction, the Court of first instance, 
and 

“(p) Whore the Court of first instance has ceased to exist 
or to have jurisdiction 0 to execute it, tho Court which, if the 
suit wherein the decree was passed w'as instituted at tho time 


1 Act V of J90R, s. 36. 6 Jagannath I'rasad Singh (Raja) 

2 Soo Bank of Bengal v. Surat- v. Shmumdan Sahay (1921), (> Tat. 

chandra Mittm (1918), 4 Pat. L. J., L.J.,304; Bdit Net mm Ohaudhnn v. 

14J ; [1919 Pat.], 365. Mathura Brasad (1908), 35 Calc., 

a Act V of 1908, Sob. X, 0. 21, r, 3. 974 ; 12 O. W. N , 859 ; Vmhatasami 

4 The provisions as to decrees TSfaih v. Sivanu Mudah (1918), 42 

include orders, Act V of 1908, s, 36. Mad., 461. 
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of making tho application for the execution of the decree, 
would have jurisdiction to try such suit.” 

As to the case of the transfer of tho territorial jurisdiction of the 
Court which passed the decree to another Court, see Hoorn Naclan 
MibtJmsamy filial (1919), 42 Mad. 821, ovei ruling Subbiah Nai/ior v. 
Bamanathan Chelhar (1914), P>7 Mad. 4G2. 

“ Section 38. A decree may be executed either by the Court court by 
which passed it or by the Court to which it is sent for execution. ™!^ c L decrep 

“ Section 39. — (1) The Court which passed a decree may, exocutol 
on the application of the decree- holder, send it for execution ^decree, 
to another Court : 

(a) if the person against whom the decree is passed actually 

and voluntarily resides or carries on business, or 
personally works for gain, within the local limits of 
the jurisdiction of such other Court, or 

(b) if such person lias not property within the local limits 

of the jurisdiction of the Court which passed the 
decree sufficient to satisfy such deereo and has 
property within the local limits of the jurisdiction 
of sucli othor Court, or 

(0 it the decree directs the sale of immovable property 
situate outside the local limits of tho jurisdiction of 
the Court which passed it, or 

CO it* the Court which passed the decree considers for any 
other reason, which it shall record in writing, that 
the decree should be executed by such other Court. 

(i (2) The Court which passod a deereo may of its own 
motion send it Cor execution to any subordinate Court of 
competent jurisdiction.” 

“ Order XXI, rule f>. Whero the Court to which a decree Mode of 
is to be sent for exocution is situate within tho same district traw8fer - 
as the Court which passed such decree, such Court shall send 
the same directly to the former Court. But where the Court 
to which tho decree is to bo sent for execution is situate in a 
different district, the Court which passed it shall send it to the 
District Court of the district in which the decree is to bo 
executed.” 

If the decree is in that case sent to a Court other than the District 
Court, the proceedings of such former Court in execution are without 
j unsdietion. 1 

1 Kwtfa Behari Singh v. Tarapada Mitra (1018), 4 Fat. L. 40. 
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“Section 42. The Court executing a decree sent to it 
under this chapter shall have the same powers in executing 
such decree as if it had been passed by itself. All persons 
disobeying or obstructing the execution of the decree shall be 
punishable by such Court in the same manner as if it had 
passed the decree. And its orders in executing such decree 
shall be subject to the same rules in respect of appeal as if the 
deeree had been passed by itself.” 1 

A Court executing a decree cannot question tlie jurisdiction of the 
Court which passed the decree,- or the merits or binding nature of the 
decree, and cannot alter the deeree. 4 

“ Section 43. Any decree passed by a Civil Court 
established in any part of British India to which the provisions 
relating to execution do not extend, or by any Court 
established or continued by the authority of tho Governor' 
General in Council in the territories of any Foreign Prince or 
Stato, may, if it cannot bo executed within the jurisdiction of 
the Court by which it was passed, be executed in mannor 
herein provided within the jurisdiction of any Court in British 
India. 

“Section 4J. Tho Governor-General in Council may by 
notification in the Gazette of India, declare that the decrees of 
any Civil or Itevonue Courts situate in the territories of any 
Native Prince or State in alliance with His Majesty, and not 
established or continued by the authority of the Governor- 
General in Council, or any class of such decrees may bo 
exeeutod in British India as if they had been passed by tho 
Courts of British India. 

“ Section 45. So much of the foregoing sections of this 
part as empowers a Court to send a deereo for execution to 


* Soe Adhar Chandra Cope v 
Palm Chandra Shaha (1014), 19 
C. W. N„ 1085. 

2 llavi Govivd v. Narsinrjrao Kon - 
hetrao (1913), 38 Bom., 194 ; 16 Bom. 
L, R., 30, Bmdeswan Ghat an Singh 
(Mahai aj Kimar) v. Lalcpat Nath 
Singh (1910), 15 0, W N , 725. 

2 Oirish Chunder Ldhiri v. Shashi 
Shikareswar Boy (1900), 27 1. A., 
110, at p. 124 ; 27 Calc., 951 , at p. 967 ; 
4 C. W. N., 631, at p 643 ; 2 Bom. 
L. R, 709; Pamchatuba v. Jayania 
(1920), 45 Bom., 508 ; 22 Bom. L. R., 


1409; Ramnath v. Gagman (1920), 
45 Bom., 9 46 ; Gumanji v. Vishwa- 
nalh (1921), 23 Bom. L. It., 1072; 
Dattatraya v. Purshoitam (1921), 46 
Bom., 635 ; 24 Bom L. R , 1, 

4 Appa Bao v. Krishna Ayyangar 
(1901), 25 Mad., 587 ; JBmro Doorga 
Choiodhram v. Sumt Soondan Debt 
(Maharani) (1881), 9 I. A,, 1 ; 8 Calc., 
332 ; Udwant Svngh v. ToUian Singh 
(1901), 28 I. A., 57; 28 Calc,, 353; 
3 Bom. Ti. R, 318; Dattatraya v, 
Purshottam (1921), 46 Bom., 635 ; 24 
Bom. L. R., 1. 
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another Court shall be construed as empowering a Court in ^J l t 1 i ^ i t ^ 0Ull 
British Lidia to send a decree for execution to any Court m Native 
established „ or continued by the authority of the Governor- States * 
General in Council in the territories of any Foreign Prince or 
State to which the Governor- General in Council has, by noti- 
fication in the Gazette of India, declared this section to 

apply.” 

This applies to the Court of tho Political Agent at Sikkim. 1 

As to the tributary Mahals of Orissa, see Kkatoo Sahoo v. Batan 
Mafocmti (1902), 6 0. W. N., 573. 

“ Section 47. — (1) All questions arising between the parties Questions in 
to the suit 2 in which the decree was passed or their repre- aeefee. 1011 ° 
sentatives, and relating to tho execution, discharge or satisfac- 
tion of the decree, shall be determined by the Court executing 
the decree and not by separate suit 3 

“ (2) The Court may, subject to any objection as to limita- 
tion or jurisdiction, treat a proceeding under this section as a 
suit or a suit as a proceeding and may, if necessary, order 
payment of any additional Court fees. 

“ (3) Where a question arises as to whether any person is 
or is not the representative of a party, such question shall, for 
the purposes of this section, be determined by the Court. 

“ Explanation . — For the purposes of this section, a plaintiff, 
whose suit has been dismissed, and a defendant against whom 
a suit has been dismissed, are parties to the suit. 

“ Section 51. Whero the decree is for tho partition of an Petition nr 
undivided estate assessed to the payment of revenue to reparation of 
tho Government, or for the separate possession of a share share - 
of such estate, the partition of tho estate or tho soparation of 
the share shall bo made by the Collector or any gazetted 
subordinate of the Collector deputed by him in this behalf, in 
accordance with the law (if any) for the time being in force 
relating to the partition, or the separate possession of shares, 
of such estates.” 

This section docs not apply to a suit for partition of a revenue-paying 
estate when no separate allotment of revenue is asked for. 4 


1 Zcmil Aimed v. Maharajah of Kapur Chcmd (1922), 3 Lahore, 319, 

Sikkm (1911), 38 Galo., 809. and eases fchoro cited. 

2 Barasurama Ayyar v. Ses flier 4 Jugodishury Debca v. Kazlash 

(1903), 27 Mad., 504. Ohtmdra Lahvry (1897), 24 Calc., 

2 Bam Labhaya v. Mulmida MaU 725 ; 1 0. W. N,, 374. 
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It has been held in Bombay that a Civil Comt cannot control or 
reopen a partition made by the Collector. 1 A different view has been 
entertained m Madras. 2 * * It is submitted that the Bombay view is 
correct. 

In Bengal the execution of a decree by the Collector is subject to the 
restrictions contained m the Estate Partition Act, 1897. 5 

Property at- “ Section 68. — (1) Where property not in the custody of 
cutionofde- 6 " aiiy Court is under attachment in execution of decrees of moro 
Courts? several Courts than one, the Court which shall receive or realise such 
property and shall determine any claim thereto and any 
objection to the attachment thereof, shall bo the Court of 
highest grade, or, where there is no difference in grade be- 
tween such Courts, the Court under whose decree the property 
was first attached. 

“ (2) Nothing in this section shall be deemed to invalidate 
any proceeding taken by a Court executing one of such 
decrees.” 

This section only applies as between Civil Courts of different grades 
or as betwoen Revenue Courts of diffcient grades. It cannot apply 
where the conflict is between a Civil Couit on the ono hand and a 
Revenue Court on the other. * 


Power to pre- “Section 08. b The Local Government may declare, by 
trausfemng'k)' notification in the official Gazette, that in any local area the 
cutionof ofr-" execution ol decrees in cases in which a Court has ordered 
tain decrees. a ny immovable property to be sold or the execution of any 
particular kind of such decrees, or tho execution of decrees 


ordering the sale of any particular kind of, or interest in, 
immovable property, shall be transferred to the Collector. ” G 


After such transfer application as to the execution should bo made to 
the Collector, 7 as he is alone responsible. 8 As to tho execution of decrees 
against land in Coorg, soe Regulation I of 1899, section 13G. 


Rules of 
procedure. 


“ Section 70. — (1) The Local Government may make rules 
consistent with the aforesaid provisions : 


1 Bhimangcmda v. Jdanmant Ru%- 
gappa (1^18), 42 Bom., 689 ; 20 Bom. 

Tj. R., 411; Shrvmvas Harnmnt v. 

Qumnath Shrmivas (1890), 15 Bom., 

527. 

8 Arnntha Bhatta v. Holey a Deyyu 
(1896), 19 Mad., 437. 

» Ben. Act V of 1897, s. 12. 

* Roskm Bal v. Muhammad Mash - 

four AH Khan (1921), 43 All., 612. 


6 As amendod by Act XXXVriI of 
1920, Sch. I. 

fl Fatmatul Kubra v. Ackcln Begam 
(1913), 36 All., 33. 

7 Rag ho Chandraiao v. llanmati 
Chandrarao (1933), 37 Bom., 488 ; 15 
Bom. L, R., 889. 

8 JJImrcJmid JIansraj v. Viia 
Champa (1912), 37 Bom., 32; 14 
Bom. h. li., 787. 
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“ (a) for the transmission of the decree from the Court to 
the Collector, and for regulating the procedure of the Collector 
and his subordinates in executing the same, and for retrans- 
mitting the decree from the Collector to the Court ; 

“(l>) conferring upon the Collector or any gazetted sub- 
ordinate of the Collector all or any of the powers which the 
Court might exercise in the execution of the decree if the 
execution thereof had not been transferred to the Collector ; 

“(c) providing for orders made by the Collector or any 
gazetted subordinate of the Collector, or orders made on 
appeal with respect to such orders, being subject to appeal, 
and revision by, superior revenue authorities as nearly as 
may be as the orders made by the Court, or orders made on 
appeal with respect to such outers, would bo subject to appeal 
to, and revision by, appellate or lewsionul Courts under this 
Code or other law T for the time being in force it* the decree had 
not been transferred to the Collector. 

“(2) A power eonferied by rules made under sub-section ju»Hdiction of 
(1) upon the Collector or any gazetted subordinate of the bane<L° urts 
Collector, or upon any appellate oi* revisional authority, shall 
not bo exercisable by the Court or by any Court in exercise of 
any appellate or rovisioual jurisdiction which it has with 
respect to decrees oi ouleis of the Court.” 

It js lor the Collector to determine the bent mode of satisfying the 
dooms and the whole execution in irunslemul to him 1 It is for the 
Cml Court to determine whether the decree has been satisfied or not.* 


Section 71. Tn executing a decree transferred to the Collector 
Collector under section OH the Collector and bis subordinates acting 

judicially.” Ja<1,cmUy - 


States may sue. 


shall be deemed to lie acting 

“Section sd. — (1) A foreign State may sue in the Courts Whim foreign 
of British India : 

“ Provided that : 

(a) it has boon recognised by His Majesty or by the 
GovornoMionoml in Council, and 
(/>) the object of the suit is to enforce the private rights 
of the head or of the subjects of the foreign State. 


1 Bh arc, hand ITamraj v. Vim 
Champa (1912), 37 Bom., 32 ; 14 Bom. 
Tj. K , 787 ; J tag ho Chandra) a^o v. 
Hanmati Ohandmrao (1913), 37 Bom,, 
488; Ih Dorn L, It., 389; tihrmiwas 


Appacharyn v. Jagadevappa (1918), 
42 Bom., G21 ; 20 Bom. h. Jt., 708. 

2 Hhurchand Hamraj v, Vira 
Champa (1912), 37 Bom., 32; 14 Bom. 
Xi. ft., 787 



328 


PRINCES, ETC. 


[ciiap. xxvit. 


“The Couri shall lake judicial notice of the fact that a 
foreign State has not been recognised by His Majesty or by 
the Governor- General in Council.” 

p?incefchie£s “ 8 ec * lon 86. — (1) Any suck Prince or Chief and any 
Ambassador or Ambassador or Envoy of a foreign State may with the consent 
En.oys. 0 | j-jjg Governor-General in Council, certified by the signature 
of one of the Secretaries to the Government of India (but not 
without such consent), 1 be sued in any competent Court. 

“ (2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits of 
any specified class or classes and may specify, in the case of 
any suit or class of suits, the Court in which the Prince, Chief, 
Ambassador, or Envoy may be sued ; but it shall not be given 
unless the Prince, Chief, Ambassador or Envoy — 

(a) has instituted a suit in the Court against the person 

desiring to sue him, or 

(b) by himself or another trades within the local limits of 

the jurisdiction of the Court, or 

(<•) is in possession of immovable property situate within 
those limits and is to be sued with reference to such 
possession or for money charged thereon. 2 

“ (3) No such Prince, Chief, Ambassador, or Envoy shall 
be arrested under this Code, and, except with the consent of 
the Governor-General in Council certified as aforesaid, no 
decree shall bo executed against the property of any such 
Prince, Chief, Ambassador, or Envoy. 

“ (4) The Governor-General in Council may, by notification 
in the Gazette of India, authorise a Local Government and 
any Secretary to that Government to exercise, with respect to 
any Prince, Chief, Ambassador, or Envoy named in the noti- 
fication, the functions assigned by the foregoing sub-soctions 
to the Governor-General in Council and a Secretary to the 
Government of India respectively. 

“(5) A person may, as a tenant of immovable property, 
sue, without such consent as is mentioned in this section, 
a Prince, Chief, Ambassador, or Envoy from whom he holds 
or claims to hold the property.” 


1 Narayana Moothad v. Cochin 3 This does not inoludo a claim Sot 

Sirhar (1915), 39 Mad., GG1 ; ibid. maintenance . Beer Ohnnchr Mamie* 
(1913), 38 Mad., G85; Maharaja of hyav, Nobodeep Ohunder (Bajcoomm) 
Jaipur v, Lalji Balm (1907), 29 All., (1883), 9 Calc., 535 ; 12 0. L. ft,, 405. 
879. 
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It has been held that the consent is required before the 
suit can be instituted, and cannot be given afterwards. 1 As 
to waiver of consent, see ante, p. 7. 

“ Section 92 —(1) In case of any alleged breach of any Suits relating 
express or constructive trust created tor public purposes oi a charities, 
charitable or religious nature, 2 or where the direction of the 
Court is deemed necessary for the administration of any such 
trust, the Advocate-General, or two or more persons having an 
interest in the trust 3 and having obtained the consent in 
writing of the Advocate-General, may institute a suit, whether 
contentious or not, in the principal Civil Court of original 
jurisdiction or in any other Court empowered in that behalf 
by the Local Government, 4 within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of the 
trust is situate to obtain a decree — 

{a) removing any trustee ; 5 
(b) appointing a new trustee ; 

(a) vesting any property in a trustee ; 

(d) directing accounts and inquiries; 

(<>) declaring what proportion of the trust property or of 
the interest therein shall bo allocated to any particular 
object of the trust ; 

(/) authorising the whole or any part of the trust property 
to bo let, sold, mortgaged, or exchanged ; 

(//) settling a scheme; 

(h) granting such further or other relief as tho nature of 
the case may require.” 


1 Chandulal v, Awad (I89C), 21 
Bom., 351. Soo, however, Ledgard v. 
Bull (188G), 13 X. A , 134, at p. 135 ; 
0 All., 191, at i). 203, and oases, ante, 
PP- 7, 8. 

2 As for instance a trust for a 
Hindu idol or tomplo . Manohar 

tianesh Bambchar v. LaUmvram 

Qovindram (1887), 12 Bom., 247. 
Seo Trevelyan’s Hindu Law, 2nd od., 
585; liajkcshwar Singh v. Basdeo 
Narayan Singh, [1921 Pat.], 0. As 
to the duty o£ a Subordinate Judge 
when a question relating to a 
charitablo trust arisos in a caso be- 
fore him, seo Bapuji Jagcmnath v. 

Oovindlal Kasandas (193 G), 40 Bom., 
489; 18 Bom, L. 335. 


3 Soo ibid. 

4 Tins dooH not justify an order 
that a particular litigation then 
ponding should bo transferred to a 
particular Judge : Abdul Kanm Abu 
Ahmed Khan v. Abdns Sobhan 
Chowdhnj (1911), 39 Calc., 14G ; 16 
0. W. N., 44. 

5 liansraj Laddashet v. Anant 
Padmanabh (1918), 42 Bom,, 742; 
20 Bom. L. B., 954. Of* Hussein - 
mian {Say ad) v. Collector of Kaira 
(1895), 21 Bom,, 48, This does not 
include a suit for a declaration that 
tho defendant is not a trustee of a 
tomplo : Nilhanth v. Bamkrishma 
(1921), 46 Bom,, 101 ; 23 Bom. L, B., 
870. 
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This section has no application to suits by trustees 1 or others to 
recover trust property, or to assert private rights, 2 * * or for other pin poses 
not mentioned m the section.' 1 So far as the section applies, it precludes 
any other suit. 1 

As to the Ecligious Endowments Act, 1860, sec po&i, chapter xiix. 

As to a transfer of the case to the Additional District Judge, sec 
Mahomed Musa v.'Abul Hassan Khan (1914), 41 Calc. 866, 18 0. W N., 
612. 

The fact that a question of this kind may arise in an administration 
suit does not take away the jurisdiction of a Subordinate Judge to try 
such suit. 5 

“ Section 13(>. — (1) Where an application is made that 
any person shall be arrested or that any property shall ho 
attached under any provision ol this Code not relating to the 
execution ol decrees, and such person resides or such property 
is situate outside the local limits of the jurisdiction of the 
Court to which the application is made, the Court may, in its 
discretion, issue a warrant of arrest or make an order of attach- 
ment, 6 and send to the District Court within the local limits 
of whose jurisdiction such person or property resides or is 
situate a eojiy of the warrant or order, together with the 
probable amount of the costs of the arrest or attachment. 

“ (2) The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to lie made by its own 
officers, or by a Court subordinate to itself, and shall inform 
the Court which issuod or made such warrant or order of arrest 
or attachment.” 

A warrant may issue although the defendant does uot reside witluu 
the limits of the juusdietion. 7 

“ Section 150. Save as otherwise provided, where the 


1 Vishvanath Govind Deshmanc v. 

Llambhai (1800), 15 Bom., 118. 

a Budiee Das Mulnm v. Qhooni 

Lai Johnnry (1900), 88 Calc,, 78U; 
10 C. W N., 581; Muhammad Abdul 
Mapd Khun v Ahmad Maid Khan 
(19*13), 35 All , 459 ; Gkelabai (7am- 
shanhar v. Udmam Icharam (1911), 
36 Bom., 29; 13 Bom. L. B,, 989; 
Apparma Bo fichu v. Narastngha 
Poncha (1922), 45 Mad , 113, 

J See Augustine v. Medlycot (1892), 

15 Mad., 241. 

* S. 92 (2); Saiyid Ah v. Ali Jan 
(1912), 35 Ali, 98 , Itamados v, JJanu - 


mantha Jiao (1011), 80 Mad., 301; 
NUlunth v. llamknshnu (1921), 46 
Bom., 101; 23 Bom. T> Jt,, 876, 
disputing horn tfubinmaniu Pillai 
v. Krhhnasu'ami tiumuyapa) (1919), 
42 Mad., 068; Ah Jafar {Mufti) v. 
Burnt Husain Khan (1022;, 44 All.? 
022 . 

5 Bapuji Jagannath v. Govindlal 
Kasandas tihah (1910), 40 Bom,, 439 ; 
18 Bom L. Jt., 335 
0 Jium Pei tab Jlmnn v. Madho 
Liai (1902), 7 C. W. N., 210. 

7 Kiishna Pm sad v. Vulya Nmula 
(1917), 3 Bat. L. 0., 95, 
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business ol any Court is transferred 1 to any other Court, the 
Court to which the business is so transferred shall have 
the same powers and shall perform the same duties as those 
respectively conferred and imposed by or under this Code 
upon the Couii from which the business was so transferred,” 2 

As, to the appellate fonuu in the case of transfer, see Subbayya v. 
llachayya (1914), 07 Mad, 477, Chat mi Singh y. llama (Mammmat) 

(1918), 40 All. 525 , Sankara i a ma v. Rcidma lutbha (1912), 38 Mad. 25. 

The 1st Schedule of the Code of Civil Procedure (Act V Application for 
of 1908j contains the following provisions with regard to an Judgment, 
application for review of judgment : — 

‘‘Order 17, rule 1. Any person considering himself 
aggrieved — 

(a) by a decree or order from which an appeal is hereby 
allowed, bub from which no appeal has been pre- 
ferred ; 

(]>) by a decree or order from which no appeal is hereby 
allowed ; or 

(c) by a judgmont on a reference from a Court of Small 
Causes, 

and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence, was not 
withm his knowledge or could not bo produced by him at the 
lime when the decree was passed or order made, or on account 
of somo mistake or error apparent on the face of the record, 
or for any other sufficient reason, desires to obtain a roview 
of the decree passed or order made against him, may apply for 
a review of judgment to the Court which passed the decree or 
made tho order. 

“Bulo 2. An application lor roview of a decree or order 
of a Court, not being a High Court, upon some ground other 
than the discovery of such new and important matter or 
evidence as is referred lo in rule 1 or the existence of a 
clerical or arithmetical mistake or error apparent on tho face 
of a decree, shall be made only to tho Judge who passed tho 
decree or made the order sought to be reviewed; but any 


1 As to an afwigmuoat; under Aci (1920), 47 Oalii., 1100; 24 0, W. N,, 

XIX of 3887, ». 13 (2), sco ante, p. 309. 899 ; Jagawwth Prasad Singh ( Jluja ) 

“ Subbiah Rfaichar v. Ramanathan v. Sheonandan Sahay (1921), 0 Pat. 
OheUiar (1914), *37 Mad., 402; Ami* L. J\, 304. 
nudrlvi Mullich v* Atcmnawi Daui 
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sucli application may, if the 3 udge who passed the decree or 
made the order has ordered notice to issue unde)’ rule 4, 
sub-rule (2), proviso (a), bo disposed of by his successor/ 5 
wv?ewm°Coiirt “ ^ule 5. Where the Judge or Judges, or any one o l the 
consisting jOf Judges, who passed the decree or made the order, a review of 
Judges. which is applied for, continues or continue attached to the 
Court at the time when the application for a review is pre- 
sented, and is not or are not precluded by absence or other 
cause, for a period of six months next after the application, 
from considering the decree or order to which the application 
refers, such Judge or Judges or any of them shall hear the 
application, and no other Judge or Judges of the Court shall 
hoar the same. 1 

“ Rule 6. — (1) Where the application for a review is heard 
by more than one Judge and the Court be equally divided, the 
application shall be rejected. 

<f (2) Where there is a majority, the decision shall be accord- 
ing to the opinion of the majority. 

“Rule 7. — (1 ^ An order rejecting an application for a 
review shall not bo appealable; but an order granting an 
application may be objected to on the ground that the applica- 
tion was — 

(< a ) in contravention of the provisions of rule 2, which 
prescribes io whom an application for a roviow may 
1)0 made ; 

(/>) in contravention of the provisions of rule <!, which 
prescribes when such application is to be rejected ; 

(c) after the expiration of the prescribed period of limitation 
and without sufficient cause. 

** Such objection may be taken at once by an appeal from 
the order granting the application or in any appeal from the 
final decree or order passed or made in the suit. 55 


1 Bee Jagat Clmidra Acharya v. 22 (J. W. N., 550; Chhajjn v. Ne/c% 
tihyama Charm Bhuttacharya (1017), (1922), 8 Laliore, 127, 
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Appeals under the Code of Civil Pjioceddjie. 


A light of appeal does not exist unless it bo given by a Right given by 
legislative onactmont . 1 Legislature. 


Where an appeal lies, tho Court of Appeal cannot limit the grounds 
of appeal.- 

Where there is no appeal there may bo a power of revision given to 
tho TTigli Court. 1, 

An Appellate Court has no seisin of an appeal, and cannot make any Seism of 
order in respect of it until the order or decree of tho lower Court lias been A W cal * 
drawti up 1 and an appeal has been filed.*' When the Appellate Court 
has seisin of the appeal, the Court below ceases to have power to stay 
execution, 11 


An appeal lies from the decree and not from the judgment, 
so no appeal lies from a decree which does not in somo way or 
other adversely affect the appellant . 7 

No appeal lies from an award of an arbitrator , 8 evon when Ai titration, 
a Judge has acted as arbitrator . 9 

An appeal may he barred by an arrangement that the parties aro to 
be bound by tho finding of the Court. 10 


1 Meenakshi, Nwuloo v. Suhrama- 
mya Sastn (1887), 1J 1. A., 100; 11 
Mad , 20 ; flangoon Botaloung Com - 
pany v. Collector, Jlangoon (1912), 89 
1. A., 197 , 40 Calc,, 21 ; 10 U. W. N., 
9G1; 14 Bom. Ik B„ 833. 

a hulhi Naram Serowgi v. Ram 
Chandra JJhmya (Sri) (1911), 15 
0. W. N., 921. 

3 Post, chap, xxix. 

4 Divah (Jim) v. Shah Vishnav 
Manordm (1909), 34 Bom., 182; 
Kahtram I J irchand v. Gmgaram 
Salcharam (1913), 38 Bom., 331 ; IG 
Bom. L. B., G7. 

5 Boo Vnnhotiam Sarmi v. llargn 
Lai (1920), 43 All., 198, 

4 Salya Shankar (Jhoshul v f Maha * 

raj Naram Shcopuri (1912), 35 Ah., 


119. 

7 See Secretary of State v. Sami- 
natha Kownden (L911), 37 Mad., 25 ; 
Krishna Chandra Goldar v. Mohesh 
Chandm Saha (1905), 9 G. W. N., 
581. Of. Pan Koocr (Mussumat) v, 
Bhugwunt Koocr (1873), 0 N. W.P., 19. 

8 Bmkanta Nath Goswami v. Stia 
Nath Goswami (1911), 38 Gale., 421. 

8 Saradindu floy ( Kama ?) v. 
BhagabatiDebya Chowdhnrani (1906), 
10 G. W. N., 835; Za%n (Sayad) v. 
Kalabhai (1899), 23 Bom., 752; 1 
Bom. L, R,, 366; Nidamarthi Mule- 
Kanti v. Thcmumna Pamayya (1902), 
26 Mad., 70, Saopcst, p. 520. 

10 ShahzaAi Begam v. Muhammad 
Tbrahim (1920), 43 All., 260, 
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Where a question arises whether there was in fact, 1 or in 
law 3 a submission or an award, there is to that extent an 
appeal. 

Decree of No appeal lies from a decree (either original or appellate 3 ) 

1 v u passed in accordance with an award whether the award was 

made in a suit 4 or without the intervention of the Court; 5 
except in so far as the decree is m excess of, or not m accord- 
ance with, the award. 0 

As to an order refusing to file an award, sce^o-s/, p. 316. 

The Civil Procedure Code 7 makes the following provisions 
for appeals. 

As to appeals under the Letters-Patout of the High Courts, see ante, 
pp. 39,75, 81,87, 93. 

Appeal* from Oru/iml Decree*. 

Appeal from “ Section 9G. — (1) Save where otherwise expressly provided 
original decree. j n ^ k oc ]y 0 f Code or by any othor law for the time being 
in force, an appeal shall lie from every docroo passed by any 


1 1/achman Das v Bnjpal (1884), 
G A3L, 174 ; Sashti Oman Ghatteijec 
y. Torah Chandia Chatterjce (1871), 
8 B. L. It., 816; 15 W. R. V. B., 9 ; 
Bmanunna v. Lmganna (1895), 18 
Mad., 423. 

2 Dcbcndta Bath Shaiv v Aubfooy 
Chmn Bagchi (1883), 9 Calc., 905; 
32 G. L. R., 525 ; Pugat dm v. U loidm 
(1882), G Mad., 411 ; Suppn v Gorm* 
dackaiyai (1887), 11 Mad., 85 , Ven- 
Jcayya v. Venkaiappayya (1891), 15 
Mad., 348; Bmdram D aim am v. 
Bemchand Jadavchand (1892), L7 
Bom., 357; KaU Ptosanno Ghosc v. 
Bajani Kant Chattel jet j (1897), 25 
Calc., 141; Mahomed Wahiduddmv . 
Ilakiman (1898), 25 Calc., 757, 2 
C. W. N., 529 ; Boonjad Mathoor v. 
Bathoo Shahoo (1877), 3 Calc,, 375 ; 
1 0. L. R., 455; Ibrahim Ah v. 
Molmn Ali (189G), 18 All,, 422 ; 
Safairjit Pet tap Bahadoor Sahi v. 
Dulhm ( fulab Koer (1897), 24 Calo., 
4C/J ; il t nhammad A bid v. Mnh amnacl 
Asghar (1885), 8 All., 04 Boo, how- 
ever, Knshnan Chetfo v. Mulhu 
Palandl Vacha Mahali Tcvar (1898), 


22 Mad.. 172. 

8 Nautang Singh v. Sadapal Singh 
(1887), 10 Ail., 8 ‘ 

i Act V ol 1908, Bch. IT, para. 1(5 ; 
SI nbhnsto Daw and Go. v. Satish 
Ghandta Dntt (1912), 39 Calc., 828; 
Ghulam r Tilam v. Muhammad Lhman 
(1901), 29 1. A., 51; 29 Calc, 167; 
f> C. W. N., 226, 4 Bom. L R., 101 ; 
Bam Bait tm Bam v. Pah Bam 
Tewauj (1916), 1 Patna L, 3T., 90; 
Lnlawan v. Jjachya (1913), 36 AIL, 
G9, Khnditam Mahalo v. (JIumth* 
chamn Mahato (191 6), 1 Pat. L. J\, 
306 , Knshnan Ghcih v. Mutlm 
Palandi Vacha Mahah Tcvar (1898), 
22 Mad., 172 ; Kombi Ackcn v. Pangi 
Achen (1897), 21 Mad., 405 ; Jawahar 
Singh v. Mul Bag (188G), 8 All., 449 ; 
Biha, n Lai v, Chunni Lai (1907), 29 
All., 457. 

s Act V of 1908, Sch. IT, para. 21, 

® See Ajudhia Prasad v. Budur-iil * 
Husam (1917), 39 All., 189; Jai 
Baram-Babn Lai v. Barain Das* 
I ami Mai (1922), 3 Lahore, 29G ; Act 
IX of 1899, b. 10 (2). 

^ Act Y of 1908, 
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Coiut o::c* ,, ‘'jsing origuv;.l jurisdiction to the Court authorised 
to hear appeal^ from the decision of such Courts. 

‘*(•2) An appeal may lie from an original decree passed 

r /* p(U la” 1 

The pendency of such appeal does not prevent an application to the 
lower Court to set a si do the decree. 2 


u (?>) No a] /peal shall lie from a decree passed by the 
Court with the consent of parties."” n 

“ Section 2. — (2) * Locrec ’ meins the formal expression of an adjudi- Meaning of 
cation which, so hir as regards the Court expressing it, conclusively “dectec. 
determines tin* right; 1 , of the parties with legal d to all or any of the 
matters in controuTsy in the smt, and may he either pieliminary 1 or 
final. Ft shall he dor mod to include the rejection of a plaint and the 
detei mutation of an;> question within section 47 ('questions to he deter- 
mined by Court < vet filing decree} or section 141 (application for restitu- 
tion), hut shall not include - 

(//) any adjudication from which an appeal lies as an appeal from an 
order, or 

(h) any order of dismissal for defaull.. 

“ I’',ri)htnnfinu t — A (loctoo is preliminary when further proceedings 
ha™ to he taken before the suit can he completely disposed of. It is 
final when such adjudication completely disposes of the suit It may be 
partly preliminary and partly final.” 

Compare the expression “judgment” m clause 15 of the Lettcrs- 
Patent of the High Court, «n(t\ pp. 51 -55. 

“ The right of the parties in regard to matters in controversy Is taken “ Flights m 
to mean general rights, such as rights m relation to status, m relation to controversy, 
jurisdiction, m relation to the frame of the suit, and iu relation to lia- 
bility to ace, omit, winch, if decid'd, must have a general effect upon the 
proceedings in the suit, and can he decided preliminary to the investiga- 
tion of the matters In dispute between the parties upon the merits.” 5 

hi an appeal from an original decree an appeal lies both on the law Appeal from 
and on the facia. carnal decree. 

As to the consideration of an appeal on the facts, of. Lalgco Mahomed 
v. Otwhtr (1015), Calc., KOtt ; 20 C. \V. N., 335. 


J tkthalal Owlhar v. Varajlal 
lihaibhanfair (1021), 23 Horn. L. 16., 
700. 

Ahlul Oh ad v, Amclali Oaji 
(1020), 48 Calc., i 53. 

# This includes a caoo where the 
defence oJ limitation has been waived 
( Ht/ja of Kdllhofa v. (Uiatiam tialw 
(1020), 47 h A., 200 ; 22 Horn. L. K., 
J3L8), and also a case whom a decree 
was passed iu accordance with a 
compromise {Gar charm Singh v. 


Shibdav Singh (1921), 3 Lahore, 175. 

4 Such as a preliminary decree for 
partition (J)ulhm Golab Kom v. 
Itadha JDuian Kocr (1892), 19 Calc., 
4G8 ; JJulumm Dry v. Jlam Ohnndra 
Vey (1895), 23 Calc., 279), or a docroo 
for administration or for tho taking 
of accounts. 

0 Naruyan Balkrislma v. Qopal 
Jiv (ihadi (1914), 38 JBora., 392, at 
p. 398 ; 1C Bom/L- It., 206, at p. 210. 
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The Appeal Court can njviow the report of a Commissioner on the 
facts as well as on questions of principle. 1 


When the ordinary Courts of the country arc seised of a 
dispute as to the legal right to the possession of a property in 
land (or it is submitted where under special enactments they 
are dealing with matters of a civil nature which might ordi- 
narily he the subject of a suit) in the absence of express pro- 
vision the ordinary incidents of litigation under the Code 
of Civil Procedure which involve rights of appeal are not 
excluded . 2 * 4 * * 


There is now an appeal from an award or part of an award under the 
Land Acquisition Act (I of 1894). ! 

There is no appeal from, amongst others, the following orders made 
under special Acts : 

(„) an order made by a Judge under section 5 1 or section 10 :> of the 
Iteligious Endowments Act ; 0 

(b) an order passed by a competent Court on an election petition 

under rule 42 framed by the Local Government 7 * * under the 
United Provinces Municipalities Act, 1900 ; 

(c) an order made under section 42 of the Co-opciativo Societies 

Act, 1912 (II of 1912) ; » 

(d) an order dismissing an application for the dismissal of a trustee 

under section 74 of the Indian Trusts Act (II of 1882). ! > 

Similar reasoning would apparently exclude an appeal in the 
case of other orders under that Act. 

(e) An order passed under section 30 of the Guardians and Wards Act, 

3890 ; 10 

(/) an order of the taxing officer of a High Court or the clerk of a 
Presidency Court of Small Causes prescribing the Court fee to 
bo paid on a memorandum of appeal ; 11 


1 Debcndm Nautm Sinha v. 
NarcMdi a No vain Sinha (1919), 24 
C.W.N.,110. 

2 See Secretary of State for India 
v. Chehhani llama Mao (1910), 43 
L A , 192 ; 39 Mad,, 017 ; 20 0. W. N., 
1311; IB Bom. L. It., 1007. This 
decision apparently disposes of Damo- 
dara Mcnonv. Kitlappa Mmon (3911), 
36 Mad., 16. 

s S. 54, as substituted by Act XEXi 
of 1921, s. 3. 

4 Pntam Gir v. Basdco Gir 

(Mahant) (J920), 43 All., 55 ; Soma- 

mndara Mudahar v. Vythilmga 

Mudahar (1896), 19 Mad., 285. 

« Meenakshi Naidoo v. Subimna- 

niya Basin (1887), 14 L A., 160 ; 11 


Mad., 26. 

o Act XX of 38GS,4 >o^, p. 489. 

7 U. P. Act I of 1900, s. J87 ; 
now repealed by (J. P. Act TI of 1916 ; 
Khunm Laly* Magliunandan Prasad 
(1913), 35 All., 450. 

s Mathura Prasad v. Sheobalak 
Mam (1917), 40 All-., 89. 

0 Wilson v. MacApe (1896), 19 
All., 131. See post , p. 487. 

10 Laclmn Prasad v. Baldeo Dube 
(1921), 44 All , 458. 

11 Act VII of 1870, s. 5; Lagan 
Bart Kuer v Khahhan Singh (1937), 
3 Pat. L. J., 92 ; Mam Sekhat Prasad 
Smgh v. Shconandun £h<&c#(1922),2 
Pat,, 198. 
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( \g ) a decision on a question of valuation under tlie Court Fees Act, 

1870. 1 

Except as therein provided there is no appeal from an order made 

under the Bengal Tenancy Act, 1885, 2 which is not a “decree ” within 

the meaning of the Code of Civil Procedure. 3 

The Specific Belief Act, 1877, 1 expressly excludes an appeal from an Suit under 

order or decree passed m an\ suit brought under section 9 of that Specific Belief 
a . -Act. 

Act. 

There may, however, be a power of revision by the High Court in 
such cases. 5 

Orders which come within the above definition of “ decree ,,(j are Appealable 
appealable as decrees. ordcis. 

The following are instances of such appealable orders : 

(a) an order granting or refusing probate of a will. 7 It has been held 

that an order holding that a caveator had no intoiest to oppose 
the grant is not appealable , 

(b) an order taking a plaint olf the file on the ground that the 

plaintiffs were minors ; t} 

(r) an older icjectmg a memorandum of appeal ; 10 
(d) an order dismissing a suit on account of the Court fee on tlie 
plaint being insufficient , 11 

{(') an order dismissing for default a suit 12 or an appeal; 13 
(/) an order declaring that a suit has abated ; 14 


1 Act VII of 1870, s. 12; Nctuiyan 
Madhavrao Nail v. Collector of T liana 
(1877), 2 Bom., 145 , ManoUar Clancsh 
v. JJaiea Llamchatandas (1877), 2 
Bom., 219. The High Court ol Bengal 
has hold that there is an appeal from 
an order rejootnig a plamfc for bomg 
insufficiently stamped : Ajoodhya 
Pet shad v. Uunga Pa shad (1880), 
0 Calc, 249; GC L. R., 567. 

2 Act VIII of 1885. 

3 Aot V ol 1908, n. 2 (2) ; Goghun 
Mollaft v lUmcshur Nat am Mahta 
(1891), 18 Calc*., 271; Jloghn Singh 
v, Misn Singh (1894), 21 Culo., 825. 

4 Aot 1 of 1877, s. 9; Souza v. 
Gulam Moulm JJeari (1902), 20 Mad , 
438, As to resistance and obstruction 
by a bond fide claimant, see Nasir Ali 
Nairn v. Mur AH (3896), 22 Calo., 
880. 

G Vasa dera Aiyar v Nay (put am 
Jhrasthanam Vommitlee (1913), 38 
Mad., 694; Nadar Jkms Lai Misinr 
v. Janld Noon (Malm uni) (1909), 
14 0. W, X., 143. Soo post, chap, 
xxix. 

* Ante , p. 836. 

T* C.J.I. 


7 Mountstephens v. Otme (1913), 
35 All., 448. An appeal is also given 
m this case by s. 8G of Act V of 1881. 
Such proceedings take the iorm of 
a suit Act X ol 18G5, a. 201. 

8 Badha Human Ckuivdhujv. Gopal 
Ghandm Chuchci butty (1919), 24 
0. IV. N., 310. 

9 Bern Bern Ilhntt v. Limn Jjal 
Dlmhn (1880), 13 Calc., 189 ; Act V 
of 1908 Soh. 3,0. 32, r. 2. 

30 Ayyanna v, Nagabhooslmiam 
(1892), 1G Mad., 285, Zamindar of 
Turn, v. Nemiayya (1898), 22 Mad., 
1 55 ; Gulab Rai v. MangU Lai (1884), 
7 All,, 42 ; Raghnnath Gopal v. 1 Nilu 
Nathap (1885), 9 Bom , 452. See, 
however, Venial may ad it v. Rangayya 
Appa Ran (1897), 21 Mad , 152. 

1 1 Muhammad Sadilc v. Muhammad 
Jan (1888), 11 AIL, 91, 

12 IbufH Nniuitir Hay Ohowdhtu y 
v, Mali Lull Mozmudar (1910), 14 
C. W. X., 573. 

33 Radhanalh Svngk v, Ghandi 
Glrn'cm Smgh (1908), 30 Calo., GG0, 

14 Vdm v. Una (1920), 1 Lahore, 
582. 
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(g) an order of an Appellate Court setting aside an order of withdrawal 

and dismissing the suit ; 1 

(h) an order dismissing a suit against a defendant as an unnecessary 

party ; 3 

(£) a refusal to make a decree absolute in a mortgage suit ; ° 

( j ) an order for mesne profits. 4 

The following orders, amongst others, are not appealable as decrees : 

(a) an order giving permission to withdraw a suit with liberty to 

bring a fresh one. 5 An order on appeal from such order is a 
“ decree ” ; 0 

(b) an order returning a memorandum of appeal on the ground that 

the value of the suit is beyond the pecuniary limits of the 
jurisdiction of the Judge ; 7 

(c) an order dismissing an application for the restoration of a suit 

dismissed for default of appearance , 8 

(d) an order dismissing an application to sue as a pauper ; 0 

(e) an order for the enlargement of time under section 148 of the 

Civil Procedure Code ; 10 

(/) an order rejecting an appeal on the ground that security was not 
furnished. 11 

A decision on a point of law which arises in the course of the 
proceedings, and docs not finally determine the case, is not appealable as 
a decree. 12 

An order determining a question in execution is only appealable as a 
decree when it conclusively determines the rights of the parties, ld and 
fulfils the conditions of section 47 of the Code. 14 

1 Abdul Hossem v. Nasi Sahn 
(1809), 27 Calc., 302 ; 4 0. W. 2ft., 41. 

2 llama Bao v. Baja of Bittajmr 
(1918), 42 Mad , 219. 

8 Bhntnath Jana v. Tam Ghand 
Jana, (1920), 25 C. W. N., 590. 

4- jump Indar Bahadur Singh 
{Baja) v. Btjai Buhcidwt Singh (1900), 

27 i. A., 209 , 23 All., 152 ; 5 0. W. N., 

52 ; 2 Bom. Ei. It., 978 ; Nawllcwnar 
Singh v. JJilas Bam (1917), 3 Pat. 

L.J„G7; [1917 Pat,'), 877 ; Balarama 
Baida v. Sang an Naida (1922), 45 
Mad., 280. 

c Jogodmdro Nath v. Sarut Sun - 
dmi Debi (1891), 18 Calc., 322; Dusk 
v. Dick (1893), 15 All., 109; llama - 
himor Bossji v. Smanga Chrnlu 
(1898), 21 Mad , 421 ; Jagdcsh Chan* 
dhfi v. Titlshi Chaudhri (1898), LG 
All., 19 ; Genda Mat v. Pirbhn Lai 
(1895), 17 All., 97 ; Ccmtrd, Oangaram 
v. Bata Bam (1885), 8 All., 82, 

8 Abdul Hossdn v. Kasi Sahn 
(1899), 27 Calc., 302 ; d 0. W. H., 91. 

9 Mahabvr Singh v. Bchct/ri hal 


(1891), 13 All., 320. 

8 Jagdish Naram Prashad Singh 
v. Hat bans Nat am Singh (1917), 2 
Pat. L. J., 720. 

9 Sccteicvty of State v. Jitlo (1898), 
21 All., 133. See Baldeo v. Gala 
Knar (1880), 9 All., 129; Lvhha v, 
Bhauna (1890), 18 Alb, 101. 

10 Act Y of 1908 ; Suianjan Singh 
v. Ram Bahai Lai (191 3), 30 All., 582. 

11 Act Y of 1908, O. 41, r. 10, sub-r. 
(2), Homes Chandia Dus v. Alomn- 
dr a Lai Das (1921), 26 (J W.N., 1020. 

12 Behai iljalHundilv Kodat Nath 
Mulhch (1891), 18 Calc., 40 9. 

13 Beolci Nantlan Singh v. Bansi 
Singh (1911), 10 0. W, N., 12*1. 

14 Ante^jj* 325 5 Balmcr 1 marie and 
Co . v. Jadunalh Danerjea (1914), 42 
Calc,, 1 ; 19 C. W. N., 1202 ; Sorabji 
Coovarjv v. Kala Ilaghunath (lull), 
80 Bom,, 150; 13 Bom. Ii. it., 3193. 
Bee Jadunandan Singh v. Shconanda/n 
Prasad Smgh (1922), 1 Bat., 044 ; 
[1922 Pat. J, 200. 
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As determining questions relating or purporting to relate 1 to tlie 
execution of decrees the following orders are appealable as decrees * — 

(a) an order determining the period for which mesne profits are 

payable , 2 3 

(b) an order dismissing for default objections to the execution of a 

decree ; ,J 

(c) an order directing the release of a judgment debtor under Sch. I, 

Older 21, rule 40, of the Civil Procedure Code (Act V of 1908) , 4 * 6 

(d) an order disallowing an application for the arrest of a "judgment 

debtor ; 

(r) an order refusing to certify an adjustment of a decree made out of 
Court , ( * 

(/) an otder absolute for foreclosure under section 87 of tbe Transfer 
of Property Act (IV of 1882) ; 7 

(<}) an oi dei under the same section extending the time for payment ; 8 * 
(h) an order refusing to discharge a Eecener , n 

(?) an order on an application by a Collector for the payment of 
Oouit fees , 10 * 

(j) a lefusal to stay execution ; 13 

(A) an order excluding property from sale proceedings under a 
mortgage , 3 2 

(I) an order allowing the name of a transferee to be substituted for 
that of the decree holder ; 13 

(w) an order by a Court to which a Small Cause Court had sent its 
decree for execution against immovable property; 14 
(u) an order directing the sale of property in execution of a decree ; 15 
(o) an oider respecting an objection bo the valuation of property as 
stated m a sale proclamation ; 10 


1 LaU'lmanau Ghetty v. Purmana- 
than Ghetty (1904), 28 Mad., 127. 
followed m Mathiah Gheiti ar v. 
(hwimldoi sa Knshnatloss (1921), 41 
Mad., 919. 

8 fiJmp l ndar llahadur Singh 
(Ilai<t)x lit jab Hah ad If? Singh (1900), 
27 l. A., 209 , 23 All , 152 ; 5 C.W. hi., 
52; 2 Horn. U U.,978 ; Nand Kama) 
Singh v. Silas JUm (1917), 8 hat. 
1 j. J„G7; [1917 Pat. I, 877. 

3 f,a him am Singh v. Mahomed 
Jlafiaddni (1900), 28 Calc., 81. 

4 Of. Abdul Jlahwiun v. Mahomed 
Kasim (1897), 21 Mad., 29. 

3 Hag ha mi v. Kat m llahi (1919), 
1 Lahore, 77. 

6 lamna Prasad v. Mathura Pi mad 

(389.1), 10 All., 389; Gurnmyifa v. 

Vtulayappa (1894), 18 Mail., 20; Act 

V oi 1908, 0. XXI, r, 2 ; Jadunandan 

Singh v» Sheonandan Prasad Smgh 

(1922), 1 Pat., 044 ; [1922 Pal.j, 200. 


7 Krdar Nalh v. JjalgiSahai (1889), 
J2 All., 03 

8 Halnma v. Nepal Jim (1892), 14 
Alb, 520. 

3 flames] t tom Smgh {Malta) aja Sfo ) 
v. Jhlcmha Singh (1938), 3 Patna 
LJ.,533. 

10 da?i7a v. Collectoi of Allahabad 
(1880), 9 All, 04 

11 Musaji Abdulla v. Dumodar Das 
(3888), 32 bom., 279. 

32 Tam Prasawta Pose v, Nilmowt 
Khan (1918), 4 1 Cain., 418. 

1 3 G uteum Lai v. Day a Ham ( 1880), 
9 All,, 40. 

14 Atwaii v. Maiftu Lai (190S), 31 
All., 3. 

Soxibji Coova rji v, Kala flaghti- 
•mth (1911), 80 Bom., 150; 13 Bom. 
L. H , 1198, 

lh Lachnmn Pa shad Smgh v, Gimga 
Pcrehad Singh (1910), 15 CJ. W. H. # 
713, 
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(j?) an order dismissing an application under Order 21, rule 2 (2), for 
certifying a payment out of Court. 1 2 * 

Tile following orders m execution are not appealable as decrees, as 
they do not comply with the conditions of section 47 of the Code * 

(a) an order between rival decree holders winch does not nlieci the 

judgment debtor ; - 

( b ) an order in a dispute between the auction purchaser and the 

judgment debtor , ,{ 

(c) an order staying execution on security being given; 4 

(d) an order for an enlargement of time under section 148 of the 

Code , 5 * 

( e ) an order staying or refusing to stay execution ; 0 

(/ j an order refusing to permit a decree holder to purchase at a sale 
held m execution of a decree ; 7 

(g) an order refusing to confirm a sale held by the Court to realise a 
fine for not appearing as a witness , b 
(fi) an order for delivery of possession of property purchased at an 
execution sale ; 0 

(i) an order dismissing an appeal for default under Order 41, 

rule 17, of the Code ; 10 

(j) orders in a partition suit subsequent to the preliminary decree 

and before the final decree. 11 

Loss on resale. There is a difference of opinion as to whether an order under 
Order 21, rule 71, of the Civil Procedure Code making a defaulting 
purchaser liable for loss on resale is appealable. The Allahabad JTigh 
Court has held that it is not appealable. 12 The High Courts at Calcutta 1S 
and Madras 14 have taken the opposite view. It is submitted that an 
appeal lies. 

1 Jadumndan Singh V. Shconandan 25 C. W. N., 555. 

Prasad Singh (1922), 1 Pat, 644; 7 Ko Tha Enym v. Ma Jhiin /. 

[1922 Pat.], 200. (1911), 38 3. A., 126 ; 38 Calc., 717 ; 35 

2 Balmei' Lawiie & Co*v. Jadunath C. W. N., 862; 13 Bom. L. K., 69 1. 

Baneijee (1914), 42 Calc., 1; 19 8 * Sadii Prasad v. Trj Singh (1910), 

C.W.N., 1202, distinguishing Scnabji 33 All., 68. 8co Act Y of 1908, 
Coovarji v. Kola Baghunath (1911), 0. 36, r. 12. 

36 Bom., 156; 13 Bom. L. It., 1393; ® JJuddlm Misir v. Bhagirathi 

Jagadish Chandra Shaha v. Knpa - Knnwar (1917). 40 All, 216; Blrnj- 

nath Shaha (1908), 36 Calc., 130 ; wain v. Banwan Lai (1908), 31 All., 

JCashi Bam v, Mam Ham (1892), 82 ; Act V of 1908, O. 23 , r. 95. 

14 All., 210. 10 Buhninimayi Vast v. Pa ran 

Sitrendra Molnni Debi v. Amen esh G J Hindi ct Bhoia (1910), 39 Calc., B43. 

C hand} a Chatteijce (1932), 39 Calc., 11 Jugodtshniy Debea .v. Kailash 
687. VJnmdta Lalnnj (1897), SM Calc., 

4 SaruswaU Oarmania v. (tvlap 725, 1C. W. N., 374. 

Das Bannan (1913), 43 Calc., 360; 12 Dcohi Nandun Jlai v. Payvsi i 

17 0. W. N., 3240; Jana>d«n V. Lai (1892), U All, 201. 

Marland (1920), 22 Bom. U R., 1212. 13 Bah KisJmc Deb Harhtrv. (Pint 

* Suranjan Singh v. Barn Bahai Prasad Snhul (1897), 25 Calc., 99. 

Lai (191$), 85 All., 582. 14 Amir Bales ha Sahib v. Venkata* 

4 Bajendra Kishora Choudlmry v. chat a Mudah (1895), 18 Mad,, 439. 

Mathura Mohan Chowdhury (1919), 
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An appeal docs not ordinarily lie upon a question within the disore- Costs, 
txon of the Court below, such as a mere question of costs, 1 or the admis- 
sion of an appeal after time ; 2 but where a matter of principle is 
involved" or where the discretion has been exercised without considera- 
tion 1 or arbitrarily,* 1 5 * or where the Court has acted erroneously under a 
imsapproliension of fact or of law, 0 an appeal lies. 

The power to apportion costs is subject to the controlling power of 
tJio Appeal Court. 7 Where the appeal has to deal with other questions 
besides questions of costs, the Appeal Court can deal with any question 
of costs which may arise. 

“ Section 97. Wliere any party aggrieved by a preliminary Appeal from 
decree 8 . . . does not appeal from such decree, he shall bewhmreno 160 
precluded from disputing its correctness in any appeal which prlhmina^ 
may be preferred from the final decree.” decree. 

This provision does not apply when the preliminary decree has not 
been drawn up. 0 

There is nothing to prevent an appeal from a preliminary decree 10 or 
order 11 after the passing of the final decree or order; but where after the 
passing of the final decroo a party appeals from the preliminary decree, 
but does not appeal from the final docree, such appeal is incompetent. 13 

Similarly an appeal against an order of remand can be filed even after 
the date of the final decree consequential on remand. 13 

1 Act V oi 1908, r. 35. See Keemee Pauli (1919), 24 0. W. N., 352. 

Baca (Mussumat) v. Latchman-Das * Ranchotdas Vithaldas v. Kasi 
Nat ? am- Dan (1837), 1 M. L A., 470, (Bai) (1892), 16 Bom., 676, approved 
5 W. 3t. P. C, 59, Tlama'hissoor of in K hushulv. Punamchand (1897), 
jDowji v. Suranga Charlu (1898), 21 22 Bom., 164. 

Mad., 421; Koshavmv K, Joshi v. 7 Tata Piosunno Mnlohcijee v. 

Bhavanji (1871), 8 Bom. H. 0. A. 0., Saks h Chandta Singh (389G), 4 

142 , Conk d Gndhan Bal Roy v. C. W. N., 90. 

Slmdav Biban (I860), B. L. It, F. B. It., 8 See antCy p. 335, n. 4. 

496; Umcsh Chandra Dntb v. Bibhvti 9 Kalnram Pirchand v. Gangaram 
Bhushan Pal Chowdhury (1939), 47 Sakharctm (3933), 38 Bom., 331; 16 
Calc , 67. Bom. L. E., 67, not following Oovind 

a lid, Abdul Kasim v. Chatnrbhuj Ramcfumdm v, Vithal Goyal (1912) » 

Sahai t [1922 Bat.], 20. 30 Bom., 536; U Bom. L. E., 560. 

3 Secretary of State v. Marjrni Soo Sakharam Vis fit am v, Sadashiv 

llosem Khan (1885), 31 Calc., 359, BaUhct (1913), 37 Bom., 480 ; 15 Bom. 

B unman Ball v. GUumlhry Drup L. E , 382. 

Nath Singh (1885), 12 Calc,, 379; 10 Ramuvieri v. Veerappudayan 

Shiblmmr v. Sheo Clmlam (1921), (1932), 37 Mad., 455. 

44 All , 209. Ah to a second appeal 11 La/cshmi v. Mam Devi (1911), 37 
on a question of costs, hog Karam Arad., 29. 

Kant v, Kirpa Smgh (1920), 2 Lahore 13 Kulada J’rosad Chowdhwy v. 

*F., 310. Ramananda Pattanailc (1921), 48 

4 lid. Abdul Kasim v. Chaturbhvj Calc., 1036. 

Salmi , [1922 Pat.], 20. 13 Bakslvmi v. Mum Devi (1931), 

5 Lhmlnt Ram v. Durga Vrasad 37 Mad., 29, following Lfman Kunwari 

(1893), 15 All.* 333, Sec Hull v, v. da) bmilhan (1908), 30 AIL, 479. 
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As to the effect of the passing of a final decrco while an appeal from 
a preliminary decree is pending, see Kaibhati/a Lai v. T'i>rhnn Sakai 
(1914), 36 All , 532. 

Decision “ Section 98. — (1) Where an appeal is heard by a Beach 

beard by P twl of two or more Judges, the appeal shall be decided in aocord- 
or more Judges. anee ^ 0 pi n i 0n 0 { Slic p Judges, or of tho majority (if 

any) of such Judges. 

“(2) Where thore is no such majority which concurs in a 
judgment varying or reversing the decrco appealod from, such 
decree shall be confirmed : 

“Provided that where the Bench hearing the appeal is 
composed of two Judges belonging to a Court consisting of 
more than two Judges, and the Judges composing the Bench 
differ in opinion on a point of law, they may state the point 
of law upon which they differ, and the appeal shall then be 
heard upon that point only by ono or more of the othor 
Judges, and such point shall be decided according to the 
opinion of tho majonty (if any) of the Judges who have hoard 
the appeal, including thoso who first heard ib. v 

This section ax>p3iea to Land Acquisition Act appeals. 1 

As to ilia case when the third Judge docides only a question other 
than that referred, see Juttncndm Mohan, DuH v. Umnh Chandra 
0 aha (1022), 20 C. W. N., 985. 

As to the effect of this section upon cl an so 36 of tho Letters- Patent of 
Bengal, Bombay, and Madras, see ante, p. OG. 

No decree to bo “ Sectiou 99. No decree shall be reversed or substantially 

reversed or . ^ 

modified lor varied, nor shall any case bo romanded, in appeal on account 
iarity 0 not rGgll ~ of any misjoinder of parties or causes of action or any error, 
or irre « ulai % * n au y proceedings in the suit, not 
affecting tho merits of the case or the jurisdiction 2 3 of the 
Court/* 

For example, an omission to follow tho rule that a suit shall be insti- 
tuted m tho Court of the lowest grado competent to try it.*'* 

Appeals from Appellate Decrees 

Second appeal, “ Section 100.— (1) Save whoro otherwise expressly pro- 
vided in tho body of the Codo or by any other law for tho 

1 Munavihraman Tmmalpad v. tboHubjcet-mattor of tho suit: ]\loht>nh 

Collector of the Mgmt ? (19X8), 41 Chmdei Das v. Jahuuddi Mollah 
Mad., 943. (1001), 5 C. W N., 509. 

3 J.e, local or pecuniary jaris&ic- 1 Ante, p, 315. 
tion, or jurisdiction with roforouco to 
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time being in force, an appeal shall lie to the High Court 
from every decree passed in appeal by any Court subordinate 
to a High Court, on any of the following grounds, namely : — 

“( ct ) the decision being contrary to law or to some usage 1 
having the force of law ; 2 

“(b) the decision having failed to determine some material 
issue of law or usage having the force of law ; 

“(c) a substantial error or defect m the procedure as pre- 
scribed by this Code or any other law, which may possibly 
have produced error or defect in the decision of the case upon 
the merits. 

“(2) An appeal may lie under this section from an ap- 
pellate decree passed ex parte” 3 

In second appeal tlie High Court must accept the facts found by the Facts, 
first appellate Court, 1 unless such finding results from the misconstruc- 
tion of a document or the misajiplication of law or procedure ; 5 but it 
can refuse to accept an inference of law drawn from the facts found. 6 

As to niivod (jucstions of law and custom, see Milkhv v. Punni (1921), 

2 Lahore, 018. 

“ Questions of law and of fact arc sometimes difficult to disentangle. 

Tho proper legal effect of a provod fact is essentially a question of law, 
so also is the question of admissibility of evidence and the question of 
whether any evidence has been offered on one side or the other; but tho 
question whether the fact has been proved, wheu evidence for or against 
has beon properly admitted, is necessarily a pure question of fact.” 7 

Tho following are grounds of second appeal: 

(a) Tbe misconstruction of a document winch may bo treated as a 
document of titled or the foundation of tho suit/ 1 


1 Ante , p. 295. 

2 Tim existence ot such usage is a 
mixed question of fact and law. So 
lai as a question oi fact is concerned, 
a High Court cannot interfere on 
second appeal. Kumarappa Iteddi v. 
Munauila Goandan (1917), 41 Mad., 
374. See h allask CJumdm Dattav* 
Padmahsore Hot/ (1917), 45 Calc., 
28.>, dissenting from Kahavla . I hhaya 
v. Venkata Papayya Jiao ( l taja) 
(1905), 29 Mad., 21. 

3 See Ghalam Haidar v. Jzmn 
(1922), 3 Lahore, 357, following 
Krishna Ayyar v. lvuppan Ayyawjar 
(1900), 30 Mad., 51. 

* Ham I Wmmyhavnln v. ttmmm 
J)evara Venkata Nurasmha (1014), 
41 I. A.,258;07 Ma<L,443; 190. W.N., 
97; 1G Horn, Jj. It,, 853; Dnrga 


Ohoudhram v. Jawahir Simjh Chon - 
dhri (1890), 17 1. A., 122 ; 18 Calc., 23. 

6 Midnapnr Kcmmdary Company 
v. Unm Char an Mandat (1919), 24 
0. W. N., 201 ; 22 Bom. L. It., 7. 

0 Bwarhanath Bidhyadhar v. 
Dcmibu) udkar Muhapaha (1910), 38 
Calc., 278; Bajarcm v. Nanehaml 
(1903), 5 Bom L. It., 225 ; Qanesh v. 
Yithal (1904), G Bom. L. It., 312. 

7 Nafar Chandra Pal v. tihukur 
(1918), 45 T. A., 183, at p. 187; 4G 
Calc., 189, at p. 195; 23 0. W. 

345, at p. 349 

s Fateh Chand (Lata) v. Kishm 
Kimmer {Bam) (1912), 39 J. A., 247 ; 
34 All., 079; 16 U. W. N., 1033; 14 
JJom. Ci. It., 309 0. 

9 KiUdtp Namyan Iiai v. Banwari 
Hai (1920), 5 Bat. h . J., 251. 
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discretion of 
Court below. 


(b) A question of jurisdiction , 1 as where the lower Court of Appeal 

has erroneously held that no appeal lies , 2 or that an appeal 
lies J 

A question of jurisdiction 1 or any other question of law arising out 
of the findings of fact 5 can be raised for the first tune m second appeal. 

(c) The omission to consider the true question of fact . 0 

(cl) Where there is no evidence to support a finding of fact . 7 

(e) Where the finding of fact has been influenced by an erroneous 
view of the cause of action, s or where there has not been an 
application of sound principles to the consideration of evidence . 0 

A question whether a Hindu family has separated may be a mixed 
question of law and fact 10 

Tn second appeal the High Court is not concerned with the amount 11 
or weight 13 of evidence. If there is legally admissible evidence to 
support the finding of the Court below, the High Court cannot interfere 
with it. It can interfere if a finding of fact is basod upon inadmissible 
evidence . 13 

(/) An order rejecting an appeal on the ground that it was presented 
out of time amounts to a decree, and is appealable in second appeal . 11 

There is no second appeal from orders which do not amount to 
(i decrees.” 15 

There is no second appeal m execution proceedings if an appeal would 
not lie m the suit itself . 18 

A refusal to allow additional evidence to be taken, or any other order 
which was in the discretion of the lower Court of Appeal, is not a ground 
of second appeal . 17 


1 See Achka Mian Chowdhry v 
Lurga Churn Law ( Maharajah ) 
(1897), 25 Calc., 146 ; 2 C. W. N , 137. 

3 Mathura Mohan Pal v. Amiruddi 
Shilaloo (1903), 8 C. W. N., G4. 

3 Bandiram Mocker] cc v. Puma 
Chandra Boy (1917), 45 Calc, 926. 
Sec Baghunalh Singh v. Abd/iut 
Singh (1911), 38 Calc., 393, whore the 
appoal was erroneously made to a 
Court which was not subordinate to 
the High Court. 

4 Purhhit Panda v. Ananda 
Gamtia, (1908), 12 C. W. N., 1036, see 
ante, p. 6. 

6 Diwan Chanel v. Bishcn Las 
(3920), 2 Lahore L. J., 255. See 
Mitya Oayctl Banerjee v. Nam Lai 
Mulcherjca (1919), 47 Calc., 990. 

4 Lamusa v. Abdul Sarntd (1919), 
46 I, A., 140; 47 Calc., 107; 24 
C. W. N., 81 ; 21 Bom. L, 920. 

7 Ibid. 

8 Bala v. Shim (1903), 5 Bom. 
L< It., 85. 


9 Sharif a v. Munekhan (1901), 3 
Bora. L. II., 367. 

10 Sabal Singh v. Salih Bam Singh 
(1922), 44 AH., 602. 

11 Mauladad Khan v, A bdul Sail a r 
(1917), 39 All, 420. 

12 Na bench a Kisho? e Boy v. Rahim a 
Bunn (Snmati) (1915), 19 0. W. N , 
1015. 

13 Balwant Singh v. Bakiev Singh 
(1921), 2 Lahore, 271. 

14 Rahhal Chandia Ghosh v. Ashu- 
tosh Ghosh (1913), 17 C. W, N., 807. 

1!> Seo Swendra Mohini Debt v. 
Amaresh Chandra Chattel jee (J 0X2), 
39 Calc., 687. Of. ante , p. 335. 

15 Sant P) a sad v. Bhawani Prasad 
(1920), 43 All., 403. 

17 Hum Pian v. Kalin (1900), 23 
All . , 121 * Dm ga Pi asad v. Jai Narnia, 
(1931), 33 All., 379, On this point 
there was a difference of opiuion in 
Vailhinalha Pillai v. Knpggu Thevar 
(1919), 42 Mad., 737, 
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A doci-jiou ou a, question whether a default in paying instalments 
under decree had been waived may be a mixed question of law and fact. 1 

“ Section 101. No second appeal shall lie except on the 
grounds mentioned in section 100. 

“ Section 102. No second appeal shall lie in any suit of 
the nature cognizable by Courts of Small Causes, when the 
amount or valuo of the subject-matter of the original suit 2 
does not exceed five hundred rupees.” 3 

This provision lias reference to the nature of the suit, and not to the 
jurisdiction of the Court which tried the case, 4 or to the character it 
may subsequently assurao by operation of the findings of tho Court. 5 

As to what suits are cognizable by Provincial Courts of Small Causes, 
see ante, p. 272. 

As to the finality of Small Cause Court decrees, sec Act IX of 1887, 
s. 27, avia, p. 276. 

There is no second appeal from an order in execution of a decree/* or 
from an order of remand, 7 or from an order or an application to recover 
the price from a defaulting purchaser under Order 21, rule 71, 8 in a 
suit referred to in section 102. 

This section does not bar an appeal in a suit for rent under tho 
Madras Estatos Land Act. 0 

“ Section 103. In any second appeal, the High Court may, 
if the evidence on the record is sufficient, determine any issue 
of fact necessary for the disposal of the appeal, but not deter- 
mined by the lower Appellate Court.” 10 

A point of law which was not argued in tho lower Courts may be 
raised for the first time in second appeal if it docs not require a con- 


J Basin Khan v. Abdul Wahab 
Sihdar (1010), 15 0. W. N., 10. 

3 Not tho amount sought to bo 
recovered in elocution : Mohna Mai 
v. Tulsi Ham (1921), 3 Lahore, 141. 
Ci. Mavula Ammal v. Mavula Mam- 
coir (1900), 30 Mad., 212. 

3 Boo Kali Kamal Maitra v. Bazlar 
Llahaman (1910), 15 0. W. N„ 454. 

4 Ttamh ishna Ycshwant v. Presi- 
dent , VengurJa Municipality (191 6), 41 
Bom., 367; 19 Bora. L. B., 83; see 
Soundaumi Ayyar v. Senma Haiekan 
(1900), 23 Mad., 547, ovorruling Vcda- 
chala Mudali v. Itcmasami Baja 
(1899), 22 Mad., 229. 

h Lakshmandas v. Lane (1904), 32 
Bom., 350 ; C Bom. L. B., 731. 

• Manager Singh v. Khobari Hai 


[1917 PalJ, 80 ; Bnllov Bhattacharji 
(Sm)v, Babur am Chattopadliya (1885), 
11 Calc., 169. 

7 Amba Prasad v. Mushtag Husain 
(1919), 42 All., 200. 

8 Hajacharya v. Chcmanna (1920), 
45 Bom., 223 ; 22 Bom. L. E., 1193. 

9 Mad. Act I of 1908, Yamindar of 
Tarla v. Kanda BanMvadu (1920), 
44 Mad., 097. 

10 Sco Damusa v, Abdul Samad 
(1919), 46 1. A., 140; 47 Calc., 107; 
24 C. W. N., 81 ; 21 Bom. L. B., 920 ; 
Sektrainam Aiyar v. Venkatachala 
Qoundan (1919), 47 I. A., 76; 43 
Mad., 567 ; OMdambara Sivapmkasa 
v. Vcerama Jieddi (1922), 49 I. A., 
280 ; 27 C. W. N,, 245, 


Waiver. 


No second 
appeal in 
certain suits* 


Power of High 
Court to deter- 
mine issues of 
fact. 


Point of law 
raised on 
appeal. 
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sideration of the evidence and is based on the findings of the Jowor 
Courts. 1 

"Where a point of law is for the first time raised m second appeal, and 
it requires a finding of fact for its determination, the High Court will not 
deal with it : Bhaclai Saha v. Mcunowar Ah (Shaikh) (1019), 4 Pat L J., 
645; [1920 Pat.], 01; Chandra Mohan Datia v. Sambala JJasi [1922 
Pat.], 39; Ganesh v. Ye&hwaut (1922), 25 Bom. L ft., 247. As to the 
abandonment of a point of law, see Witzir Nat am Sirujh {Baja) v» 
Bhihan Bam (1922), 2 Pat., 207. 


Appeal* front' Orders. 

“Order,” Tbo expression “order” in the Civil Procedure Code 

means 3 the formal expression of any decision of a Civil Court 
(in exercise o! either original or appellate jurisdiction 3 ) which 
is not a decree. 4 

An order is appoalable (1) if it amounts to a decree within 
the meaning of section 2 of the Civil Procedure Code, 5 or 
(2) if it be specified m the following provisions or any 
othor enactment as appealable. 

Oi dors from “ Section 10J. — (1) An appeal shall lie from the following 

which appeals or( | er ^ aT1 gave as expressly provided in the body of this Code 

or by any law for the time being in force, from no other ordoi s : 
(a) An order superseding an arbitration where the award 
has not been completed within the period allowed by 
the Court ; 

(/>) an order on an award stated in the form of a special case ; 
(r) an order modifying or correcting an award; 6 

(d) an order filing or refusing to file an agreement to refer 

to arbitration ; 7 

(e) an order staying or refusing to stay a suit where there 

is an agreement to refer to arbitration ; 8 
(/) an order refusing to file au award in an arbitration 
without the intervention of the Court ; 0 


1 Abdul Rahman (Sheikh) v. Slab 
Lai Sahm (1921), 0 Pat. L. 4., 050. 

2 Act V of 1908, s. 2 (14). 

3 Dalip Singh v. Kundan Singh 
(1913), 36 All., 58, following Wain- 
dnllah v. Kanhayct hall (1902), 25 
AU., 174. 

4 This includes an order refusing 
an application ; Zipru v. Ilari Sup- 
dushet (J917), 42 Bom., 10; 19 Bom. 
L. ft., 774. 

5 Ante, p. 335. 


8 Tko appeal only lios so far as the 
ordor modifies or coxroots tho award : 
Uajbuns Sahay (Munshi) v. Soorjee 
Ball (1911), 17 C. W H., 017. 

7 Vmkatachala v. Bangui h (1911), 
30 Mad., 353. There Is no second 
&l>pcal ; Jiwan Singh v. Sawan Mai 
(1919), 2 Lahore L.V., 41. 

8 THnabandhn Jana v. Durgapmsad 
Jana (1919), 40 (Me., 1041. 

Namsukh Dan v. Gajanand 
(1920), 43 AU., 348. Even after 
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(If) 1 au order under section 35 a of Act V of 1908 
(compensatory costs). 55 

There is no appeal under this section from an order refusing to set 
aside an award which has been filed. 2 

“({!) \n order under section 95 (compensation for obtain- 
ing arrest, attachment or execution on insufficient 
grounds) ; 

(h) an order under any of the provisions of this Code im- 

posing a fine or directing the arrest or detention in 
the civil prison of any person except where arrest or 
detention is in execution of a decree ; 3 

(i) any order made under rules for which an appeal is 

oxpressly allowed by rules. 

u Provided that no appeal shall lie against any order speci- 
fied in clause (j'f) save on the ground that no order, or an order 
for ilie payment of a less amount, ought to have been made. 4 

“(2) No appeal shall lie from any order passed in appeal 
under this section. 55 6 

Hub-section (2) tubes away the right of second appeal where such 
appeal would have been allowed under section 310 a, read with section 
244 of the former Civil Procedure Code, 1882 (Act XIV of 1882). Thus 
a second appeal does not he in the ease of an application to set aside a 
sale under Schedule I, Order 21, rule 80, of Act V of 1908,° even if the 
decree holder bo the auction purchaser. 7 

■By Schedule I, Ordor *13, rule 1, an appeal lies from the 
following orders under the provisions of section 101, 
namely 

(Thin rub applies whether the orders aro made or purport to have 
been made under the following rules. 8 ) 

“(a) An order returning a plaint to bo presented to the 
proper Court ; 0 


(loci oo in accordance with tho award : 
Kiu'ttm Nath Gangopadkyay v. Usha- 
bala J)<m (1914), 18 G. W. N , 381. 

1 inserted by Act IX oi 1922, s. 3. 

- Campbell iC Co. v. Jcshmj Gvn - 
dhan Ball (1917), 45 Calc , 502. 

a See Adhar OUmuLra Cope v. 
Palm (Jltandra Shah a (1914), 19 
G.W.N,3085. 

4 Act rX of 3922, h. 3, 

6 Nanlmt Singh v. lialdeo Singh 
(1911), 33 All,, 479; Aswmddl Sheikh 
v. Simian Jiibi (1911), 38 Calc,, 339 ; 


15 0. W. N., 844. See Jkoan Singh 
v. Suwon Mai (1919), 2 Lahore L. J , 
41 ; (Jurchuran Singh v. Shibdev 
Smgh (1921), 3 Lahore, 175. 

0 Asimaddi Sheikh v. Sundari Bibi 
(1911), 38 Calc., 339; 15 O. W. N„ 
844. 

7 Kachu v. Fmnbak (1919), 44 
Bom., 472 ; 22 Bom. L. R., 383. 

H Mnihuth* Chettiar v. Govinddoss 
Krkhnadoss (1921), 44 Mad., 919. 

y Act V of 1908 (Civil Procedure), 
8eh. 1, O. 7, r. 10 : Pearl Sha 
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(b) an order pronouncing judgment against a party, who 
has failed to present a written statement, which has 
been called for by the Court. ” 1 

(This does not apply to an order making a Receiver liable.-) 

“ ( c ) An order rejecting an application 3 (in a case open to 
appeal) for an order to set aside the dismissal of a 
suit which has been dismissed for default of appear* 
ance.” 

(An order granting such application in not appealable.' 1 ) 

“(</) An order rejecting an application (in a case open to 
appeal) for an order to set aside a decree passed 
ex parte ; 5 

(<>) an order pronouncing judgmont against a parly who 
has failed to appear on the day appointed for him to 
answer questions ; c 

(/) an order dismissing a suit, or striking out a defonco 
where a party has failed to comply with an order to 
answor interrogatories, or for discovery or inspection 
of documents ; 7 

(//) an order for the attachment of property for non- 
compliance with a summons to give evidence or to 
produco a document ; 8 

(//) an ordor pronouncing judgment against a party who 
refuses to give evidence when called on by the 
Court ; 0 

(?) an order on an objection to the draft of a document or 
of an endorsement in the case of a decree for tho 
execution of a document or the endorsement of a 
negotiable instrument ; 10 


v. Snncjmal Mm wan (1912), 17 
C. W. N., 503 ; DaUp Singv, Knndan 
Smgh (1913), 3G All., 58; Wahid- 
Ullali v. Kanhaya Lall (1902), 25 
All., 174, in which cases tho plaint 
was returned by the Appollalo Court, 
This docs not include an order by tho 
Appollalo Court returning a memo- 
randum of appeal for presentation to 
tho proper Court ; Baghunath Char an 
Singh v. Shaino Koeri (1903), 31 Calc , 
844 ; Kami (laid v , Tlahim Shah 
(1920), 2 Lahore Ti L, 300. 

* Act V of 1908, 0. 8, r. 10, 


a Oanofsh Lall v. Sahjanarain 
Singh (1919), 4 Pal. L. G3G ; [1920 
Pat.], 35 

a Act V of 1908, O. 9, r. 0. 

4 Maharaj Kishore Khanna v, 
Kir an Shashi Dasi (1921), 49 Calc., 
GIG. 

* Aofc V of 1808, O. 9, r 13. 
o Ibid . 0, 10, r. 4. 

* Tbid. 0. 11, r, 21. 
s ibid . 0. 16, r. 10. 
o Ibid. 0. 1G, r. 20. 
to ibid. 0.21,1.31 
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(j) an order setting aside or refusing to set aside a sale, 
under rule 72 or rule 92 of Order 21 of the Civil 
Procedure Code (V of 1908) ; 1 

(!< ) an order refusing to set aside the abatement or dis- 
missal of a suit in the case of the death or insolvency 
of parties ; 2 

(I) an order refusing to give leave to continue a suit in 
the cases of assignment, creation, or devolution of 
an interest pending suit. 5 ’ 3 

(Tt was held in Dunii Ohand v. Arja Na?ul (1915), 37 All., 272, that 
no appeal lies from an order dismissing an application to be brought upon 
the record as a plaintilf.) 

“(hi) An order refusing to record an agreement, com- 
promise, or satisfaction ; 4 

(n) an order rejecting an application (in a case open to 

appeal) for an order to set aside the dismissal of a 
suit which has been set aside on account of the 
plaintiff not having given security for costs ; 6 

(o) an order refusing to extend the time for the payment 

of mortgage money ; 0 

Q>) orders in interpleader suits under rule 3, rule 4, or 
rule 6 of Order 35 of Act V of 1908 ; 

((f) orders for security, or on an application for a surety 
to be discharged, or attaching property before judg- 
ment,” 7 

(An order rejecting an appeal on the ground of failure to give security 
in not appealable. 8 * ) 

“ (r) Orders for temporary injunctions or discharging, vary- 
ing, or setting aside such injunctions or ordering the 
deposit of money, etc., in Court, or the delivery to 
the person to whom it is admitted to belong.” 0 

(An order refusing such injunction is appealable. 10 ) 


1 Bee SheoJ'ntsad Hmyh v. Premia 

Knmi'ur (1917), It) All., m 

« Act V of 1908, O. 22, r. 9. 

“ Act V of 1908, Sob l, O. 23, 

r. 10. Mntluah Oheltiar v. (Juvincl- 

doss Krtsltnudosn (1021). 41 Mad., 

019. 

< IM. O. 23, l\ 3. 

* JbM. O. 25, r. 2. 

* IbUL O. 34, r. 8. 


7 Ibid. 0. 38, rr. 2, 3, and C. 

H Najim v. Abdul Hamid (1921), 3 
Lahore, 30; / hto:i JJegam v. Abdul 
LaUf Khan (1908), 80 All,, 143; 
Lfhha v. fJlmma (1805), 18 All., 101. 

o Act V ot 1908, O. 39, rr. 1, 2, 4, 
and 10. 

10 Ij admit Nmmn v. Rcwicharan 
Das (1918), 35 AU., 425. 
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“ (h) An order appointing a Receiver , 1 or fV the enforce- 
ment of a Receiver's duties .'’ 2 

(This includes an order giving directions to a Receiver/ It does not 
include an order granting leave to sue a Receiver for neglect of his duty/ 1 
or an order simply declaring a Receiver liable/’) 

“(t) An order of refusal to readmit or to rehear an 
appeal ; 6 

(ni) an order remanding a case where an appeal would lie 
from the decree of the Appellate Court ; 7 

(r) an order made by any Court other than a High Court 
refusing the grant of a certificate that a case is a fit 
one for appeal to His Majesty in Council ; s 

(?r) an order granting an application for review .” 9 

This last is subject to Order 47, rale 7, which prescribes the cases 
where the order granting an application for a review is permissible. 10 

There is no second appeal m cases under the above lult* n 

There is no appeal from an order under Order 21, rule 68 (claims and 
objections m the case of attached property) 13 


1 Flven it no one has boon appointed 
by namo as Rocoivoi . Palctmappa 
C hotly v. Palamappa Chcliy (1910), 
40 Mad., 18; Gobwd Ham v Ganesh 
Him (1922), 1 Pat., C25 , 1 1922 Pat ], 
260. This docs noL include an ordor 
merely expressing the intention to 
appoint a receiver : Muhammad 
Ashwi % v. Nisa.r Niosam (1919), 42 
All., 227. it includes an order dis- 
missing an objection to the appoint- 
ment of a Receiver, 
a Act Y of 1903, (). 41, rr. 1,4. 

J Anand Das (Mol mil) v. Ham 
Pei hash Das (1909), U O.W. TSf., 183. 

4 Shriniwas Was (1920), 45 
Bom., 99; 22 Bom. h. It., 1120. 

6 Ganesh Lai v. Balya Nat ay an 
Singh (Kumat) (1919), 4 Pat. L. J., 
COO; |1920 Pat.], 35. 
fi Act Y of 1908, O. 41, rr. 19, 21. 

» Act V of 1908, O. 41, r. 23 : 
K alsnm-un-nzssa v. Ham Ptasad 
(1922), 44 All., 492; Karam Smgh v. 
Viv Smgh (1921), 2 Lahore, 252; 
Naubat Singh v. Paldco Singh (1911), 
38 All., 479; Ptosamo Ch . Chalfu- 
padhya v. Baidya Nath Misty (1920), 
24 0. W. N. f 70S. This doos not 
apply to a case whoro tho Appellate 
Court restored a suit which had boon 


dismissed because noiihor paity 
appeared: Wahid-un-nissa v. Kumlan 
(1918), 35 All , 427. An appeal fiom 
an older of remand cannot bo enter- 
tained after the disposal of tho suit 
on remand Janahi Nath Hoy Chowd - 
1m y v. Promo th a Nath Hoy Chowd- 
tumj (1911), 1 5 0. \V. N., 830 , Madhn 
Sudan Sen v. Kmniui Kant a, Sen 
(1906), 32 Calc, 1023; 9 (1. W. N„ 
896, Baihnnllia Nath Dey v, Stt ti- 
nt all ah (Nawab) (1907), 12 C \V N , 
690; conlnU Jadshmi v. Mara Devi 
(1931 ), 37 Mad., 89, If man Kmm an 
v. Jtubandltan (1908), 80 All., 479. 
There is not an appeal from every 
order of remand, Umri \ Shah 
Muhammad (1921), 3 Lahore, 218. 

8 Ibid. O 45, r. 3. 

o 7 bid. O 47, r. 4. 

10 Nam Char an Saha v. Damn 
Khan (1914), 41 CaJc., 740; Swndar 
Mall v. Upcnd'ta Nath Seal (1910), 1 
Pat L. L, 193. 

11 Sheo J’tasad Singh v. Premia 
Kunutai (1917), 40 All., 122 , Kaclm 
v. Trimbah Khemchand (1939), 44 
Bom., 472 ; 22 Bom. L. R., 383. 

18 Nazir Nnssam (Sheikh) v. Mu- 
hammad Ejao Human (1922), l Pat., 
037. 
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Ordci.’ 42 has no application to orders made under the Madras Estates 
Land Act (Madras Act I of 1908). 1 

Section 304 and Order 43, rule 1, have no application to appeals from 
one of the Judges of a High Court to a Division Bench of the same Court 2 3 

“ Order 41, rule 25. Where the Court from whose decree where Appel* 
the appeal Is presented has omit Led to frame or try any issue, ffamo°iSw ay 
or to determine any question of fact, which appears to the ^ triano hem 
Appellate Court essential to the right decision of the suit upon Couit whose 
the merits, the Appellate Court may, if necessary, frame issues applied from, 
and refer the same for trial to the Court from whose decree 
the appeal is preferred, and in such case shall direct such 
Court to take the additional evidence required ; and such Court 
shall proceed to try such issues, and shall return the evidence 
to the Appellate Court together with its findings thereon and 
tho reasons therefor.” 


Apart from this, the Appeal Court has power to remand a case for 
retrial. 15 

An order under this rulo may be ignored by the Court before which 
the appeal ultimately comes, An order under rule 23 is on a different 
footing. 4 


“ Order 47, rule 7. — (1) An order of the Court rejecting Order of 
tho application for a review shall not be appealable ; 5 but an £evtew? n 
order granting an application may be objected to on the Objections t< 
ground that it was — admission. 

(a) in contravention of tho provisions of rule 2, 

(b) in contravention of the provisions of rule 4, or 

(V) after the expiration of the period of limitation prescribed 
therefor and without sufficient cause. 

“ Such objection may be made at once by an appeal against 
the order granting the application, or in any appeal against 
the final docroo or order passed or made in the suit” 

* 4 Section 105. — (1) Save as otherwise expressly provided, other ordnis, 
no appeal shall lie from any order made by a Court in tho 
exercise of its original or appellate jurisdiction ; but, where a 
decree is appealed from, any error, defect, or irregularity in 


1 Venkata Ilamayya (Rajah) v, 
Vm'cimmn (1937), 41 Mad , £>54. 

2 Toolsecmoney Dasscc v. Hudevt 

Basses (1899), 2(i Calc., 361; 3 

0. W. N. f 347. 

3 Ratjlmiandan Singh v. dad-naan* 

(Urn frmgh (3918), 3 Fat. L. J., 253. 


4 Mnsihrun-nma Bib* v. Kants 
Snghrn Bibt (1920), 43 All., 377. 

s Sec Baroda Chum Ghose v. 
Gobind Broshad Tammy (1895), 22 
Calc., 9R4; Bar Nandan Sahai v. 
JJchary Sing (3894), 22 Calc., 3, and 
cases there cited. 



352 


APPEALS FEOM OBDEES. 


[chap, axviii. 


What Court to 
hoar appeals. 


Powers 


any order affecting the decision of the case may be set forth 
as a ground of objection in the memorandum of appeal. 1 

4< (2) Notwithstanding anything contained in sub-section (1), 
where any party aggrieved by an order of remand . . . from 
which an appeal lies does not appeal therefrom he shall there- 
after be precluded from disputing its correctness.” 

For instance — 

(«.) an order under Order 9, rule 18, of the Code, setting aside an 
ex parte decree, 2 

(b) an order directing partition after a preliminary decree for partition 

had been confirmed on appeal, J 

( c ) an order affecting the decision of the case. 

This includes an order setting aside the award of an aibitrator, and 
deciding that the case should be tried b;y the Court. 1 

“ Section 106. Where an appeal from any order is allowed, 
it shall lie to the Court to which an appeal would lie from the 
decree in the suit in which such order was made, or where 
such order is made by a Court (not being a High Court) in the 
exercise of appellate jurisdiction, then to a High Court.” 

As to the powers of an Appellate Court, see Act V oi 1008, 
section 107 ; Order 41, rules 4 and 33 (as amended by Act IX 
of 1922, section 4). 


1 The tight to appeal remains even 
■when tho order has boon complied 
with: fihah JaUan v, Inayat Shah 
(l‘)19), 1 Lahoro, 54. 

2 Hand Bam v. Bhopal Singh 
(1912), 31 All., 592. 

8 Bharat Indu v, Yakub Hasan 


(1913), 35 All., J59. 

4 Ravi Autar Tewari v, Deo Li 
Tewan (1915), 37 All., 450; Achnt- 
hayya v Tluvmaya (1908), 31 IWad,, 
3*15; Damodar v. Jluyhunath (1902), 
20 Horn., 551 , Ghultar Singh v. 
Lekheaj Singh (1888), 5 All., 298. 



CHAPTER XXIX. 

Reference and Revision. 

The following provisions for roference and revision are to be 
found in the Civil Procedure Code (Act V of 1908). 

lleftnrncc. 

u Section 113. Subject to such conditions and limitations Kefeience to 
as maybe prescribed, any Court may state a case and refer IIigl1 Courfc * 
the same for the opinion of the High Court, and the High 
Court may make such order thereon as it thinks fit.” 

“Order dG, rule 1. Where before or on tho hearing of 
a suit or an appeal in which the decree is not subject to appeal, 
or where in the execution of any such decree, any question of 
law or usage having the force of law arises, on which the 
Court trying tho suit or appeal, or executing tho decree, 
entertains reasonable doubt, tho Court may, either of its own 
motion or on tho application of any ol the parties, draw up a 
statement of the facts of tho case and the point on winch 
doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court-” 

It lias boon held that thin rule does not authorise a reference to the 
High Court in a proceeding which in neither a suit nor a n appeal. 1 

“Rule 0. — Cl) "Whore at any time before judgment a Court Powar to refer 
in which a suit has boon instituted doubts whether the suit is 
cognizable by a Court of Small Causes or is not so cognizable, s^ai?cau8cs! a 
it may submit the record to the High Court with a statement 
of its reasons for the doubt as to the nature of the suit. 

“(2) On receiving the record and statement tho High 
Court may order the Court cither to proceed with the suit or 
to return the plaint for presentation in such other Court as 

1 Damodara Mmon v. KiUappa Menon (1011), 30 Mad., 10. 

T. CXI. 353 23 
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it may in its order declare to be competent to take cognizance 
of the suit.” 

Power to Dis- “Rule 7. — (1) Where it appears to a District Court that 
submit for revi- a Court subordinate thereto 1 has, by reason of erroneously 
jn^hldTnder holding a suit to be cognizable by a Court of Small Causes or 
mistake as to no t t 0 fe e s0 cognizable, failed to exercise a jurisdiction vested 
email causes, m it by law, or exercised a jurisdiction not so vested, the 
District Court may, and if required by a party shall, 2 submit 
the record to the High Court with a statement of its reasons 
for considering the opinion of the subordinate Court with 
respect to the nature of the suit to be erroneous. 

“(2) On receiving the record and statement tho High 
Court may pass such order in the case as it thinks fit. 

“ (3) With respect to any proceeding subsequent to decree 
in any case submitted to the High Court under this section, 
the High Court may make such order as in the circumstances 
appears to it to be just and proper. 

“(4) A Court subordinate to a District Court shall comply 
with any requisition which the Distiict Court may make for 
any record or information for the purposes of this section.” 

On such reference the High Court can deal with the matter on its 
merits. 3 


Ilevisinn . 

We have already seen what powers of rovision can bo 
exercised by the Chartered High Courts under the Government 
of India Act, 191 5. 4 * 

Section 115 of the Code of Civil Procedure 6 empowers 
any High Court (an expression which includes the highest Civil 
Court of Appeal in any part of British India), 0 to call for tho 
record of any case 7 which has been decided 8 by any Court 9 


1 Tina includes a Small Cause 
Court : Ratan Bcpari ( Sheikh ) v. 
Hw a Lai Saikar (1916), $0 C. W. N., 
11 10. See Madan Oopal v, Bhagwan 
Las (1888), 11 All., 304. 

2 It is only ■when the District 

Judge comes to tlio conclusion that 

tho subordinate Court has acted 

erroneously that a party can insist 

upon a reference Boo Madan Oopal 

v. Bhagwan Das (388H), 11 All., 304; 

Simson y. McMastcr (1890), 13 Mad., 

344. 


8 Barmeshwan Dassi v. Jag at 
Chand'ta Das (1914), 19 G. W. N., 
900. 

4 5, 0 Goo. Y, c. Cl, s. 107 ; ante , 
p. 27. 

fi Act Y of 1908. 

“ Act X of 1897, s. 3 (21). 

7 The expression “case” is to bo 
used in its broadest and most ordinary 
sense: Nathum Ram v. Shoo Koer 
(Mossamat) (1918), 3 Pat. L. 3., 460; 
[1918 Pat.], 220; Atrani (Dai) 7 . 
Deepsing (1915), 40 Dom., 80; 17 
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subordinate 10 to such High Court and in which no appeal lies 
thereto , 11 and it such subordinate Court appears — 

(a) to have exercised a jurisdiction 12 not vested in it by 

law , 13 or 

(b) to have failed to exercise a jurisdiction so vested , 14 or 

(c) to have acted in the exercise of its jurisdiction illegally, 

or with material irregularity , 15 

the High Court may make such order in the case as it thinks 
fit . 16 

As to the North-Western Frontier Province, see Regulation VII of 
1901, s. 84 (8) ; ante , p. 280. 

As to the Santhal|Parganas, see Regulation V of 1803, ss. 19 (1) (ante, 
p. 130), 20 (ante, p. 180). 

The provisions of section 115 are not exhaustive. 17 As to writs of 
cn Horten, see ante, p. 25. 

In the absence of provision to the contrary these powers of 
superintendence and supervision can bo exercised under the 


110; 19 Horn L. R , 92G. See Clopal 
tiimjk v Cumt of Wauls (1807), 7 
W. R. O. R., 430. 

10 A I Tigh Court cannot revise de- 
cisions oi its own Judges: Debendra 
Nath Day v. Bibudhendia Mansmgk 
(1915), 43 Calc., 90; In 7 C Premji 
Trikamdas (1893), 17 .Rom., 514. 

13 Hithor by way of first or second 
appeal TirupaU 1 la jit v. I issam 
2tajic (L890), 20 Had., 155; Mathura 
Nath Sarkar v. Umesk Ghanth a 
Hai tear (1897), 1 C. W. N ., 626, There 
is no objection to a revision at the 
hearing of an appeal from .a docioo 
from win oh no appeal lies. Shankar 
Lai v. Muhammad Amm (3922), 44 
All., 531 

13 As to tho meaning of juiisdic- 
tion,” sea post, pp. 300, 301 

13 Dost, pp. 3G3, 8G2. 

^ Dost, pp. 362—304. 

13 J>ost, pp, 304-309. 

i0 This moans at least any order 
which would have boon made if there 
had been an appeal. See MuUctmnad 
(Moului) v. Jlitsam (Sycd) (1880), 
3 All., 203. 

17 Desant v. Adoocate-Genei al uf 
Madras (1919), 40 1. A., 17G ; 43 Mad,, 
140 ; 23 C. W. N., 980; 21 Born. 
1. 11, 8G7. 


Bom. L. R., 1097. It is not confined 
to a litigation m which there is a 
plamtiit who seeks to obtain particular 
relief in damages or otherwise against 
a defendant who is before the Court : 
j Dalai-) isJina Udayar v. Vasudeva 
Aiyai (1917), 44 L A., 2G1, at p. 2G9 , 
40 Had., 793, at p. 801 , 22 C. W. N., 
50, at p. 59; 19 Bom. L. R., 736, at 
p. 722. 

8 It has boon hold by a majority of 
a Full Bench of tho High Court at 
Allahabad that this does not include 
a decision of a preliminary issue as 
to jurisdiction . Duddhu Lai v. Mcwa 
Ham (1921), 43 All., 564, overruling 
Dhaigava v. Jayunnaih Jihagwandas 
(1919), 41 All., 602. As to an order 
allowing tlio withdrawal of a suit, 
soo Bansl Svngh v. Kishnn Lull 
Thakur (1913), 41 Calc., G32; Nathuni 
Ham v. Sheo Knar (Mossamat) (3018), 
3 Pat. L. J., 4G0 ; [1918 Pat.], 220. 
A High Court cannot call for tho re- 
cord of a caso under trial : liami (Lai) 
v, Jaga Uullabh (1919), 44 Bom., 639. 

o This has no application to a 
Judge acting otherwise than m a 
judicial capacity, but as head of his 
office undor s. 4 of tlio Public Ac- 
countant’s Defaults Act, 1850 (XII of 
1850) : In te Cooper (1917), 42 Born,, 


Over what 
Courts can 
exercised. 
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Civil Procedure Code and the Government of India Act, in 
respect of all Civil Courts in the Province/ acting judicially. 

Such jurisdiction can be exercised in respect of the decisions 
of the ordinary Civil Courts, and also in inspect of the follow- 
ing (amongst other) cases : 


Small Canse 
Courts. 


Santhal 

Parganas. 

Mamlafcdais 

Act. 

Hereditary 

offices. 

Bengal Rent 
Act. 


(a) Small Cause Courts, both in the Presidency Towns 1 and m the 
Provinces. 3 

Bevisional jurisdiction m respect of the Presidency Small Cause 
Court at Calcutta is vested in a single Judge sittmg on tho original side 
of the High Court. 4 

(b) Cases of over Bs. 1,000 in value in the Santhal Parganas/’ 

(c) Decisions of a Collector exercising judicial functions under the 
Mainlatdars Act (Bombay II of 1906) . u 

(d) The grant of a certificate by a Collector under section 10 of the 
Bombay Hereditary Offices Act (Bombay Act III of 1874). 7 

(e) Orders passed by Collectors and Deputy Collectors under the 
Bengal Bent Act (X of 1859). 8 


1 See Act V of 1908, s. 3 That 
section is not exhaustive . Purshot- 
tam Janaidhan v. Mahadu Pandu 
(1912), 37 Bom., 114 ; 14 Bom. L E., 
947. 

2 Bmigiah Naidu v. Bungiah 
(1908), 31 Mad., 490, and casos there 
cited; Bath v. Parmanand Jewraj 
(1889), 13 Bom., 642. See Act XV of 
1882, s. 6, ante , p. 255. 

3 Abdul Majid v. JJedyadiiar Hu ran 
Das (1910), 39 All., 101; U?m\sh 
Chandra Palodhi v Baikal Chandra 
Chatte'ijce (1911), 15 0. W. N., GG6. 
Sec Act IX of 1887, ss. 25, 28, ante , 
pp. 275,276. 

4 Bmnadhin Bama v Sewbalah 
Singh (1910), 37 Calc., 714; 14 
C. W. N., 80G ; Sarat Clmndra Smgh 
v. B?ojolal Muherji (1903), 30 Calc., 
986 ; 7 C. W. 843. See Shamshe? 
Mundul v. Qanendra Naram Mitter 
(1902), 29 Calc,, 498 In Ptaladhar 
itaiii v, CJioytonna Maiti (1908), 30 
Calc., 588; 7 C W. N., 547, the CHof 
Justice constituted a special Bench 
fox the purpose of hearing an appli- 
cation for revision of an order of the 
Small Cause Courts. He stated, it 
is submitted erroneously, that such 
applications had invariably boon 
made to the Chief Justice. See Be 
YaM (1903), 7 C. W. N., 843. 

* Sardhari Seth v» Hukum Chmd 


Sah (1914), 41 Calc., 876 , 18 C. W. N. f 
CG2; Dung at am Manual y v. Baj In- 
shore Deo (1890), 18 Calc., 133. 

6 Purshuttam Janardhan v. Ma- 
hadu Pandu (1912), 37 Bom , 114 ; 
14 Bom. L B., 947 ; Collector of 
Thana v. Bhashar Mahadev She.th 
(1884), 8 Bom., 264, at pp 2G7, 2G8. 

7 Collector of Thana v. Bhashar 
Mahadev Shcth (1884), 8 Bom., 8G4. 

8 Ndmoni Smgh Deo Jlahadour 
(Baja It) v. Taumath Moolceriee (1882), 
9 1. A., 174, 9 Calc,, 205; J2C.L ft„ 
3G1 ; Chaitan Patgosi Mahapalrn v. 
Kunja Bella? i Pat nails (1931), 38 
Gale , 832 ; 15 C. W. N., 8G3, dittoing 
lrom Hu jo MuJmn MooLcrjee v. Ke- 
da? nath Doss (18GG), 5 W. it., Act X, 
E 25, Oobmd Bamanuja Das (Mo- 
limit) v. Lahhun Panda (1900), 11 
C W. N., 112; Bhpub Chundcr 
Mooherjcc v. Shama Soo?ideree 7)eba 
(1866), 6 W. E., Act X, E. G8 ; Oobind 
Coomar ChowdUry v. Kisto Cocmiar 
Chowdhry( 1867), 7 W. E. 0. B., 520; 
Deanutoollah v. Naskn Sidhec (77a- 
wab) (1868), 10 W. E. C. B., 341 ; 
Qudadhur Chatterjee v. Nund Lall 
Mooh&rjee (1869), 12 W. B, C. B., 406 ; 
Boolcnee Boy v. Amnth Lall (1870), 
14 W, B. C. B., 254 ; In the matter 
of Nassir Jan (Srimah) (1871), 7 
B. L* B., 144; 15 W. B*,438. 
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(/) Decrees and judicial orders under the Donga] Tenancy Act Bengal 
(VIII of 1885). 1 Tenancy Act. 

({/) An order made by a Civil Court on a reference under section 55 Land 
of the Land Kegistration Act (Bengal Act VII of 187 G). 2 registration. 

(//) Orders m proceedings or applications for enhancement of rent Enhancement 
under section 27 5 or section 213 4 of the Chota Nagpur Tenancy Act ^settlement of 
(Bengal Act VI of 1908). 

As to proceedings under section 87 of that Act for settlement of fan’ 
rent, see post, p. 573. 

ii) Orders in suits, appeals, and other proceedings under the Madras 
Estates Land Act (Madras Act I of 1908) 5 

0) Orders made by a Judge exercising powers under the Land Land Acquisi- 
Acquisition Act (I of 1894). ( * tlon * 

The High Court har no power to interfere ivith the action of the 
Collector m making his award, 1 as lie is not acting judicially therein ; 
but it has boen held 8 that the Collector is acting judicially when he 
declines to make a reference to the Civil Court under the Act. 

(l) An order nude m any appeal decided by a District Court under Insolvency, 
the Provincial Insolvency Act (V of 1920) 

(/) An order made by a District Court under section 10 of the 
Beligious Endowments Act (XX of 18G3). 10 

An order made under section 18 of that Act is not subject to 
revision. 31 

(m) Cases under the Legal Practitioners Act (XVIII of 1879). 13 

00 An order settling terms of a proclamation under the Civil Proce- 
dure Code (Act V of 1908), Order 21, rule GO. 13 


1 Tmmi Chao an Banrijce v. Chan - 
eba Kumar Dnj (1910), id C. W, N., 
788; llotananda Banco jee v. Ananta 
Daw (1901), 9 C. W. N., 492 , Bhaga- 
biiii Boom v. Nanda Kunrn Chucko - 
butty (1908), 12 C. W. N., 835; 
Jugobundhu Pattuck , Tadn Qhosc 
(1S87), 15 Calc., 47. 

2 XJmaiul Mchdi Kuhum (1907), 
35 Calc., 120; 12 C. W. N., 1G , 
Jlanmh'iuarSimjhv, JlaghunatU Singh 
(1908), 35 Calc., 571. 

3 Kartih Chandra Ojha v. Chi a 
Chand Mahto (1913), 40 Calc,, 518. 

4 Lai Nilmam Nath Sahi Deo v 
TJdai Nath Sahi Deo [1919 Pat.], GO. 

5 Bamasami Goundan v. Kali 
Gonwlan (1918;, 42 Mad,, 310 ; Para - 
maswamy Aiyangar v. A lamelu Nab 
chiar Ammal (1918), 4,2 Mad., 7C. 

8 In the matter of A bdool Ali (Syud) 
(1875), 15 B. L. II,, 197 ; (lohindarance 
Dascev. Bnnda Banco Dasec (1908), 
35 Calc., 1104; Joseph v. The Salt 
Company (1892), 17 Mad., 371. 

7 British India Steam Navigation 


Co. v. Secret at y of Stale (1910), 38 
Calc., 230; 15 C W. N., 87. See 
Kara v. Secretary of Stale (1903), 32 
r. A , 93 ; 32 Calc., G05 ; 9 0. W. N., 
454 ; 7 JOom, L B., 422. 

8 Admhmfmtor-Gcncral of Bengal 
v. Land Acquisition Collector (1905), 
12 0. W. N., 241 ; Krishna Baa Boy 
v. Land Acquisition Collector of 
Dabm (1931), 1G C. W. N., 327. 

0 Act V of 1920, s 75. Boo Allaha- 
bad Bank v. MurlvlUar (1912), 34 All., 
442. 

10 Balah ishna Udayar v. Vasudeva 
Aiyar (1917), 41 i. A., 261 ; 40 Mad., 
793 ; 22 0. W. N., 50 ; 19 Bom. L. B., 
715. 

31 llamanathan Ohettiar v. Anan* 
thanarayana Aiyar (1909), 33 Mad., 
412. 

33 In the matter oJKalka Prasad 
(1917), 40 AIL, 153, following Bavu 
Sahib v. District Judge of Madura 
(1903), 2G Mad., 590. 

13 Naghunath Sahay (, Munshi ) v. 
Nazari Sahu (1917), [1917 Pat,], 105, 
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(o) An order under the Civil Procedure Code (Act V of 1908), Order 28, 
rule 1, allowing the withdrawal of a suit with leave to bring a fresh suit. 1 

Q?) An order determining that a cavoator had no interest to oppose 
a will. 2 * 

(q) An order under the Calcutta Bent Act, 1920 ’ In this case the 
Appellate side of the Bengal High Court exorcises jurisdiction. 1 

(r) An order made by a District Judge under the Succession (Property 
Protection) Act, 1841, 5 * or under the Bombay Administration of Estates 
.Regulation, 1827.° 

(s) An order purporting to be made under the Guardians and Wards 
Act, 1890. 7 * * 

The Bombay High Court can exercise powers of rovision m tho caso 
of decisions of the Resident at Aden in the exercise of his civil jurisdic- 
tion under the Aden Act (II of 1864), m cases over Bs.1,000 m valued 

It was held by a majority of the Judges of a Pull Bench of the 
Bombay High Court that that Court could not exercise revisional juris 
diction in civil matters tried by H.B.M. Consul at Zanzibar, although it 
could hear appeals from the decisions of that Court by the Zanzibar Order 
in Counei] of 1884.° 


A High Court cannot interfere with the following orders m revision : 
(n) An order made by a District Judge, under section 3 of the Bombay 
District Municipal Act Amendment Act (Bombay Act II of 1884), refusing 
to set aside an election, 10 * or an order made refusing compensation under 
section 160, clause 3 of the Bombay District ‘Municipalities Act (Bombay 
Act III of 1901). n 

(b) An order passed by an Assistant Collector, 12 or by a District Judge 
on appeal from his decision 13 under the Agra Tenancy Act (United 
Provinces Act II of 1901). 


1 Bajendra Lai Sur v Atal Lilian 
Sur (1916), 44 Calc., 454; Natlmm 
Bamv. Skeo Koer (Mosammat) (1918), 
8 Pat. L. J., 460 ; [1918 Pat.], 220. 

2 Badha Baman Chowdhry v. Gopal 
Chandra Chuchcr butty (1919), 24 
C. W. N„ 316. Sec ante , p. 337. 

2 Ben. Act ni of 1920, s. 15 ; Allen 
v. Bando (1922), 49 Calc., 931. See 
IT. D. Chatter jee v. Tnbedi (1921), 
26 C. W. N , 78. 

4 Kali Dasi v. Kanai Lai De 
(1921), 26 C. W. N. f 52. 

s Act XIX of 1841. Sato Koer v. 
Copal Salm (1907), 34 Calc., 929 ; 12 
C, W, H., 05. 

e Bom. Beg. VIII of 1827. Vish- 
mmbhar Bandit (Shn) v. Vasudev 
Bandit (Shn) (1892), 16 Bora., 708, 

7 Act V HI of 1890. Laxmmarayan 

v. Barvatibai (1919), 22 Bom. L. R., 

399, In proceedings under that Act 

the same formality and precision of 

procedure is not required as in tho 


trial of a suit : Khundi Devi v. Chote 
Lai (1922), 44 All., 587. 

8 Bhimbai v Mariam (3909), 34 
Bom, 2G7; 12 Bom L R, 149; 
Municipal Officer 4 , Aden v. Ismail 
(Dajec) (1905), 33 I A., 38; 30 Bom,, 
246; 10 C. W, N. , 185 ; 8Rom.L. R.,4. 

8 Khoja Sldvji v. Dasham Onlam 
(1895), 20 Bom., 480. Bee Ordor m 
Council, May 13 th, 1906, s. 5G. 

10 Balaji Salharam v. Merwanjee 
Kourojee (1895), 21 Bom., 279. 

11 Municipality of Belganm v. 
Rudrappa (1916), 40 Bom., 509; 18 
Bora. L. R., 340. 

12 Dambcr Smgli v Srilrishn Das 
(1909), 31 All. , 445, followed m Jumna 
Prasad v. Karan Singh (1918), 41 
All , 28. 

18 Qaj Kumar Chandar v, Salamat 
Ah (1919), 42 All., 83; soo post, 
X). 541. As to orders made under tho 
Madras Estates Act (Mad. Act I of 
1908), of. Velli Beriya Mira v. 
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( c ) A proceeding for settlement of fair rent under section 85 of the 
Chota Nagpur Tenancy Act. 1 

(d) An order passed by a District Judge under section 4 of the Public 
Accountant’s Defaults Act, 1850 (Act X1T of 1S50). 2 

{(') An order made by tho tubunal of appeal under the "Bombay City 
Improvement Act, 1 80S. ^ 

(/) An order sottmg aside or refusing to set aside an award of 
arbitrators. 4 

(g) An executive order passed by a Magistrate under tho Indian 
Lunacy Act (VI of 191 2). 5 

There is not completo agreement between tho High Courts as to Interlocutory 
whether an interlocutory order, which is not appealable, can bo the or ^ ers * 
subject of revision. 

The difliculiy arises partly from the Legislature having used tho 
expression “case decided” without having defined the woid “ case,” and 
paitly from the fact that where the final decree is appealable to the High 
Court such interlocutory order ean then be considered, and revision may 
be excluded by the rule that the Courts will not ordinarily interfere on 
rovision when another remedy is available '* Moreover it is argued that 
in those cases the words *‘iu which no appeal lies thereto” would 
prohibit revision. 

The Bengal High Court has held that it lias jurisdiction to revise an 
interlocutory order, if it was made without jurisdiction or would eauso 
irreparable injury to one of the litigants. 7 The Patna High Court has 
accepted this view. 8 

In one case the Madras High Court set aside an order for taking 
evidence on commission on the ground that it was made without 
jurisdiction. 0 An order substituting the name of the purchaser for the 
plambiff has boon set aside m Calcutta under section 15 of the Indian 


Moidin Padsha (1880), 9 Mad , 352 ; 
Appandai v. Snharz Joishi (1892), 10 
Mad., 451 , Venkatanai asimma Naidu 
v. Sat anna (1895), 17 Mad., 298. 

1 Bon. Act VI of 1908 Uma Cha- 
tan Mondulv Midnapur Kemmdmy 
Co. (1914), JS C. W. N., 782. 

3 In ie Cooper (1917), 42 Bom., 
119; 19 Bom. L it., 920. 

3 Bom. Act IV oi 1898. TIari v. 
Sea clary oj State, (1903), 27 Bom., 
424, 5 Bom. L ft., 431. 

4 Ajudhia Prasad v. Badai -uU 
Husain (1917), 39 All., 489 ; Damodar 
v. Baghunath (1902), 2G Bom., 551. 

* Donald v, Croton (1922), 4 La- 
hore, 1. 

• See post, p. 371. 

7 Qohmd Mohun Das v. Kunja 
Behan Das (1909), U 0. W. 3ST,, 153 ; 
British Incka Steam Navigation 


Company v Sccwicmj of State for 
India (1910), 38 Gaio, , 230 ; 15 U.W. N., 
87. See Chandi Ita y v. lu ipal Hay 
(1911), 15 CJ W. N., 082; I remanta 
Kumar Hoy v. Da) nnagoi e Jute 
Company (1914), 19 C. W. N.* 41-2; 
and Nilmom Singh Deo Hahadoor 
(Bajah) v. Tar ana th M oolenjee (1882), 
9 t. A , 174 ; 9 Calc., 295; 120. L. R , 
301 (a case under sec. 15 of tho Indian 
High Courts Act, IBGi) , Sivaprasad 
Bam v. Ti icomdas Cover ji Bhoja 
(1915), 42 Calc, 92G. 

8 Namatan Lai v. Stephenson 
(1918), 4 Pat. L. J., 195; Lachvnbati 
Kumari v. Nand Kumar Smgh (1920), 
5 Pat. L. J., 400 ; Pankey Behari v. 
Bam Bahadur, [1918 Pat.], 223. 

3 Somasundaram Chettiar v. 
llamcka Vasaka Desika (1907), 31 
Mad,, 00. 
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High Courts Act. 1861, as being without jurisdiction 1 * Tho Madras High 
Court in an earlier case declined to revise an interlocutory order. 3 

The High Courts of Bombay and Allahabad have declined to interfere 
with interlocutory orders * where another remedy was available. 

The Bombay High Court set aside an ad intenm injunction to 
restrain an adoption. 4 * * 

It has been held m Allahabad that the Court cannot revise an order 
permitting a plaintiff to sue m forma pauperis, but that it can revise an 
order refusing such permission. J 

An order on an application for the stay of a suit cannot be revised. 0 

“ It will be observed that the section applies to jurisdiction 
alone, the irregular exercise or non-exercise of it, or the illegal 
assumption of it. The section is not directed against conclu- 
sions of law or fact in which the question of jurisdiction is 
not involved.” 7 

Acting under either the Civil Procedure Code or under tho 
Government of India Act, the High Courts can set aside dccroes 
or orders of subordinate Courts made without jurisdiction. 

As to the meanmg of “jurisdiction,” Maituood, *T., said, in Hut 
Prasad v. J 'afar All (1885), 7 All., 345, at p. 350 : 

“ Tho word in its ordinary meaning simply means the legal power or 
authority of hearing and determining disputes for tho purpose of 
administering justice, and in its broad legal sense it may be taken to 
mean the power of administering justice according to tho means which 
the law has provided, and subject to the limitations imposed by that law 
upon tho judicial authority. Such limitations may either bo territorial 
or pecuniary with reference to tho value of tho subject-matter xn litiga- 
tion, or they may relate to tho nature of the limitation, or tho domicile 
and nationality of the parties, or tho class or rank to which the tribunal 
belongs. 

“I am of opinion that tho expression, as used by their Lordships 8 
must bo understood in its broad sense and not too narrowly, and this 
interpretation is supported by the fact that m the last paragraph of their 


1 Judooputiee Ghatterjee v. Ghnndcr 
Kant Bhuttacharjee (1868), 9 W. R. 
0. R., 309. 

a In ? e Nizam of Hyderabad (1886), 
9 Mad., 256. 

8 Muhammad Ayah v. Muhammad 
Mahmud (1910), 82 AH., 623 ; Chattar 
Svngh v. Lekhiaj Singh (1883), 5 All,, 
293 ; Hanaran Singh v, Muhammad 

Baza (1881), 4 All., 91 ; Farid Ahmad 
v. Dulan Bibi (1884), 6 All., 233; 

Motilal Kashibai v. Nana (1892), 18 

Bom., 85; Damodar v. Baghunath 

(1902), 26 Bom., 551 ; Land Bam v. 

Bhopal Singh (1912), 34 All,, 592. 


4 Atram (Ben) v. Deepsing Bana 
Thahor (1915), 40 Bom., 86 ; 17 Bom, 
L. R., 1097. 

5 Muhammad Ayah v. Muhammad 
Mahmud (1910), 32 All., 623. 

• Sultanat Jahan Begam v. Sundar 
Lai (1920), 42 AH., 409. 

7 Balahrishna U day at v. Vasudeva 
Aiyar (1917), 44 I. A., 261, at p, 267 ; 
40 Mad., 793, at p. 799; 22 0. W, N„ 
50, at p, 58 ; 19 Bom. L. R., 73 5, at 
p. 720. 

® In Amir Hassan Khan ( Bajah ) 
v. Sheo Balsh Singh (1884), 11 1. A., 
237; 11 Calc., 6. 
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judgment their Lordships say that 4 the Judicial Commissioner has no 
jurisdiction m the case ’ under section 622 1 11 of the Civil Procedure Code. 
Considering that the Judicial Commissioner exercises in Oudh (to use 
their Lordships’ own woids) 4 the same powers as the High Court, the 
dictum cannot be understood to mean that he had no jurisdiction ’ in 
the narrow sense of the woid, to entertain an application for revision 
undor section 622 m the case. I understand the passage simply to moan 
that he had exceeded his powcis, and that his order w r as therefore ultra 
vires.” 

In Shew Pros ad Biingslndltm v. Pam Chunder Hanbux (1918), 41 
Calc., 823, at p 589, Woodboffe, J., said: 44 According to one view, the 
teim 4 jurisdiction ’ is here used in the oidmary sense, that is, a jurisdic- 
tion local, pecuniary, personal, or with reference to the subject-matter of 
the suit. Accoiduig to another view, the term may mean the legal 
authority of a Court to do ecitani things, namely, to make a particular 
older m a case over which it has jurisdiction in the sense stated. Accord- 
ing to my own view the former construction ib the preferable one. 

According to Haneiwj, *]., in Alston v. Pitmubar Das (1903), 25 All., 

509, at p. 520, the expression 44 juiisdiction ” refers to the fovum for the 
institution of the suit. This view is too limited. 

G’lie following are instances of orders and decrees being set aside under 
the revision section of the Civil Procedure Code and under section 15 of j uris ai c ti 0 n. 
the Indian High Courts Act, 1801, as being made without jurisdiction : 2 

(a) An unauthorised order for the issue of a commission. 0 

(b) Where the Lower Coiut had no jurisdiction to entertain an appeal. 4 

(c) Staying execution at the instance of a third party.’* 

(d) After foreclosure under Degulation VII of 1806, ordering that the 
money be paid to the. mortgagee. 0 

(c) Directing an inventory to be taken under section 4 of Act XIX 
of 1841, without conforming to the requirements of section 3 of that Act. 7 

(/) Order by a Mnmlatdar ousting a jxirsoii not a party to suit. 8 

(r/) Appointing a Deceiver otherwise than in a pending suit. 0 


1 Tins section of Act XXV of 1882 
corresponds with Act V of 1908, 
s. 110. 

2 Some oJ the older decisions on 
this question would probably not 
now bo adopted. 

2 Soviasundaram Chettiar v. Ma» 
nickel Vasaka Desika (1907), 31 Mad,, 
60. 

* Bhagabatt Beiva v. Nanda Kumar 
GhuckerbiUty (1908), 12 0. W. N , 
835; Daikanin Nath Closwami v. 
Sitanaih Gosmmi (1911), 38 Oalo., 
421 ; A mm Nashya v. Gag an Shntar 
(1809), 2 JL L. it. App., 35 ; s.c, Omra 
Nushyo v. Gngun Sootur (1809), 

11 W. B. C. It., 130; Habib Sobhan 
(Mi j) v. Mahmdru Nath Hoy (1869), 
2 B. L. It. App., 32; 11 W. B, 0. H., 


129 ; Haris Chandi a Gupto v. Shashi - 
mala Gupti (1871), 6 B. L. K., 721 ; 
Hai Muni v. Banchodlal Amritlal 
(1922), 25 Bom. L. It., 147. 

6 Brojendra Kumar Bai Chcnodhari 
v, Hup Ball Dass (1886), 12 Oalc., 
515. 

° Ha%ar% Lai v, Khcni Bai (1881), 
3 All,, 570, 

* A bdul Pahiman v. Kutli Ahmed 
(188 G), 10 Mad., 68; Pajmmna v. 
Collector of Uodavaii (1889), 12 Mad*, 
341. 

2 Ghinaya v. Gangava (1869), 21 
Bom., 775. 

2 Pur an Mai v. Janki Per shad 
Singh (1901), 28 Calc,, 080 ; 0 CAY. 

114. 
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(7/) Whore a Judge set aside, without power to do so, an order vhich 
he had previously made/ 

(i) Whore a Judge acted in contravention of the powers vested m him 
by the proviso to section 153 of the Bengal Tenancy Act (Act VHI of 
1885)/ 

0) A decree made on an award was set aside on the following 
grounds : 

(1) There was no written reference to arbitration as required by law. 

(2) The reference was made by a great number of persons who were 

not parties to the suit. 

(3) The matters m difference submitted to arbitration were matters 

not in suit at all. 

(4) The result of these proceedings was to expand the claim into one 

which could only have been made with the previous sanction of 

the Advocate-General. 

(5) The application for filing the award was time-barred. 

(6) Tlie smt had abated/ 

(l) An assignment of an administration bond by a rTudge, while a 
previous assignment was in force. 1 2 * 4 * 6 

(/) Where a Collector, acting under section 23 of the Mamlatdars Act 
(Bombay Act IT of 1906), interfered with the findings of fact of tho 
JMamlatdar/ 

(m) An order by a District Judge ordering a refund of money paid by 
a Collector under the Land Acquisition Act, 1894,° without any apparent 
irregularity. 7 * 

(n) An order attaching property in spite of the provisions of the 
Provident Funds Act, 1897/ 

(o) A decree made on appeal in a Small Cause Court suit tried by a 
Munsif on the original side. 9 

(p) An order as to the marriage of a minor. 10 

In tho following cases the High Courts have held that tho lower 
Courts have failed to exercise the jurisdiction vested in them : 

(a) Declining fco amend a clerical error in 'a grant of probate, 11 or an 
accidental slip or omission in a decree. 12 


1 Tn the matter of Blmaj Mahtab 
Chand Bahadur ( Maharaja ) (1869), 

2 B. L. R., 217 , 11 W. K C. JR., 51. 

2 Horananda Baneijee v. Ananta 
Basi (1904), 9 C. W. K., 402 

8 Merah Twain v. Sim iff Dcwji 
(1911), 36 Bom., 105; 13 Bom. L. R., 
1017. 

* Kalmuddin v. Meharm (1912), 
39 Calc., 503. 

6 Kashiram Mansing v. Bajaram 
(1911), 35 Bom., 487; 13 Bom. L. R., 
879. 

• Act r of 1894, s. 31. 

7 Oobindaranee Vasee v. Bnnda 

Banee Bases (1908), 35 Calc., 1104; 


12 C, W, hT., 1039. 

8 Acts LX of 1897, s. 4; IV of 1903, 
s. 2; Bindley v. Joynaiam Marwan 
(1919), 40 Calc., 902 ; 24 0. W. N., 
288 

8 Kollipaia Sect apathy v. Kanlii- 
pati Subbayya (1909), S3 Mad., 323 ; 
Abdul Majid v. Bcdyadkar Saran 
Bus (1910), 89 All , 101. 

10 Laxrmnarayan v. Barvatibai 
(1919), 22 Bom. L. R., 399. 

11 Uenndra Kumar Dos Gupta v. 
Bajeswari Boy (1899), 27 Calc., 5. 

12 Sahadeo Gir v. Beo Butt Misir 
(1915), 37 All., 323. 
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(6) Omission to investigate a claim on the erroneous ground that the 
claimant was bound by the decree. 1 

(c) Refusing to admit a plaint on the erroneous ground that the 
Court had no jurisdiction/ 

(d) Erroneously refusing to issue execution. 3 

(e) Refusing to confirm a sale under section 312 of the Civil 
Procedure Code, 1882 (now Order 21, rule 92, of Act V of 1908), 
although no application had been made in accordance with law to set 
it aside: 1 

(f) Beclinmg to order restitution of amount levied in excess of what 
was due under a decree/ 1 

(g) Erroneously refusing to entertain a suit in which the Court had 
jurisdiction. 0 

(Ji) Erroneously declining to make lateablo distribution of property 
among creditors. 7 

M Deciding a case without the Judge applying his mind to a question 
of law/ 

t'j) Erroneously dismissing an application on the ground that it was 
made by a person not entitled to apply/ 

(1) Refusing to correct tin accidental mistake in drawing a decree. 10 

There is a difference of opinioii as to when the Iligil Court will require Amendment of 
the lower Court bo amend a decree so as to make it in accordance with ^ ocree * 
the judgment. 11 

An erroneous order as to ti to Court fee payable in effect amounts to a Court fee. 
denial of jurisdiction. 12 

Where the question is one of fact, and has been determined upon Question 
evidence, the High Court would rarely interfere. 13 of iact. 

C an a Judge by an erroneous, but not perverse, construction of the Erroneous 

construction of 

- -- — law. 

Hard wan v. Apnrba Knshna Hoy 
(1913), 15 C. W. N., 872. 

8 Namang Ham Saint v. Wiahhori 
Mandar (1919), 4 Pat L J., 277. 

u Sundae am v. Mama Mavuthar 
(1923), 44 Mad., 554. 

10 SaJiadeo Gir v. Deo Dull Misir 
(1915), 37 All., S2S; Ilajgiri Singh v. 

Jadunafk Hai, [1922 Pat.J, 355. 

11 Halmalnmd v. Shco Jatan Lai 
(1882), 6 Aik, 325; Jioraji v. Pragji 
(1880), 10 Mad., 51. 

12 Hamruj) Das v. Slnyaram Das 
(Moimnt) (1910), 14 0. W. H., 932; 

Upadinja Thalnr v, Pcrsidh Singh 
(1896), 23 Calc., 723 ; Willis v. Jawad 
H mam (1907), 29 All., 468; Vithal 
Krishna v. Balhrishna Janardani 
(1886), 10 Bom., 610. Boo Omtao 
Mirm v. Jones (1882), 12 C. L. It„ 

348. 

13 Post, p. 364. 


1 Jamcela (Mussamnt) v. Lnehmun 
Panday (3879), 4 C. L. R., 74. 

2 /jamb an v. Patch Ali (1904), 32 
Gale., 140 ; Uadami Knai |V. JJmn 
Hat (1880), 8 All., Ill; Khenum- 
hicica Dabee v S burnt Soonduree 
Dabcti (1870), U W. R. C. R., 9; 
Mmohur Paul v. Wise (1371), 35 
W. R. C. R., 246. 

3 Shamrav Pandojt v. Niloji Ha- 
ma, p (1885), 10 Rom., 200. 

4 Jhij Mdhun Thahoor v. Uma Nath 
Chowdhry (Eai) (3892), 19 J. A., 354; 
20 Calc , 8 

6 Gobmd Coomar Chowdhry v. 
Kisbo Coomar Chowdlmj (1867), 7 
W. R. 0. R , 520. 

3 Uardayal Mnndal v. Tirthanund 
ThaJmr (1870), 4 B. L. R. App., 28 ; 
13 W. R. 0. E., 34. 

7 Viraraghava v. Parasurama 
(1891), 15 Mad., 372; Maharajah of 
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limitation. 

Error of 

Appellate 

Court. 


“ Illegally or 
with material 
irregularity.” 


law, 1 or finding of fact, 2 give to himself a jurisdiction which he does not 
possess or refuse to exercise a jurisdiction which he possesses ? 

The most recent decision on this question is that of Chanda Lai v. 
Kola Mai (1920), 43 All., 334; the effect of which was that the Judge 
had power to determine the question whether he had jurisdiction, as a 
question of law or of fact, m the same way as ho had to determine other 
questions in the ease. 

It is for the High Court to act under section 115, and to determine 
whether the conditions of the ease are within the words of that section ; " 
and there is authority that where a question of jurisdiction is involved, a 
High Court is competent to revise a conclusion of law or fact which bears 
on such question. 4 

Where the Court holds that an application or suit is barred, or that it 
is not barred by limitation, 5 the High Court cannot interfere on revision. 

Where the Court below has erroneously held that a lower Court has 
no jurisdiction, or that it has jurisdiction, there is authority that the 
High Court cannot interfere with the decision of the lower Appellate 
Court; 5 but it can, it is submitted, require the Court of first instanco 
to exercise its jurisdiction or to refrain from cognizance of the case, as 
the case may be. 7 

The High Court will interfere where the Court has exercised, or has 
refused to exercise, its jurisdiction ignorantly or perversely, or has 
made only a colourable pretence at exercising a jurisdiction vested m it 
by law, and has thereby caused injury which would be irreparable if not 
set right.* 

The question as to what the expression “ to have acted illegally or 
with material irregularity” means is not easy of solution. This much 
only is clear, viz. that the High Court cannot interfere either under 


1 Manisha Eradi v. Sty ah Koya 
(1887), 11 Mad , 220, JSImnmv Pan - 
doji v. Niloji Bamaji (1885), 10 Bom., 
200 ; Salamva v. Matty am (1892), 10 
Bom., 711, note ; Collector of Visa- 
gapaiam v. Abdul Khanm Sahib 
(1897), 21 Mad., 113. 

3 The finding of fact must bo after 
tho partios have had opportunity of 
calling evidence • Biudesswi Pershad 
Smgh v. Jankee Pet shad Singh (1889), 
10 Calc., 482. 

3 Sec Dhamuanti Kuer ( Musst ) v. 
Sheo Shankar Lai , [1921 Pat.], 305, 

4 Bihar i Lai v. Baldeo Naram 
(1918), 40 All , 674, explaining Bala - 
knshna TJdayar v, Vasudeva Aiyar 
(1917), 44 I. A., 261; 40 Mad., 70S; 
22 0. W. N., 50 ; 19 Bom. I» R., 715. 

6 Ramgopal Jhoonjhoonwalla v. 
Joharmal Khemka (1912), 89 Calc,, 
473 , Kalee Persaud Chowdry v. Bam 
Soondur Sircar (1809), 12 W. R, C. R., 
129 ; Jivraji v, Pfagji (1880), 10 


Mad., 51; Sundu? Singh v. Bom 
Shankar (1897), 20 All., 78 , Jhotn 
Lai Ghose v Ganoun Sahu (1918), 

3 Pat. L. J., 370. Conhd: liar 
Prasad v Jafar Ah (1885), 7 All , 
345 , Vcnkubai v. Lakshman Ven- 
koba Khot (1887), 12 Bom., 017. In 
one case (Kailash Chandia Holdar 
v. Bmonath Paramanic f 1 0. W. N., 
07), whore tho lower Court had 
omitted to consider tho question of 
limitation tho High Court sot asido 
its decision on revision. 

0 See Mathura Nath Satkar v. 
TJmcsh Chandra Sarkar (1897), 1 
C. W. N., 020. 

7 Seo Batanshankar Bevashankar 
v. Gulabshankar Lalshankar (1807), 

4 Bom. H. C. A. C., 173. 

8 Ganga Ptasatl v. Nandio Bam 
(1916), 20 0. W. N., 1080; 1 Pat. 
h, J„ 405. See Seth Jahar Mai v. 
Priichatd (1919), 4 Pat. L. J M 381. 
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section 115 of the Civil Procccluic Code (Act V of 1908) 3 or under sec- 
tion 107 of the Government of India, Act, 1915,** merely because the 
Judge has pronounced an erroneous decision either of law or of fact on a 
matter which he had jurisdiction to decide," even if such decision 
involved a determination as to the regularity of certain procedure 1 

ftor instance, where the Judge was in error on a question of limita- 
tion, 5 or on a question of res judicata 

The High Courts have interfered where the Court below erroneously 
hold there was no cause of action, 7 and where it held erroneously that 
there was a eauso of action, 8 but it is submitted that if the Court 
had jurisdiction to determine whether there was a cause of action, an 
erroneous decision on that question does not give a right of revision. 0 

It does not follow that no error of law is capable of revision. 10 This is 
evident from the word “ illegally’ 5 in section 115 of the Civil Procedure 
Code, 1908. 


1 Amir Hassan Khan (Rajah) \ 
Sheo Bal ah Singh (1884), 11 I. A , 
237; 11 Calc.jG; Shew Prosad Bu?ig- 
shidhu? v Ram Chunde? JIanbux 
(1913), 41 Calc., 323; Kalicha? an 
Si? da? v. Sa?ab Chundcr Chowdh?y 
(1903), 30 Calc , 397 ; 17 C W N , 
545 ; Gopi Koen v. Gojoi Lai (1894), 
21 Calc , 799 , Krishna Malum Dossce 
v. Kcda?nath Chucke? butty (1888), 
15 Calc., 44G ; Muhanmiad Suleman 
Khan v. Patima (1886), 9 All , 304; 
Bada?m Kua? v. Dmn Rai (3880), 8 
All., 131, Nat ayanasann v. Nukm 
(1892), 1G Mad., 424; Pm asaramn 
A yyar v. Scslun (1903), 27 Mad., 504; 
Yanangamidi v Pumasami (1891), 
14 Mad., 40G; Rabbaba Khmvum v. 
Nowjnhan Bcgwn (188G), 13 Calc., 
90; Am? it? av Krishna Deshpande 
v. Balfmshna (hmesh Amrapu? kar 
(1887), 31 Bom., 488 ; Bari Bhi/caji 
v. Na?o Vishvanath (1885), 9 Bom., 
432; hi the matter of Lnttihni Kant 
Bosc( 1875), 1 Cal., 180; 24 W. ft, G. ft., 
440. 

2 5, G Geo. Y c Cl; ante, p. 27. 
In the matte?* of Madho Ram (1899), 
21 AH., 181 ; Pcj Bonn v. Harsukh 
(1875), 1 All., 101; Madhub Chun- 
dcr Giree v. Sham Chu)id Qircs 
(1877), 3 Calc., 248; Khowaz Ra?n 
Bux Singh v. Bishendharce Geer 
(1875), 23 W. E. 0. B„ 402 ; In the 
matter of Bagrcmi (1873), 20 W. E. 
C. B., 10 ; Kalee Bur Dost f v. Rood- 
ressur Olmckerbutty (1873), 35 W. B. 
C. ft,, 90 ; In the mutter of Durga 


Chat an Si? kar (18G9), 2 B. L B., 
1G5 , 13 W. ft. C. ft., 23, In Rogho- 
Hundim Lull v, Mohcsh Lall (3878), 3 
C. L. ft., 137, the High Court set 
aside the order of the Court below o» 
the ground that that Court had boon 
misled by a false statement. 

d Charuhila Dasi v. Ilaran Cha?idra 
Mnketjee, [1919 Pat.], 232; Hitu Kucr 
(l)abui) v AlaJchdeo Naiain Singh 
(1938), 4 Pat. L. 3., 830; Dha?iwanti 
Kuer (Masammat) v. Sheo Shanka? 
hall (1919), 4 Pat. L. 3., 340 

4 Patio Kuman v. Upend? a Nath 
Ghosh (1919), 4 Pat L. J., 205. 

8 Ham Copal Jhoonjhoonwalla v. 
John mall K/tamha (1912), 39 Calc., 
473 ; Snndar Si?igh v. Dorn Shankar 
(1897), 20 All., 78; Sa??nan Lai v. 
Khuban (1891), 37 All., 422. 

c Amrit) av Krishna Deshpande v. 
Balktishna Ga?u j sh Aim apurJcar 
(1887), 11 Bora., 488; ITa?i Bhihaji 
v. Naro \ hshvanath (1885), 9 Born., 
432. 

7 Soo Rama v. Kmji (188G), 9 
Mad., 375 The question of the 
applicability of tho revision sections 
was not fully considered# 

8 Alstonv, Pilambar Das (1903), 25 
Alb, 509. 

0 Ante, pp. 3G3, 3G4. 

Per Ban mojc, J., in Raghunath 
Gujrati v. Chairaput Singh (Rai) 
(1897), 1 C. W. N., 038, and m Mat 
Mondul v. Bator am Dey (1899), 3 
0. W. N„ 581. 
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In Shew Prosad Bunqshidhnr v. Bam Clncnder Haribux (1918), 41 
Calc., 828, at p. 338, Jenkins, C.J., said, “It appears to me that section 
115 can only be called m aid when the failure of justice (if any) has been 
due to one or other of the faults of procedure indicated in that section.” 1 

It is not clear as to what is the meaning of the word “illegal.” 
Trying the case m a way forbidden by law, as, for instance, joining 
several causes of action by several plaintiffs, is more than an irrcgulanty. 2 

In the following cases it has been held that the Court acted in the 
exercise of its jurisdiction illegally : 

(a) Where the Court laid down a rule that “ sanction to prosecute 
cannot, under any circumstances, be given to a third party.” 3 

(b) Where the Court made an order without any legal evidence to 
justify it. 4 An erroneous admission, or rejection, of evidence does not 
justify interference. 5 6 

( c ) Where a Judge made an order under Bombay Regulation VIII. of 
1827, s. 9, before it had been determined which of the claimants was heir 
of the deceased. 0 

(d) Where the Judge dismissed an appeal for default of prosocution, 
although the party and his pleader were present. 7 

(c) Where the Court based a decree on a document which was not 
registered, but which ought to have been registered. 8 

(/) Where the Court below held that the bond sued on was not proved, 
although it had been admitted in the pleadings. 0 

(g) Where an Appellate Court rejected as unstamped a document 
which had been admitted m the Court below. 10 

(A) Where the Judge made an order against a person without allow- 
ing him to be heard, and to adduce evidence in his defence. 11 

(i) Where the Judge based a decree upon an unstamped hundi. 12 

(?) When there has been an abuse of judicial process. 13 


1 See also Chandra Kishotc Boy 
Chowdhu?y (Kumar) v. Baum at Ah 
Chowdhwy (1917), 22 C. W. N., G27 ; 
Krishm Mohmn JDossee v. Kedarnaih 
Chuckerbutty (1888), 15 Calc., 446, at 
p. 449 , Amir Nassau Khan ( Bajah ) 
v. Shoo Baksh Smgh (1884), 11 1. A., 
237; 11 Calc., 6; Mathura Nath 
Sarkar v. Umesh Chandra Sarkar 
(1897), 1 C. W. N., 626. 

2 Cf. Smwthioaite v, Ilanncty 
(1894), A. C., 494. 

3 In re Bamprasad Malta (1909), 
37 Calc., 13; ISO. W. N., 1038. 

* In 7 e Siddheswar Borah (1899), 4 
C. W. 1ST., 86 ; Bissessur Das v, Smidt 
(1905), 10 C. W. N., 14; Shields v. 

Wilkinson (1887), 9 AH., 898 ; Cha- 
tarbhuj v. Bagfmbar JDayal (1914), 
36 All., 354. 

6 Madhauuiv v. Gidabbhai (1898), 

23 Bom., 177. Sco Enai Mondul v. 


Bahi am Bey (1899), 3 C. W. N , 581. 

0 Vishmmbhai Pandit (Shu) v. 
Vasudev Panckt (Shn) (1892), 16 
Bom., 708. 

7 Jaioahir Smgh v. Debi Smgh 
(1895), 18 All., 119. 

8 Qurunath Shnnims Besai v. 
Ghenbasappa (1893), 18 Bom , 745. 

9 Gmahh Babap v. Vithal New ay an 
Joshi (1887), 11 Bom., 485. 

30 Shiddappa v. Lava (1893), 18 
Bom., 737. Soe Enat Mondul v. 
Baloumv Bey (1899), 3 C. W. N., 581. 

11 Sato Koer v. Gopal Sahu (1907), 
34 Calc., 929 ; 32 C. W. 1ST., 65. This 
is also a material irregularity : ibid. 

12 Chenbasapa v. Lakshman Bam- 
chandra (1893), 18 Bom., 369. 

13 Velchand Chhaganlal v. Liston 
(1914), 38 Bom., 638 ; 1 6 Bom. L, B., 
517. 



CHAP. XXIX ] 


IRREGULARITY. 


3G7 


(7.) Where the lower Appellate Court declined to order the refund of 
fees paid on a memorandum of appeal, which he should have ordered 
under section 18 of the Court Tees Act, 1S70 (VH-of 1870). 1 

(l) Entertaining a claim to property after it had been sold in execu- 
tion of a decree, or otherwise acting m defiance of statutory provisions. 2 3 4 

(m) Refusing to allow the withdrawal of execution proceedings/ 

The expression “ irregularity ” in section 115 of the Civil Procedure Material 
Code, 1908, apparently lefers to proccduie 1 megulaiity.” 

The adoption of a procedure different from that provided by law, and 
such as to cause material injury to the suitor, would, it is submitted, 
amount to a material irregularity 5 * * * * 

A majority of a Full Bench at Madras has held that where a Court, 
having applied its mind to a question of law or procedure, anives at an 
erroneous, but not pci verse, decision, the High Court cannot mteifere/* 

It is immaterial whether the erroneous view of the law was during 
the hearing or m the final decision." 

In the following cases the High Com is have held that there was 
“ material irregularity.” s 

(a) Where a Court of Appeal decided a case on a point which had not 
arisen in the Court below, and with regard to which the parties had no 
opportunity of calling evidenced 

(h) Where a Court set aside a sale without proof of substantial injury 
to the applicant. 10 

(c) Wlierc a Judge altered a decice of Ills predecessor by inserting 
“ dismiss ” for “ decree.” 11 

(d) Wheie a Judge referred a case to the arbitration of arbitrators 
who had not consented to act. 118 


1 Bhausmg v. Glutganwam Bur- 
chand (1918), 12 Bom., 303 ; 20 Bom. 
L. R., 318. 

2 Copal Cliandia Muhcrjca v. 
Kotobar Kundn (1912), 16 C. W. N., 
1029. 

3 Cliowdhnry Ham Prasad Bai v. 
Mahesh Kant Chotodhury (1921), 1 
Pat., 282. 

4 Bhashyam v Jay mam (1887), 11 

Mad., 303, at p, 304. 

8 Beto Bux Bogla v. 8Mb Chunder 

Sen (1880), 18 Calc., 225 , £>coo Das 
v. Bam Cham Dass Chella (Moknnt) 

(1898), 2 C. W. N., 474. See also 
judgments of minority of Judges 

(Bust and Bavins, JJ.), in Juistanima 

Naiduv. Chapa Naidu (1 894), 17 Mad., 
410. The judgment of Macluan, C.J., 
in Iiaghunath Oujrati v. Chatraput 

Singh (llai) (3897), 1 C. W. N., 683, 
is at varianco with Sew Bax Bagla's 
oaso, as ho hold that the Judge could 
determine tho mode of division. 


6 Kmstmama JSfatdu v. Chapa 
Naidit (1894), 17 Mad., 410, difToiod 
from by BaK£1ujku, J., in Iiaghunath 
Guj?ati v. CUahapat Smqh (Bai) 
(1897), 1 0. W. N., 633. See Janhi 
Kiter (Maharam) v.i Kuhur Dusadh, 
f 1918 Pat.), 347 ; liabbaba Khanimv . 
Noof jehan Begum (1886), 13 Calc., 90, 

7 Madhaorav v. Gulabblun (1898), 
28 Bom., 177, at p. 179. 

a Jn some of those eases tho Courts 
bolow might have boon considered 
to have acted illegally and m some 
cases without jurisdiction. 

0 See Italh v. Baimanand Jewraj 
(1889), 18 Bom., 642. 

10 LahsJmcma v. Kajimudin (1885), 
9 Mad., 145. Soo Civil Procedure 
Code, Act Y of 1008, O. 21, r. 90. 

11 8m ta v. Qcvnga (1885), 7 All., 
413 ; s.c, ibid,, 875. Soo Baghunath 
Das v, liaj Kumar (1885), ibid., 876, 

V1 Pugardin v. Moklin (1882), 6 
Mad., 414, 
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(e) Where a Judge admitted an application to set aside a decree after 
the period of limitation had expired. 1 

(/) Giving a decree on an award for costs where the arbitrators had 
no power to award costs. 2 3 4 5 

( g ) .Refusing to amend a decree which was at variance with the 
judgment/* 

Qi) Dismissing a suit on the ground that persons who were not 
necessary parties should have been parties.' 1 

(i) Making a decree ex parte when the summons was not served in 
accordance with law, 6 

0) Settmg aside on appeal an order lor review upon grounds not 
included in section 629 of Act XIV of 1882 (corresponding with Order 47, 
rule 7, of Act V of 1908 (Civil Procedure Code)). 0 

(7t) Where a Judge and assessors, acting under the Land Acquisition 
Act, 7 refuse to take into consideration the matters which they are 
required to, or decline to take into consideration matters prescribed by 
the Act. 8 * 

(l) Refusing to add as a party a person who ought to have been a 
party to the proceedings. 0 

(m) Passing a decree m terms of an award without giving notice. 10 

(n) Whore the Court made a peisonal decree against minor represen- 
tatives of a debtor. 11 

(o) Where the Court gave permission to withdraw a suit with leave 
to bring a fresh suit without giving reasons, 12 and where the Court gave 
such leave after decree. 13 

(p) Where the Court decided an issue which did not arise. 14 

(q) Where the Court omitted to order the plaintiffs to pay the stamp 
fee, when a pauper suit had been dismissed. 13 

(r) Where the Court dealt with the merits of the ease on an applica- 
tion bo sue as a pauper. 10 


1 Harprusad v. J afar Ah (1885), 7 
All,, 34.5, It is questionable whether 
this decision was correct, see ante , 
p. 364. 

2 Dagdtisa Tilakchand v. BJrnkan 
Qovmd Shet (1884), 9 Bom., 82. 

3 Balmakuncl v. Sheo Jalan Lai 
(1882), 6 All., 125. 

4 Gobind Puisad v. Ghandar 
Sekhar (1887), 9 All., 486. 

5 Jagammth BtalMlum v. Sassoon 
(1893), 18 Bom.,G06; Abraham IHUai 
v. Smith (1900), 29 Mad., 324. 

3 A bdid Sadiq v. Abdul Ads (1898), 
21 AIL, 152, 

» Seo Act I of 1894, ss. 23, 24. 

* Joseph v. The Salt Company 
(1892), 17 Mad., 371. 

3 Khettrcmoni Dasi v, Shyama 
Churn Kv/ndu (1894), 21 Calc,, 539. 

10 Bangasami v. Muttusaml (1887), 


11 Mad, 144; (Jhatarbuj Das v. 
Game s/? Bam (1898), 20 All., 474 See 
Act V of 1908, Seh. IX, para. 10. 

11 BJiashyam v. Jayaram (1887), 11 
Mad., 303. 

12 Tuupah v. Muttu (1888), 11 
Mad., 322. 

13 JSknath v. Banoji (1911), 35 
Bom., 261. 

14 Vcnkubai v. L ah si i man Venkoba 
Khol (1887), 12 Bom., 617 ; Varajlal 
v. Sfiomeshwai (1904), 29 Bom., 219 ; 
7 Bom. L. R., 90. 

1C Collector of Kanara v. BamWiat 
(1893), 18 Bom., 454. See Civil 
Procedure Code (Act V of 1908), 
'0. 33, r. 11. 

10 JDcbo Das v. Bam Cham Boss 
CJiella (Mohunt) (1898), 2 C. W. N., 
474. 
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( 5 ) Omitting to raise and try a material issue 1 The omission to decide 
a point of law which is nob raised does not amount to an irregularity 
(/) Amending the valuation of the suit' 1 * 

(n) Where the Court after the close of the trial gave the plaintiff an 
opportunity to produce more documents. 4 

(v) Ref using to draw up a preliminary decree.’ 

{ 10 ) Refusing to order refund of Court fees under section 10 of the 
Court Fees Act (VII of 1870).“ 

(os) Omitting to decide a question of limitation which appeared on 
the face of the application. 7 

(y) Admitting a review having regard to facts arising subsequent to * 
the decree. 8 

( 2 ) Where a Judge decided a question of 7 os judicata on an applica- 
tion under section 10 of the Civil Procedure Code (Act V of 1908).“ 

(aa) Eu’oneously dctenmnmg that the liability of a surety m respect 
of attached property did not survive to his representatives. 10 

(bh) Where a Judge rejected a document merely because it was not 
produced with the plaint, and dismissed the suit. 11 

(<‘(‘) Omitting to cxci cisc a judicial discretion m an application for 
leave to with di aw a suit, and bring a fresh suit 111 icspect of the same 
subject-matter. 1 * 5 

(dd) Where the Court cnoncously applied the provisions of the 
Succession (Property Protection) Act, 1841, 13 to a case governed by the 
Mitakshava School of Hindu law. 14 
(ee) Refusing to summon witnesses. 15 

iff) An order requiring pauper appellants to give security for costs. 16 
(gcj) Whore the Court omitted to carry out the order of a superior 
Court. 17 

Mad., 1; dU. W. N., 725, 2 Bom. 

Ij R., 771; Goldin Ah Jameidar v. 
AIM Karim tivkar (1909), 14 
0. W. N., 244. 

0 Rivayrasekl Ram v. Tricomdus 
Covoji Bhoja (1915), 42 Calc., 920. 

10 Ghandulal v. Jeshemybhai (1910) , 

41 Bom., 402 , 19 Bom. 1 j. R , 112. 

11 Mowa Lai Baku v. Kumcrji Jha 
(1909), 18 C. W. N., 797. 

12 Kannusioaim Pillai v. Jeiga- 
thumbed (1918), 41 Mad., 701. See 
Rajcndra Lai Bur v. Alai Bihari Bur 
(191 G), 44 Calc., 454. 

13 XIX of 1841. 

u Balohocr v. Copal Baku (1907), 

34 Calc, 920; 12 C. W. N., 05. 

35 Led Nilmam Nath Saki Deo v. 
Udai Nath Bahi Deo, [1919 Pat.J, 00. 

16 Nazim v. Abdul Hamid (1921), 

3 Lahore, 30. 

37 Abdullah v. Salant (1895), 3H 
All., 4. 


lb CW.J. 


1 Ramjets AganoeUla v. India 
Gcneial Navigation and Railweiy 
Company (19J1), 10 C, W. X., 424. 

2 Handas Chahubeti v. Reitanscy 
Raghavji (1921), 40 Bom., 50; 28 
Bom. L R., 802. 

3 Ashiq AH v. Imtiaa Bcgam (1917), 
39 All., 723, soo Pori Canning and 
Land, Improvement Company v. Roson 
Ah Molleth (1912), 17 C. W. X., 100. 

* Kashibai (Bat) v. Bhidapa Annaya 
(1913), 37 Bom., G82 ; 15 Bom. L. 11., 
823. 

5 Bidhanath Dhonddev v. G ernes h 
Oovmd (1912), 37 Bom., GO; 14 Bom. 
L. R., 916. 

3 Bhaimng v. Chaganiram Hur - 
chanel (3918), 42 Bom., 303 ; 20 Bom. 
L. R., 348. 

7 Tara Sankar Ghosh v. Basiruddi 
(1915), 19 0. W. N., 970. 

8 Kotatjiri Venkata Babbamma Rao 
(Rajah) v. Vdlanki Vmkalrama Ran 
(Rajah) (1900), 27 J. A., 197; 24 


21 
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Erroneous 
orders causing 
injury. 


Discretion of 
Court below. 


Qih) Where the Court attached properties of which the defendant 
was a trustee, although tho decree was made against the defendant 
personally. 1 

In one ease where the order was not only erroneous, but must havo 
led to the gieatest confusion and injury to the mterests of the parties, 
the High Court interfered. 2 

In another case the Court set aside a decision where tho plamtilf 
failed to secure the production of an important document from tho 
records of another Court, though he took all reasonable steps for that 
purpose, and the suit was disposed of without reference to that docu- 
ments 

In another case where the lower Appellate Court had held that the 
circumstance that the sale was held within 30 days from the time of the 
affixing of tho proclamation 4 was not fatal to tho sale, a full Bench m 
the Bengal High Court expressed the opinion that undor proper circum- 
stances the High Court could set aside the sale notwithstanding tho 
order of the Appellate Court. 15 

In to Nabin, Chandra Das Gupta (1908), 35 Calc., 317 ; 12 C. W. N., 
381, the Court set aside a proceeding against a pleader on the ground 
that ho had refused to accept a brief. The proceedings were treated as 
irregular. 

Tn Israil v. Shamslirr Rahman (1913), 41 Calc., 436, the Calcutta 
High Court interfered under section 15 of the Charter Act (24, 25 
Yict. c. 104, s. 15), on the ground that the defendants wero acting m 
defiance of tho authority of tho Court. This is a doubtful case. The 
question was whether an injunction should issue, and the Comb below 
duly considered such question. 

Any error of law which amounts to an usurpation of authority in tho 
act done by the Court comes within clause (e) if not within clause (a) of 
section 115 of tho Code. 0 

Although the High Court will not interfere in matters which are in 
tho judicial discretion of the Court below, 7 if tho Judge, in a case where 


1 In the matter of Shard (1901), 28 
Calc., 574. 

a Pogosc v. Catchick (1878), 3 Calc., 
708 ; 2 0. L. R , 278. Sec Sardhati 
Sah v. Hnkum Chand Sah (1914), 41 
Calc., 876; 18 C W.N., 002. 

3 Gobind Ramanuja Das (Mohant) 
v. Bakhun Panda (1900), II G. W. N., 
112 . 

* Act X of 1877 (Civil Procedure), 
s. 290; Act V of 3908 (Civil Pro- 
cedure), 0. 21, r. 68. 

c In the matter of Bhekraj Koeri 
(1880), 5 Calc., 878. 

6 Hindlcy v. Joynarain Manvan 
(1939), 46 Calc., 962, at p. 970; 24 
C. W. K, 288, at p. 291. In this 


caso tho Court attached certain funds 
in spite of tho provisions of tho Provi- 
dent Fund Act, 1897 (IX of 1897) 

7 Vasudeva v. Chinnasami (1884)^ 

7 Mad., 584; Babur Ah (Shaikh) v. 
Gokul hail (1875), 24 W. R. C. R., 
G2 ; Knshna Velji Marwadi v. Bhau 
Mansaiam (1893), 18 Boxn., 61 ; In 
re Venkateswara (1886), 10 Mad., 98. 
Sue In the matter of Umasundari 
Debi (ltam) (1870), 5 B. L. R. App., 
29; Jadoomotiey Dossee (3 869), 13 W.R. 
0. R., 494; Sookoomar Singh v. Kasim 
Singh (1870), 13 W. R. C. R., 250; 
Petition of Oodiut Zuman ( Moonshee ), 

8 W. R. O. R., 109 ; In the matter of 
Madho Prasad (1881), 3 All., 508. 
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he has discretion, does not exorcise such discretion but lays down, a 
general rule of action, the Couit will interfere 1 

Where the applicant has another and adequate remedy the High Another 
Couit will not ordinarily interfere under its powers of revision.- Except 1Gm ®^ 
where the remedy is by way of appeal, m winch case it is 1 jarred by 
section 115 of the Civil Procedure Code from interfering,' 5 it has power to 
interfere even if another remedy be available. 1 

Tho Court is not obliged to mtcrfeic under its re visionary powers.' 1 Discretion as 
The powers ought not to be exercised in such a way as to do indirectly mtcri erence * 
that which the law forbids to be done dnoetly, and thus to give an appeal 
when none lies 0 or where time to appeal has expired. 7 
A mere technicality does not justify an application. 8 
If there bo no failure or miscarriage of justice, or prejudice without 
other moans of redress, the Court will not interfere even though the 
Court below may have acted without jurisdiction.'* 


1 Collett v. Aimshong (1887), 14 
Calc., 526. 

2 Thcio was a lemcdy by lcmqw 
in Chand) dhtshou* Roy Chuudhiuy 
(Kumar) v. Rasarat Ah Chowdhmy 
(1917), 22 0. w. hr., G27. In the 
following cases thoro was a remedy 
by suit Chanth Ray v Knpal Ray 
(1911), 15 C. W. N., 682; Chidam- 
baram v. Nagappa (1912), 38 Mad., 
15 ; h basappa v. Rasangowda (1 919), 
44 Dom., 595 ; 22 Bom. L Li,, 740 ; 
Rhundal Vanda v. Randal Ros Ratil 
(1887), 12 Bom., 221; Madhub Chm i- 
dcr C me v. Sham Chand Chree 
(1877), 3 Calc., 243; Venkata) aman 
v. Mahalingayyan (1880), 9 Mad., 
508 ; Kashmath SaUiaram v. Nana 
(189G), 21 Bom., 731 ; C huso v. Jaisiaj 
(1893), 15 All., 405; Rhagmm Ila - 
manuj JJas (Ala hunt) v. Khetter- 
mom Dassi (1890), 1 C VV. N., 017; 
Swmhue v. Ila a Lai Sir bar (1894), 
2 C. W. N , 727 ; Sundar JJas v. 
Mama Ram (1884), 7 All , 407 ; 
Mahashanka ) Ilanshankar v. Vah- 
bhai Umanp (1809), 0 Bom. il. 0., 
174; flunnoozi Regum (Musammat) 
v. Aysha (Musammat), (1920), 5 Pat. 
L. J , 415 , In the matter of Miller 
(1809), 4 B. L E. A. 0., 72, 12 
W. B. C. B., 103; Hishno Chundcr 
Rhuttaclmjec v, Shoshec Mohan Pal 
Chotodhry (1874), 22 W. It. 0. B., 
277 ; Il'Mcehur Mnoherjee v. Nobin 
Chundcr Doss (1873), 20 W. B. 0. B., 
202. See Jiaghimandan Prasad v\ 
Ram Chand) a Manda (1918), 4 Pat. 


H J 94, [1919 PaLJ, 8L. In Ike 
mat to of Faheet Chand hall (L873), 
20 W. B. C It , 470, and Tn the matter 
of Akbut AU (1873), 19 W. It. 0. It., 
148, dismissed officials had a jomedy 
bv application to ({ovomment As 
to iutoiloeutoiy applications, the 
oi dors in which aro appealable m an 
appoal h om the decree, see ante, 
pp. 351, 352 

3 Ante , ]>. 355. 

4 Hoe (Jolam Mahomed v. Saroda 
Mohan Maitra (1900), 4 C. W N., 
095, Shiva Nat hap v. Jama Kashi- 
uath (1883), 7 Bom., 341 , Tiruohit- 
lambala Chctti Seshayyangar 
(1881), 4 Mad., 383. 

6 Sfcemnity Jfossee v. Si ccmbash 
Dry (1809), 12 \V. It. C. it., 74; 
Asr afannissa Reg am v. Jnaet 7Ios- 
sem (Syad) (1870), 5 B. L. JR., 310; 
13 W. It. 0. It., 439. 

0 In the matter of Lichhy Kant 
Rose (J 875), 1 Calc., 380; 24 W. It. 
0. It , 440 , Karim tthnhh\. M nkhoda 
Sounder y Dassee (1875), 15 B. L. It., 
1 11 ; 23 W. it. C. It., 208 ; Naiayani 
Rnyi JJeJn v. Chruuh Charon Chow - 
dhry (1809), 3 B. L. It. App., 05; 
11 VV.it. 0. U.,5i2 

7 Rayusc v. Khujah Ashanoollah 
(1877), 8 Calc , 7i0, note. 

8 Aslmrfi Lai v. Deputy Commis- 
sioner of Raid Danin ( 1895), 22 I. A., 
90 ; 22 Calc., 729. 

0 Swmhue v. Hern Lai Su lur (1891), 
2 (J. W. N , 727; Saleh Lai v. Tam 
Clmnd (1 905), 83 Calc., OB ; 9 0. W. N., 
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The Court will not interfere where its interference will work injustice 
or hardship. 1 

The Court will not interfere whore there has been delay 2 or laches," 
or where the applicant has wilfully brought a suit in a Court having no 
jurisdiction, 4 or has not objected to tho jurisdiction of the Court below.' 

An appellate or revisional Court cannot entertain any 
objection as to the place of suing, unless such objection be 
taken in the Court of first instance at the earliest possible 
opportunity, and in all cases where issues are settlod at or 
before such settlement, and unless there has been a consequent 
failure of justice . 6 

A revisional Court cannot entertain an objection that by 
reason of the over-valuation or under-valuation of a suit or 
appeal a Court of first instance or lower Appellate Court which 
had not jurisdiction with respect to the suit or appeal 
exercised jurisdiction with respect thereto unless — 

(a) the objection was taken in the Court of first instance 
at or before the hearing at which issues were first framed and 
recorded, or in lower Appellate Court in the memorandum of 
appeal to that Court ; or 

( b ) the Eevisional Court is satisfied, for reasons to be 
recorded by it in writing, that the suit or appeal was over- 
valued or under-valued, and that the over-valuation or under- 
valuation thereof has prejudicially affected the disposal of the 
suit on its merits . 7 

Although the Court would ordinarily refuse to interfere except at 


1046 ; Namyani Dayi Debi v Chanch 
Chat an Chowdhry (1869), 3 B. L. R., 
65 ; 11 W. R. C. R., 512. Soe Bhoy- 
tub Clmndcr Doss v. Wajcdunnissa 
Khatom (1880), 6 C. L. R., 234; 
Nana Bayaji v. Pandurang Vasudev 
(1884), 9 Bom., 97 ; Kalee Mohun Sir- 
cat v. Ilumayoon (1875) , 24 W, R. 0. R., 
311 ; Knstamma Naidu v, Chaya 
Naidu (1899), 17 Mad., 410, at p. 421. 

1 Natayanlhai Lalbhai v. Ganga - 
krishna Balktishna (1867), 4 Bom. 
H. C. A. 0., 87 ; Dayaram v. Qovard- 
handas (1904), 28 Bom., 458 ; 6 Bom. 
L. R. f 462 

2 Eadha Mohun Boy v.Baj Clmndcr 
Shah (1874), 22 W. R. 0. R„ 522 ; 
BJmggobntty Koioar v. Money (1878), 
2 C. L. R., 545 ; Ztilwotun Begum v. 
Mahomed Waged (Syad) (1872), 18 
W. R. C. R„ 87; Unniraman v. 


Chathan (1886), 9 Mad., 451 

3 Malhnradas Govat dhandas v. 
Fatma (Ilia Begam (1868), 5 Bom. 
H. C. A. 0., 63: In the mait&r of 
Leslie (1872), 10 B. L. R., 68 ; 18 
W. R 0. R., 474 ; In the matter of 
Cochtane (1875), U B. L. R., 330; 
23 W. R. C. R., 310. 

4 In the matter of Wise (1873), 10 

B. L. R. App., 20. 

6 Drobo Moyee Dabee v. Bipm 
Mnndul (1868), 10 W. R. C. R., 6; 
Hat idas Chakubai v. Ilatansey Rag - 
havji (1921), 46 Bom., 56, 23 Bom. 
L. R., 802. 

s Act Y of 1908, s. 21, 

» Act VII of 1887, a. 11. See 
Hmnidunmssa Bibi v. Goyal Chandra 
Malakar (1897), 24 Calc., 601 ; 1 

C. W. N., 556. 
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the instance of an aggrieved party, 1 whether he be a party to the proceed- 
ings or not, 2 in one case a High Court interfered at the instance of the 
District Judged 


1 Mahomed JPoyc j Choivdlny v. Go- 
lit ck Dass (1880), 7 C L B., 101 

2 Golam Mohammad v iSaroda 
Moihan Mail) a (1900), 4 0. W N, 
695. See JAuian Mai v. Janki I J eibhad 


Smgh (1901), 28 Calc., G80, at p G-S4 , 
GO W. N., 114, at p. 118. 

3 Anthony v. Dupont (1881), 4 Mad., 
2iv See, however, Deep Chand v 
Goatee (1870), 18 VV. it. C. it., 98. 



CHAPTER XXX. 

Appeals to His Majesty in Council. 


The right of appeal from a High Court to His Majesty in 
Council rests on its Letters-Patent, 1 rear! with sections 109 
and 110 and Order 45, rule 9, of the Civil Procedure Code 
(Act Y of 1908), and certain statutory provisions. 

Right of There is no appeal as of right to His Majesty in Council, 

appeal. exce pt where a right of appeal is expressly given. 2 

judicial All appeals to His Majesty in Council in judicial matters 

Committcu are c i ea ] ^ -with by the Judicial Committee of the Pi ivy Council. 

In acts of State tho Committee lias no junschstion. 5 

The constitution and jurisdiction of that Committee are 
to be found in the following enactments : 

Constitution oE By the Judicial Committee Act, 1833, the President for 
Committee the time being of His Majesty’s Privy Council and such of 
the members thereof as shall from time to time hold either 
of the offices of Lord Keeper or first Lord Commissioner 
of the great seal of Great Britain, and also all members of 
such Privy Council who shall have been president thereof 
or shall have held either of the above offices, shall form a 
committee of His Majesty’s Privy Council, and shall be 
styled “ The Judicial Committee of the Privy Council.” 

Provided that His Majesty may from time to time, as 
and when he shall think fit, by his sign manual, appoint 
any two other persons, being Privy Councillors, members 
of such Committee. 4 


* Ante, jjj). 07, 75, 81, 87, 08 
3 See Hampon Botatoung Company 
v. Collector , Hancjoon (1912), 39 I. A., 
197 ; 40 Calc., 21 ; 1G 0. W. N., 901 ; 
14 Bom. L.B., 833; Special Officer , 
Satsetto Bmldtwj Sites v. Dosabhai 
Bezonji (1912), 37 Bom., 506 ; 14 Bom. 
L. B., 1194. uphold on appeal (1913), 


17 G. W N., 421. 

3 In io Nawah of Swat (1804), 
5 M. I. A., 499; Madhava Snujh 
(Maharajah) v Sceretai y of Slate 
(1904), 31 I. A., 289 ; 82 Calc., 1 ; 
8 C. W. N., 841 ; G Bom. L, B., 703. 

4 3, 4 Will. IV. c. 41, h. 1, as 
amended. 
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By the Court of Chancery Act, 1851, 1 no matter shall Three members 
be heard nor shall any order, report, or recommendation uecessar3 ‘ 
be made by the Judicial Committee in pursuance of any 
Act, unless in the presence of at least three members of 
the said Committee, exclusive of the Lord President of His 
Majesty’s Privy Council for the time being. 

By the Judicial Committee Act, 1881, 2 every person hold- Lords Justices, 
ing or who has held in England the office of a Lord Justice 
of Appeal shall, if a member of His Majesty’s Privy Council 
in England, be a member of the Judicial Committee. 

By the Appellate Jurisdiction Act, 1887, 3 4 the Judicial 
Committee includes such members of His Majesty’s Privy 
Council as are for the time being holding or have held any 
of the offices in the Appellate Jurisdiction Act, 1876, 1 or in 
the above Act, described as high judicial office. 

The expression “ high judicial office ” includes the office of Lord “ITigli 
Chancellor of Great Britain or Ireland, or of paid -fudge of the Judicial J U( h c * a l office.” 
Committee of one of II is Majesty’s superior Courts of Great Britain and 
Ireland. 1 

Superior Courts ” of Great Britain and Ireland means and includes : “Superior 
as to England, His Majesty’s High Court of Justice and His Majesty’s Courts.” 

Court of Appeal, and the superior Courts of law and equity in England 
as they existed before the constitution of Ilis Majesty’s High Court of 
Justice; and as to Ireland, the superior Courts of law and equity in 
Ireland , r> and as to Scotland, the Court of Session. 0 


By the Appellate Jurisdiction Act, 1887, 7 the office of 
a Lord of Appeal in Ordinary and that of a member of the 
Judicial Committee of the Privy Council have been added. 

By the Judicial Committee Amendment Act, 1895, 8 if any Colonial chief 
person being or having been Chief Justice or a Judge of the j^ges S * ° r 
Supremo Court of the Dominion of Canada, or of a Superior 
Court in any Province of Canada, or of any of the Australasian 
colonies mentioned in the schedule to that Act, or of either 
of the South African colonies mentioned in such schedule, 9 


3 14, 15 Viet, o. 83; 1G Viet, c, 12, 
s. 1G, 

a 44, 45 Viet. o. 8, h. 1. 

3 50, 51 Viet. c. 70, s. 3, 

4 SO, 40 Viet, c, 59, h. 25. 

6 There are now Courts of -lucli- 

catuio in Northern and Southern 

Ireland respectively. Judges of suoh 

Courts would apparently coino within 


the definition. Soo 10, 1L Goo. V. 
c. G7, ss. 39, 40. 

6 39, 40 Viet. c. 59, s. 25. 

7 50, 51 Viet. o. 70, s. G. 

* 58, 59 Viet. e. 44, s. 1. 

0 The schedule now includes tho 
Transvaal and tho Orange Ktver 
Colony : 8 Edw. VII. c, 51, a, 3 (2). 
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or of any other Superior Court in His Majesty’s Dominions 
named in that behalf by His Majesty in Council, is a member 
of His Majesty’s Privy Council, he shall be a member of the 
Judicial Committee. 

The number ol' persons being members of the Judicial 
Committee by reason of this Act shall not exceed seven at 
any one time. 

This section has been amended so as to include a Chief 
Justice or a Justice of the High Court of Australia or Chief 
Justice or Judge of the Supreme Court of Newfoundland. 1 

By the Appellate Jurisdiction Act, 1908, for the purpose 
of the hearing of any appeal to His Majesty in Council from 
any Court in a British possession, His Majesty may, if he 
thinks fit, authorise any person who is or has been a Judge 
of the Court from which the appeal is made, or a Judge of 
a Court to which an appeal lies from the Court from which 
the appeal is made, and whose services are for the time being 
available, to attend as an assessor of the Judicial Committee 
of the Privy Council on the hearing of the appeal 2 

This provision applies to Judges of Courts in India. 3 

If any person being or having been Chief Justice or Judge 
of any High Court in British India 4 is a member of His 
Majesty’s Privy Council, he shall, if His Majesty so directs, 
be a member of the Judicial Committee. 6 

The number of persons being members of the Judicial 
Committee by reason of this section shall not exceed two 
at one time. 0 

Any member of the Judicial Committee may resign his 
office as member of that Committee by giving notice in writing 
to the Lord President of the Council. 7 

The Judicial Committee may, subject to the approval 
of the Lord Chancellor and the Lord President of the Council, 
sit in more than one division at the same time, and in such 
ease anything which may be done to, by, or before the Judicial 
Committee may be done to, by, or before any such division 
of the Judicial Committee. 8 


1 8 Edw. VII. o. 51, s. 8 (1). British India which may for tlio time 

2 Ibid, s. 1 (1). being bo recognised for ilto purposo 

8 Ibid, s 1 (2), Sch. by Order in Council, s. 2 (3). 

4 “ High Court in British Tn&ia ” 5 8 Edw. YU. c. 51, s. 2 (l). 

moans the High Court of Bengal, Ibid. s. 2 (2). 

Madras, Bombay, or North-Western 7 Ibid. a. 4. 

Provinces or any other Court in 8 5, 6 Goo. Y. (*. 92, s, 3 (2). 



ciur. xxx.J 


JUDICIAL COMMITTEE 


377 


All appeals or complaints in the nature of appeals what- ^ J r e r ^ s t ^ be 
over which either by virtue of the Judicial Committee Act, committee. 
18H;;, 1 or of any law, statute, or custom may be brought before 
His Majesty or His Majesty in Council from or in respect 
of the determination, sentence, rule or order of any Court, 

Judge or judicial officer shall be loferred by His Majesty to 
the Judicial Committee o£ the Privy Council, and such appeals, 
causes, and matters shall be heard by the said Committee, 
and a report or recommendation thereon shall be made to 
His Majesty in Council for his decision thereon as theretofore, 
in the same manner and form as had been the custom with 
respect to matters referred by His Majesty to the whole 
of his Privy Council or a Committee thereof the nature of 
such report or recommendation being always stated in open 
Court. 2 


His Majesty may refer to such Committee for hearing Reference of 
or considering any such other matters whatsover as His otUcr matters ‘ 
Majesty shall think fit. 3 

His Majesty in Council may make a general order of ^©now^order 
reference of all appeals to the Judicial Committee. 4 

No report or recommendation shall be made to His Concurrence of 
Majesty unless the majority of such Committee at the hearing majonfc># 
shall concur in such report or recommendation : 


Provided always, that His Majesty may summon an y^^ orbof 
other members of the Privy Council to attend the meetings Council m&y 
of the Committee. 6 be summoned. 


The costs incurred in the prosecution of any appeal or Costa, 
matter referred to the Judicial Committee, and of such issue 
as such Committee shall direct, shall he paid by such party, 
or parties, person or persons, as the Committee shall direct. 6 

The ordor or decree of His Majesty in Council on any ^ecat ion of 
appeal from the order, sentence, or decree of any Court of 
Justice in the East Indies . . . shall be carried into effect in 
such manner and subject to such limitations and conditions 
as His Majesty in Council shall, on the recommendation of 
that Judicial Coramittoo, direct ; and His Majesty in Council 
may on such recommendation direct that such Court of 
Justice shall carry the same into effect accordingly, and 


1 3, 4 Will. IY. o. 41. 

2 Ibid. s. 3. 

3 Ibid. $ 1 ; Schkmibonjcr'a Patent 

(1853), 9 Moo X. 


* 0, 7 Vici. c. 38, s. 11; 7, 8 Viet, 
e, 69, s. 9 ; S Mdw. VU. c. 51, b. 5. 

* 3, i Will. IV. e* 41, b, 5. 

* Ibid. ». 15. 
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thereupon such Court of Justice shall have the same powers 
of carrying into effect and enforcing such order or decree as 
are possessed by His Majesty in Council. 1 

As to the power of enforcing decrees, see 3, 4 Will. IV. e. 41, s 28. 

The following provisions with regard to appeals to His 
Majesty in Council are to be found in the Civil Procedure 
Code (Act V of ] 808). 

As to the right of appeal conferred by the Letters-Patent of the 
several High Courts, see ante , pp. G7, 75, 81, 87, 98. 

As to appeals under the Colonial Courts of Adimralty Act, 1890, 2 see 
post, pp. 408, 409. 

“ Section 109. Subject lo such rules as may, from time 
to time, be made by His Majesty in Council regauling appeals 
from the Courts of British India, and to the provisions here- 
inafter contained, an appeal shall lie to His Majesty in 
Council — 

“(a) from any decree or final order passed on appeal 3 4 * 
by a High Court or an}/ other Court of final appellate 
jurisdiction ; 

Ci (h) from any decree or final order 11 passed by a High 
Court in the exercise of original civil jurisdiction, and 

“ (<;) from any decree or order 6 where the case, as herein- 
after provided, is certified to bo a fit one for appeal to His 
Majesty in Council,” 

As to the definition of “decree,” see ante, p. 385. The expression 
“ decree ” in section 109 includes the determination of a cpiestion relating 
to the execution, discharge, or satisfaction of the decree, provided that 
the judgment sought to be appealed from conclusively dotermmes the 
rights of the parties in that matter. 0 

It does not include non-judicial matters such as an act of State, 7 or 


1 3, 4 Will. IV. c. 41, s. 21. 

2 53. 54 Vicb, c. 27, s. 6. 

8 This does not include every order 
made in the exorcise of appellate 
jurisdiction, such as an order reject- 
ing an application to amend a docrce . 
Of. Sunder Km v. Chandishwar 
J?rosad Singh (1903), 30 Calc., 079, 
ante , p. 07. 

4 This includes an order refusing 

an application : Alcock, Ashdown Co . 

v. Chief Revenue Authority , Bombay 


(1921), 23 Bom. L. K., 1132. 

5 This includos an interlocutory 
order : Siva Prasad Singh v. Riayag 
Raman Debi (Ram) (1922), 49 Calc., 
967 ; 26 O. W. N., 819 ; post, p. 380. 

6 Baijnath Goenka Bahadur (liai) 
v. Rameswar Singh (Mahaiaja Sir), 
[1918 Pat.], 81. Of. Ram Kirpal 
Shulcul v. Rup Kuar (1881), 3 All., 
633. 

7 Ante, p. 374. 
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justify an appeal on the ground of an error in a G-overnment notification 1 
It includes an award or pait of an award under the Land Acquisition 
Act. 2 

An appeal is competent in Insolvency matters. 3 

“ Final order” means an order which finally disposes of the rights 1 “Final order.” 
and liabilities 5 of the parties. 

It includes, for example : 

(a) a decision on a question of res judicata , b which decides the 
case ; 7 

(b) an order of the High Court setting aside a decision of the trial 
Court dismissing a suit for want of prosecution ; 8 

(c) an order directing accounts to be taken ; 0 

(d) an order deciding whether an order of the lower Court recording 
a compromise was valid 10 

It does not include • 

(a) an order of remand, 11 except where the order decides the cardinal 
pomt in the case ; 12 

( b ) a reversal of an order staying a suit , 13 

(c) an order giving leave to sue m jornul pattpems ; 14 


1 In the matter of Snkhwtndan 
Lai (1884), 6 All., 168. 

3 Act XIN of 1021, s. 3, amending 
Act I of 1804. 

3 Ghat) ayat Singh Dngar v. K ha- 
rag Singh Lachnmani (1013), 40 Calc., 
685 , 17 C. W. N., 702 , s o m P. C , 
post, p. 42G, n. 4. 

4 Pamchand Manjimal Govei- 
dhandas (1020), 47 1. A , 124 , 47 Calc., 
918 ; 24 C. W. N., 721 ; 22 Bom . L R, 
GOG; Sa.jjad Ali Khan v Is hag Khan 
(1010), 42 All., 174 ; Dugpal Smyh v. 
Pahladi Lall (3010), 42 AIL, 17G ; 
ITamsh Chandra Achat jet v. Nawab 
Bahadur of Mm slndabad (3931), 15 
C. W. N , 879. 

5 Paliimbhoy llibibhoy v Timm 
(1800), 38 I. A., G; 15 Bom, 155; 
Mtiahw) Ilusein (Syed) v. Bodha Bibi 
(1801), 22 1. A., 1, 37 All, 132; 
Dioarka Bath Surkav v. Mahomed 
Akbar (Man) (1010), 15 C. W. N , GO; 
Ananda Copal Cos sain v. Nafar 
Chmidta Pal Chuwdhry (1008), 35 
Calc., C18 ; 12 C. W, N., 545. 

3 Khagendra Natulan Asram v. 
Sahaytam Chucker butty (1921), 25 
C. W. N., 800. 

7 Sajjad Ah Khan v. hhaij Khan 
(1919), 42 All., 174, 

8 Lachmi Naram Marwan v. Bal- 
mahnnd Marwari (1921), G Fat, L. J., 
116. 


9 See JDiearhanatU Balkan v. 
Mahomed Akbar (Itaji) (3910), 15 
0 W N., GO. 

13 JiajUsl/uie Das v. Pam Ghulam 
Saluc (1921), 6 Fat. L. J., 171. 

11 Venkataranga Bow v. Narasimha 
Bow (1913), 38 Mad., 509; JTabib-nn- 
mssa v. Munawar-un-mssa (3903), 
25 All , G29 ; Ahmad Ilusamv. Golnnd 
Krishna Namm (1911), 33 All., 391 ; 
Di) end) anath Roy (Kumar) v. Nil- 
p&tuhanaih Boy (Kumat) (1917), 22 
G.W.H.,040; Mein Chanda, habhu 
Bam (1021), 2 Lahore, 10G; Dugpal 
Smgh v. Pahladi Lai (1910), 42 
AIL, 17G ; Shankar JJharah v. Nara- 
smha Bhauiti (1922), 24 JBom. L. K., 
925. 

12 Baijnath Gocnka Bahadur (Pai) 
v. Tiamcswar Singh [3918 Fat.J, 8t ; 
MnuJim Uusem (Sycd) v. Bodha Bibi 
(1894), 22 1. A., 1 ; 17 AIL, 112; 
Dumkanath Sarhar v. Mahomed 
Akbar (Ilaji) (1910), 35 C. W. N., CO; 
Ananda Gopal Gossatn v. Nafar 
Chandra Pal Ohowdhiy (1908), 35 
Calc., G18; 12 0. W. N„ 545. 

13 Bdm Chand Manjimal v. Uover- 
dhantlas (1920), 47 3 . A., 124 ; 47 Gale., 
918; 24 0. W. JSL, 721; 22 Bom. 
L. K., GOG. 

14 Sukun Sing (Babu) v. Gopal 
Chandra Neogi (1904), 8 0. W. N., 
29G, See Kartell Chandra Achat ja 
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Interlocutory 

orders. 

Revision. 
Special cases. 

Certificate, 


(d) an order for the appointment of a Receiver ; 1 

(e) an order for the dismissal of an official appointed by the Crown or 
by Government. 2 

The Judicial Committee recommended the allowance of special leave 
to appeal m the case of the Master of the Supreme Court of Madias, who 
had been dismissed by that Court. 3 

(/) A matter of discipline, as the suspension of a pleader , 1 

(g) a conviction for contempt of Court. 5 

Leave was given in a case as to the custody of an infants 

It was held that appeals on matters interlocutory in their nature 
should be allowed to be preferred to His Ma]esty in Council only when 
their decision will practically put an end to the litigation and finally 
decide the rights of the parties, 7 and that other interlocutory orders can 
bo dealt with by tho Judicial Committee when the appeal on the whole 
case comes before them. s 

The section applies to a final order in revision, 4 or in exercise of a 
High Court’s power of superintendence. 10 

But Section 109 ( c ) is clearly intended to meet special cases — such, 
for example, as those in which the point in dispute is not measurable by 
money, though it may be of great public or private importance. To 
certify that a ease is of that kind, though it is left entirely to the dis- 
cretion of the Court, is a judicial process which could not bo performed 
without special exercise of that discretion, evinced by the fitting certifi- 
cate. 11 It is not confined to final orders. 12 

Such certificate was granted in one case where the decision would be 
of great importance to tho applicant company and to other companies, 13 


v. Nawab Bahadur of Murshidabad 
(1911), 15 0. W. N., 879. 

1 Chundi Butt Jha v. Pudmanund 
Singh (1895), 22 Calc , 928. 

2 See Ex p Robertson (1858), 11 
Moo. P. C,, 288; In ic Srcemohun 
Ohuttuch (1870), 33 M. I. A., 843. 

3 In ie MmcJwn (1847), 4 M. I. A., 
220 * 

4 Birhishoi e Roy v. King-Empetor 
(1919), 4 Pat. L. J., 423. 

5 Surendranath Banerjea v. Chief 
Justice and Judges of the High Court 
of Bengal (1883), 10 1. A., 171; 10 
Calc., 109. 

3 In the matter of Slcinner (1870), 
13 M. T. A., 532. 

7 Sajjad Ali Khan v, Ishaq Khan 
(1919), 42 All., 174. 

8 See Moheshur Singh (Maharajah) 
v. Bengal Government (1859), 7 M. I. A., 
283; 3 W. R. P. 0., 45 ; Shemath v. 
Bamnath (1865), 10 M. 1. A., 413; 
5 W* R. P. C„ 21 ; J Forbes v. Amec- 


roomssa Begum (1865), 10 M. C. A., 
340 ; 5 W. R. P. C., 47. 

9 Hansh Chandra Achaijav. Nawab 
Bahadur of Murshidabad (1911), 15 
C. W. N., 879, Secretary of Stale v. 
British India Steam Navigation Com- 
pany (1911), 15 0. W. N., 848. 

10 Secy etary of State v. British India 
Steam Navigation Company (1 011)? 
15 C. W. H., 848. 

11 Banay si Par shad v Kashi Krish- 
na Natam (1900), 28 1. A,, 11, at 
p 14; 23 All., 227, at pp. 231, 232; 
5 0. W* H., 193, at p. 195, 8 Bom. 
L R., 154 ; Radha Knshna Ayyar v. 
Swammatha Ayyar (1920), 48 I. A., 
31, 44 Mad., 293; 25 C. W* N., 030; 
23 Bom. L. R., 718. 

12 Siva Prosad Singh v. Prayag 
Kuman Bcbi (Ram) (1922), 49 Calc., 
9G7; 20 G.W. N., 819. 

13 Bombay Jhmnah T fading Cor- 
poration v. Dorabjce Shroff (1903), 
27 Bom., 415; 5 Bom. L, It,, 348, 
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and m an other ease where the point iu dispute, though not measurable 
in money, was of considerable importance, namely, the extent of the 
control acquired by one who had built a Parsce temple. 1 

In the following cases the High Comt refused to give leave to appeal 
under section 109 ( c ) • - 

(a) an older dismissing an appeal for default in furnishing security 
for costs ; * 

( b ) a consent decree ; 

( c ) an order refusing to enrol the applicant as a legal practitioner/* 

The fact that a particular construction of an Act may affect 
persons not parties to the litigation is not a ground for granting a 
certificate '* 

It is of the utmost importance that a certificate of leave to appeal 
should show on its face that the discretion had been exercised. 7 

“ Section 110. In each of the cases mentioned in classes Value of 
(a) and (b) of section 100 the amount or value of the subject- sub J ect * matter ‘ 
matter of the suit in tlio Court of first instance must be ten 
thousand rupees or upwards, 8 and the amount or value of 
the matter in dispute on appeal to His Majesty in Council 
must he the same sum or upwards, 9 

“or the decree or final order must involve, directly or 
indirectly, 10 some claim or question 11 to, or respecting, pro- 
perty of like amount or value ; 

“and whore the decree or final order appealed from Concurrent 

finding. 


1 Navroji v. Khaiscdji (1901), 0 
Bom. L. B,, 236. 

a Ante, p. 378. 

3 Muhammad Abdul Qhafur Khan 
v. Societal y of State (1914), 86 All., 
325. 

4 Lacfmn Narayan v. Bui Malcund 
[1920 Pat.], 349. Soo llaj Kishoie 
Das v. JUtm Ghulam Sahu (1921), G 
Pat. L. J\, 171. 

5 In re Sudhansu Bala llusra 
(1922), 1 Pat., 590. See pos£, p. 885, 
t l, 6. 

6 Mntunfoy Pralmraj v. Dalma- 
hunti Eanunyoe (1921), 0 Pat. L. J., 
125. 

7 Bahadur Singh (Muharaj) v. Bal- 
chand Ohowdkiy (1020), 25 C. W. N., 
770. 

6 As to tho case of an increase of 
the value since the filing of the plaint, 
see Bask Molmn Lai v. Bam Mohan 


Lai [1919 Pat.], 24J. 

0 That is to say at the time of tho 
judgment or final order : Smendia 
Nath Hoy v. Dwarhmath Chaktavarh 
(1910), 44 Calc., 119; 21 C. W. N., 
530. hi the matter of Ehwaja 
Muhammad Yusuf (1806), 18 All., 
196. 

10 Soo Bhupcndra Narayan Singh v. 
1 Nni'put Singh (1922), 27 C. W. N„ 
204; Appaya v. Lahhamgowda (1922), 
25 Bom. L. B , 77. 

1L has boon hold that this rofers 
only to existing suits (Hanuman 
Puisad v. Bhagwati Prasad (1902), 
21- All., 236), but it is submitted that 
tho oxpt’OHHioit “claim or question” 
is not so limited. Hoo Sri Kishan 
Lai v. Kashmiro (1913), 35 All., 445 ; 
Snnaik Pal Choiodhury y, Girindm 
Chandra Pal Chowdlmry (1906), 14 
C. W, N,, 651, 
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affirms tlie decision 1 ol the Court immediately below 2 the 
Court passing such decree or final order, the appeal must 
involve some substantial question of law.” 3 


Valuation, 


Value of 
matter m 
dispute. 


*' ‘Hatter in 
dispute.” 

Mesne profits. 


Easement. 


Apart from tlie rules laid down as to the valuation of suits, the 
following are tlie results of decisions with regard to the fixing the value 
of the subject-matter of the appeal to His Majesty m Council. 

The right of appeal depends upon the value of the matter of dispute, 1 
which is a question of fact, and does not depend upon the stamp duties 
payable. 5 In order to determine such value, the decree has to be looked 
at as it affects the interests of the parties prejudiced by it, 0 i.e the share 
claimed, and m dispute. 7 

The certificate of the Court m India as to value Is not conclusive. 8 

The “ matter in dispute ” means the matter in dispute between the 
parties to the appeal. 0 

A claim for mesne profits, at least up to the time of the decree or 
final order of tho High Court, can be added to tho amount of the original 
decree of the original Court so as to make up tlie appealablo amount ; 10 
but interest on decree cannot bo so added. 13 

As to the valuation of an easement for the purpose of this section, 
see Manila l v. J Danubai (1920), 23 Bom. L. B., 374. 


1 “ Decision ” is hero equivalent 
to decree: Tasadduq Rasul KJum 
(Rajah) v. Mamh Chand (1902), 30 
LA., 35; 25 All., 109 , 7 C W. N., 
177 ; 5 Bom. L. B., 100. As to tho 
caso where the decision of a single 
judge of .the High Court has been 
rovorsed, see Dcbendia Nath Das v. 
Bibudhendia Manmigh (1915), 43 
Calc., 90. 

2 B hag wan Singh v. Allahabad 
Ranh (1920), 43 All., 220. This 
includes tho caso of tho appeal to 
the High Court being dismissed for 
want of prosecution: Bern Bai v. 
Bam Lahhan Bai (1898), 20 All., 307. 
Where tho decree oi tho lower Court 
was modified only in favour of the 
would-bo appellant no appeal lies to 
His Majesty m Council; Kamal Nath 
v. Bithal Das (1921), 44 All., 200. 

3 Pi abash Chandra Sat /car v. 
Bnndaban Ghandia Sat hat [1922 
Pat.], 296. This restriction is not 
ultra vvres : In re Feda Hossein 
(1870), 1 Calc., 431. 

4 Pichayee v. Sivagami (1891), 15 
Mad,, 287. 

5 Lehhraj Boy v Kanhya Singh 
(1874), II. A., 317 ; Han Mohan 
Misser v. Surendra Narain Singh 


(1903), 31 Calc., 301. 

c B/iaunath Chi (Gossam)w. Dihan 
Lai, [1919 Pat.], 257, following Do 
Silva v. Do Silut (1904), 6 Bom. L. B., 
403. 

7 Itaoji v. Laxmibai (1919), 44 
Bom., 104; 22 Bom. L. B , 243 

8 lladhahnshna Ayytn v Sunda- 
raswamiei (1922), 49 l. A., 211; 45 
Mad., 475. 

0 Jladha Kunwar v. Rooh Smtjh 
(1010), 43 I. A, 187, 38 Ail., 488; 
20 C. W. N, 1279; 18 Bom L. B., 
850 ; Baghunaih Per sad Singh v 4 
Yahya Hussam ( Sycd ), [1917 Tat.], 
301, 

10 Mahabir Ptasad Singh v. Anup 
Narain Singh (1918), 3 Pat. L. L, 
377 , Dalghish v. Damodar Narain 
Chowdhiy (1906), 33 Calc,, 1286; 
Basanla Kumar Boy v. Seer eta i y of 
State (1910), 14 C. W. N., 872 A 
different viow was taken in Sit bra- 
mama Ayyar v. Scllammal (1915), 
39 Mad., 843. 

11 Nand Kisltoi & Singh v. Bam 
QuUm Salm (19 L2), 39 Calc., 1037; 
10 C. W. N., 1089. Cf. Kesho Prasad 
Smgh (Maharaja) v. SJiiva Saran Lai 
(1918), 3 Pat. L. I., 317. 



CHAP. XXX.] 


QUESTIONS OF TAW. 


883 


As they are incapable of valuation, an appeal does not lie, In the Matteis 
absence of special leave, m the case of a suit for tho restitution of con- ^^tion, 0 ^ 
jugal rights, 1 or of a suit for a declaration that the plaintiff was a 
Eajput.‘ ! 

Where there is a concurrent finding " of fact an appeal is only justified 
where there is a substantial question of law arising on the basis of such 
finding of fact, 1 3 4 ’ except ■where there has been a miscarriage of justice or 
tho violation of any principle of law or procedure.’ 1 6 

The following have been held to be substantial questions of law : Substantial 

questions of 

(a) a question whether a tenancy was at will or of a permanent law. 
nature ; 0 

(b) a question whether there is evidence to support a finding ; 7 

(c) a question as to the legal position of the holder of a succession 
certificate ; 8 * 

(cl) a question of inference from documents 

There is no substantial question of law : 

(a) where in a suit for malicious prosecution, the absence of malice 
has been found by both Courts , 10 

(h) whore the Appellate Court rofusod to allow additional evidence ; 11 

(c) where a document not produced ju the original Court was pro- 
duced on appeal ; 12 

(< rl ) where the Court omittod to record roasons for agreeing with the 
original Court ; 13 

(c) where tho Court omitted to make a minute narrative of the 
circumstances ; 14 


1 Mowla, Neman v. Sajidnnmssa 
B'ibi (1891), 18 Gale , 378. 

2 Ghulam Rasul Khan v. Secretary 
of State (1921), 2 Lahore, 297. 

3 As to concurrent findings when 
tho Appeal Court consists of tkroo 
judgos, see Ilabibw Rahman Ghow- 
dhwy v. AUaf Ah Chowdkury (1921), 
48 I. A., 114; 48 Gale., 856; 2G 
G W. N,, 81 ; 23 Lorn. L. It., 636. 

4 Sulcalbutti v. habulal Mandar 
(1901), 28 Gale., 190, 5 G. W. N,, 
455; Banhe Lai v. Jagab Narain 
(1900), 23 All., 94, differing from 
Mar cm v. Miltu Bihee (1876), 2 Calc., 
228, and Gopmath Bit bar v. Gohush 

Chunder Bose (1884), 16 Gale., 292, 
noto. Sec In re Vishwambha/r Pandit 
(1895), 20 Lorn., GOO. 

6 Srimati (Rani) v. Khajendra 

Nat ay an Singh (1904), 31 1. A., 127; 

31 Calc., 871 ; 9 C. W. N. f 74. 

• Swendra Nath Roy v. Dwarha- 

nath Ohahravarli (1916), 44 Calc., 


119; 21 G. W. N., 530. 

7 Uurcndm Lai Roy Chowdhwy 
v. Han Dam Dcbi (1914), 41 E. A,, 
110, at p 119; 41 Gale., 972, at 
p. 988; 18 G. W. N., 817, at p. 827 ; 
1G Bom. L. H., 400, at p dll. 

s Najm-un-mssa fhbz v. Amina 
JJiln (1916), 38 All., 188. 

9 Safgur Prashad (Chaudhn) v. 
Kishwe Lai (1919), 46 T A., 197; 42 
All., 152; 24 0. W. N„ 394. 

10 Pest on fee HI, Mody v. Queen In- 
surance Company (1900), 25 Bom., 
332 ; 4 C. W. H., 781. 

11 In goods of Prcm Chand Moon- 
shoe (1894), 21 Gale., 484. 

32 Shuja Ah Khan v. Ram Kuar 
(1897) 20 All., 118. 

33 Sundar Bibi v, Bishesharnath 
(188G), 9 All., 93. 

31 So j fad JTmevm (Mina) v. Watsir 
Ati Khan (Nawab) (1912), 89 I. A., 
150; 34 All., 455; 14 Bom. L. E., 
1055. 
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(/) where the appeal was dismissed for default in giving security; 1 or 
for failuro to dohver a list of papers. 2 

An appeal to His Majesty in Council can only bo considered where 
the certificate given by the High Court is clearly in accordance with the 
terms of the section.*' 

The Judicial Committee will greatly defer on the question 
of value to the certificate given by the High Court. 4 * * 

An appeal admitted contrary to this section will be dismissed without 
being heard. 3 

A High Court cannot give leave to appeal in forma pauperis . 0 

“Section 111. Notwithstanding anything contained in 
section 109, no appeal shall he to His Majesty in Council : 

“(a) from the decree or order of one Judge of a High 
Court established under the India High Courts Act, 18(51, 7 
or the Government of India Act, 1915, 8 or of one Judge of 
a Division Court, or of two or more Judges of such High 
Court, or of a Division Court constituted by two or more 
Judges of such High Court, wherever such Judges are equally 
divided in opinion, and do not amount in number to a majority 
of the whole of the Judges of the High Court at the time 
being; or 

“ (b) from any decree from which under section 102 no 
second appeal lies. 

“Section 112. — (1) Nothing contained in this Code shall 
be deemed : 

“ (a) to bar the full and unqualified exercise of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty 
in Council, or otherwise howsoever, 9 or ” 


1 Muhaimiad Abdul Ghafur Khan 
v. Sea etary of State (1914), 36 All,, 325. 

2 Bajendra Kishore v. Bajhnmar 
Kamahya Naram Singh (1920), 5 
Pat, li. J., 719. 

8 See Banarsi Bar sad v. Kashi 
Krishna Bfarain (1900), 28 I. A., 11; 
23 AU., 227 ; 5 O. W. N., 193 ; 3 Bora. 
L. E., 154; Badha Krislm Das v. 
Bai Krislm Chand (1901), 28 I. A., 
182; 23 All., 415; 5 0. W. K, C89; 

3 Bom. L, B., 469; Badhahrishna 

Ayyar v. Swaminatha Ayyar (1920), 

48 1. A., 31 ; 44 Mad., 293 ; 25 O. W. N., 

630; 23 Bom. L. B., 718; Maharaf 

Bahadur Smgh v. Balohand (3920), 

48 r. A., 376 ; 25 0. W, N., 770. See 


O. 45, r. 8, of Act V of 1908. 

4 Roo Badhahrishna Ayyar v. 
Sundai aswaimcr (1922), 49 T, A, 
211 ; 45 Mad., 475. 

5 Karuppanan Servai v. Snnivasan 
Chetfo (1901), 29 I. A., 38; 25 Mad., 
215 ; 6 0. W. 3ST , 241 ; 4 Bom. L B., 
248 ; Banarsi, Bershad v. Kash% 
Krisluna Karami (1900), 28 I. A,, 31; 
23 All., 227 ; 5 O. W. N , 193 ; 3 Bom. 
L. B., 154. 

6 liamfmhen Lai v. Manna Kwm i 
(1936), 3 Bat. L. J., 179. 

7 24, 25 Viet, c. 104, ante, p. 19. 

8 5, G Geo. V c 63 ; Act XIH of 
1910, Rcb. 

9 Seo llahmbhoy v, Turner (1891), 
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Special leave iu only given to appeal where there is an important 
question of law' not merely affecting the rights between two persons. 1 

“(/>) to intsrtorc with any rules made by the Judicial 
Commit Leo of the Privy Council, and for the time boing in 
force, for the presentation of appeals to His Majesty in 
Council, or their conduct before the said Judicial Committee. 

“(2) Nothing herein contained applies to any matter of 
criminal or Admiralty ... 2 jurisdiction, or to appeals from 
orders and decrees of Prize Courts.” 


Chder 45, rule 4. For tho purposes of pecuniary valuation, suits Consolidation 
involving substantially tho same questions for determination and decided °** bU1< * & * 
by tlio same judgments * may be consolidated : but suits decided by 
separato judgments shall not he consolidated, notwithstanding that they 
involve substantially the same questions for deieiimnation 1 

Tho Judicial Committee can recommend special leave to appeal m Special leave 
cases whero thore is no appeal as of right. In one ease they recora- to appeal, 
mended leave to appeal against an order dismissing tho Master of the 
Supreme Court of Madras,'* and m another case they recommended such 
leave in a case whore a woman was refused cniolment as a pleader on tho 
ground of her sex. (> 

They refused such recommendation in tho case of an application 
by a Munsif who had been disclwged. 7 

A High Court may stay oxoeution proceedings pending an application 
for special leave." 


Rule 5. In tho event of any dispute arising betwoon the Emission of 

parties as to tho amount or value of the subject-matter of comot first 
instance, 


18 I. A., G; 15 Bom,, 155; Ihramul 
Bug v. Willcit 3 (190G), 83 Calc., 893 ; 
11 0. W. N. f 91G , Moh Ghana v. 
Ganaa Pat shad Singh (1901), 20 
I. A:, 40; 24 AU., 174, G C. W. N. f 
362; 4 Bom. L. ft., 159; Sadagopa 
Ghanar v. Bama llao (1907), 34 T. A., 
93, a t p, 99 ; 30 Mad., 185, at p. 188 ; 
11 C. W. H., 585, at p. 591 ; 9 Bom. 
L. B., 66 3. 

1 Khan Sahib v. Mat 1 Hindu Koihan 
(1921), P. C , 2G C. \V. N., xxxi. As 
to an appeal from a conviction for 
contompt of Court, soo Surendranaih 
JBanerjea v. Glmf Justice and Judges 
of High Court of Bengal (1883), 10 
I. A., 171, 10 Calc., 109. 

3 See unity p. G2. 

® I.e judgments appealed from. 
Deokinandan Prasad v, Nursing flaut 
(1921), 0 Pat. Ci. J., 97 i [1921 Pat.J, 
X. ajj. 


145. Soo Bijjnath v. Gtaham (1885), 
11 Calc., 740 , Joogul Rishat e v. 
Jolendromohmi Tagore (1882), 8 Calc., 
210, Bhagwan Smgh v. Bhawam 
Das (1920), 43 All., 223. 

4 As to tho caso whon thore is no 
consolidation but one docroo has boon 
drawn up, soo Vaithilmga Mudahar 
v. Somasnndaravi Chdtuir (1918), 42 
Had., 228 ; Ilayal Insurance Company 
v. Akhoy Coomar Vutt (1901), G 
C. W. K, 41. 

6 In re Minchin (1847), 4 M, X, A., 

220 . 

0 In re Sndhansu Bala JIacra, 
21/11/22, P. 0. See s.o. in Court 
bolow (1922), 1 Pat., 590. 

7 In re Sree Mohun Chutuck (1870), 
13 M. r. A., 343. 

8 Nanda K whore Smgh v Bam 
Golum tiahu (1912), 40 Calc., 955. 

25 
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tlie suit iu the Com l of first instance, or as to the amount 
or value ot the subject-matter in dispute on appeal to His 
Majesty in Council, tlie Court to which a petition tor a 
certificate is made under rule 2 may, if it think fit, refer 
such dispute for report to the Court of first instanco, which 
last-mentioned Court shall procoed to determine such amount 
or value and shall return its report, together with the evidence, 
to the Court by which the reference was made. 1 

As to execution pending appeal, see Act V of 1908, Older 45, rule 13 ; 
Nilyamom Dint ( Snmati ) v. hfadhu Sudan Sen (1911), 38 1. A., 74, 
38 Calc , 335 ; 33 Lom. L. It., 419 ; Nando, Kishore Svnyh v. Bam Oolam 
Salm (1912), 40 Calc., 955. 

A subordinate Court cannot stay llio exoeution of a decree passed by 
the High Court, pending the disposal of an appeal to "His Majesty in 
Council. 2 

As to tho appointment of a Itcceivor, sec Wasru' Nai tun Swr/h (Baja) 
v. Jagatlundju Knar (Bum), 4 Pat. L .T., 482 , [1920 l'at ], 181. 

As to appeals to His Majesty m Council m suits against Dokkhan 
Hirdars, son I ion ibay Ilegiilation XXIX ol 1827, sec. 5, ante, p. 151. 


i Roo Arumt Nip ay an v Bam- 2 Ttam llaluulw v liadha Knshcn 
chwndia (ianyadliui (3918), 42 Bom., (Uiandciji (1937), 3 Bat. B. 5., 40, 

609 ; 20 Bom. L. It., 418. [1917 Pat.], 285. 



PART 


Jurisdiction of Courts under Special Acts. 

This part deals with the jurisdiction given by the Legislature 
to certain of the ordinary Courts to deal with certain specified 
matters. 

Unless otherwise provided, the jurisdiction of the Court is Special 
determined by the Act by which it is given, and the Court proccdurc * 
to which jurisdiction is given is bound to follow the terms of 
the particular Act so far as it goes. 

If a special procedure bo provided an ordinary suit does not lie. 1 * 
Thus a suit docs not lie to sot aside an order made : 

(a) under section 7 of the Presidency Towns Insolvency Act, 1909 

(III of 1909) ; * 

(b) for the appointment of a guardian 1 


CHAPTER XXXI. 

Administration of Estates of Deceased Persons. 

Probate* ami Letters of Administration, 

As we have seen, the High Courts at Calcutta, 3 Bombay , 4 * High Courts. 
Madras, 3 Allahabad, 6 and Patna, 7 can by virtue of tlieir 
Letters-Patent grant probate of the wills and letters of 
administration to the estates of European British subjects 
leaving properly within the limits of their respective 
Provinces, and in the case of the High Courts at Calcutta, 

Madras, Bombay, and Bangoon, to the estates of all persons 

1 See Besant y. Narayaniah (3 914), Ooolbai v. Behramsha (1913), 38 Bom., 

41 I. A., 334; 38 Mad., 807; 18 615. 

C. W. N., 1089 ; 30 Bom. Xj. TJ., 625; 3 Ante, pp, 63, 64. 

Sham Lai v. Ijindo (J904), 26 All., 4 Ibid. 

594. s Ibid.. 

3 Abdul Lathee f v. Official Assignee 8 Ante', pp. 73, 74. 

of Madras (1912), 40 Mad., 1173; 3 Ante, p. 80. 
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leaving property within the respective limits of their ordinary 
original civil jurisdiction, namely , m tho towns of Calcutta, 
Madras, Bombay, and Rangoon. 

As to the powers o£ the High Court at Lahore, see Act V oL 1881, 
s. 2, j/osf, p. 390, and auit*, p. 87. 

Succcsfaiou Power is given by tho Indian Succession Act, 1805 (X of 
4 a * 1865), and the Probate and Administration Act, 1881 (V of 

1881), to grant probates of wills and letters of administration 
to the estates of deceased persons. 

Tho Indian Succession Act applies throughout British 
India 1 except in tho case of Hindus, Buddhists, 2 * * * * or 
Mahomedans. 

It has been declared in force m the Santhal 3?arganas,' } in tho Arakan 
Hills District (but not so as to aliect Native Christians), 1 in Upper Burma 
(except the Shan States)/* and in British Baluchistan.** 

Exemption The Local Government has power to exempt by order from the 

Succ^asionAct °l ,orn ^ lou ^ lc whole or any part of tho Indian Succession Act the 
* members of any race, sect, or tribe in tho territories administered by 
the Local Government, or any part of such race, sect, or tnbo to whom 
the Local Government may consider it impossible or inexpedient to apply 
the provisions of that Act, or of tho part of the Act mentioned m the 
order. 

The Local Government can from time to time rovokc such order. 7 * 

Hmdu Wilis Tlic Hindu Wills Act, 1870, 8 applied certain sections of 
Act ’ the Indian Succession Act, 1865,° to : 

(a) all wills and codicils made by any Hindu, Jaina, Sikh, 

03* Buddhist, on or after the 1st of September, 1870, 
within what are now the territories subject to the 
Governors of Bengal, and of Bihar and Orissa, and 
the local limits of the ordinary original civil juris- 
diction of the High Courts of Judicature at Madras 10 
and Bombay ; 11 and 

(b) all such wills and codicils made outside those terri- 

tories and limits, so far as relates to immovable 
property situated within those territories or limits. 


1 Acts X of 3865, fl. 2. 

2 Ibid. s. 333 . As to Brahmos, too 

In the goods of Jownendra Nath Boy 

(1922), 49 Calc., 1069 ; 26 0. W. N., 

790. 

» # Beg. Ill of 1872, s. 3, Sch. 

i Bog. IX of 1874, o 3. 

s Act XIII of 1898, s. 4, Sch. I. 


0 Reg. I of 1890, s. 3, Sch. 

7 Act X of 1865, s. 332, as amendod 
by Act XXXVIII of 1920, Sch. I. 

« Act XXI of 1870, s. 2. 

® Act X of 1865. , 

10 Ante, pp. 37, 38. 

11 Ibid . 
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The Probate and Administration Act, 1881, has now taken ^^ s ^, on 
the place of such of those provisions as relate to the grant of Act. 
probate or letters of administration 1 

That Act applies to the whole of British India. 2 

It has been declared m force m the following Scheduled Districts, 
viz. : m the Santhal Parganas," in Upper Burma (except the Shan States), 1 
and m British Baluchistan. 3 

Sections 4 to 147 of that Act apply in the ease of every 
Hindu, Mahomedan, or Buddhist, and persons excepted under 
section 332 of the Indian Succession Act. 0 

The District Judge 7 within the limits of whose jurisdic- Jurisdictiou of 
° „ . i i -i i • js i i District Judge. 

tion the deceased at the time of his death had his fixed place 
of abode, or had 8 some property, movable or immovable, can 
grant or revoke 9 probate or letters of administration 10 

If the testator did not dwell or did not leave assets within High Court, 
the limits of the Provinco a High Court has no jurisdiction. 11 

The District Judge has power to grant letters of adminis- 
tration or probate in respect of persons of every race or 
nationality, 12 and whenever 13 or wherever 11 the will was 
executed. 

The High Court at a Presidency town can grant probate 
or letters of administration to the Administrator-General. 15 


As to tbo right of the Administrator-General to letters of administra- Administrator- 


tion, see Act III of 1013, ss. 7-10, 13, 


General. 


a Act Y of 1881, ss. 2, 151. 

® Ibid.B.l. 

*> Bog. Ill of 1872, a. 3. 

4 Act XIII of 1898, n. 1, »Sch. I. 

4 Beg. I of 1890, s. 3. 

0 Act V ol 1881, s. 2. Practically 
tins moans that the Act applies to 
all persons. 

7 I.e. the Judge of a principal Civil 
Court of original jurisdiction. Acts 
V of 1881, s. 3 ; X of 18G5, s 3. This 
includes the High Court of Burma; 
of, JCsoof Hasshtm Dooply v. Fatima 
min (1890), 24 Calc., 30; 1 C, W. N , 
8, In Assam it means the Judicial 
Commissioner ; cf. Knsto Sari m 
Adhikarec (Thal&oot) v. Basoodcb Oho - 
shamec (1809), 12 W. It. O, B., 424. 

8 I.e. property in the possession of 
tlio deceased at the time of his death 
or claimed as being his; see llm 
Bahadoor Smgh v. Tlajmp Koer 


(Mahaianee) (1879), 4 C. L. B., 493. 
In the case of joint family property 
wla ieh passes by survivorship this docs 
not apply : Kali Kumar v. Nunabati 
Kuman (Mnstt) [1922 Pat.], 240. 

9 In the matter o/ Hum Lull 
Shalta (1882), 8 Calc., 570; 10 C. L. It., 
409. 

Acts X of 1805, ss. 240, 244 ; 
V of 1881, ss. 50, G2. 

11 In the matter oj Leaf mouth (1000), 
24 Mad,, 120. 

12 8 go Fardmijb Aspandiarji v, 
Navajbai (1892), 17 Bom., 089. 

53 See Krishna Kmkur Hoy v. Hai 
Mohwn Hoy (188G), 14 Calc., 37. 

14 fiavji Hanclml Jtfaik v. Vishnu 
Jianvhod Naik (1884), 9 Bom., 241 ; 
JO haw ao Dadajirao v. Lakslmibai 
(1895), 20 Bom,, 007. 

« Act III of 1913, s. G. 
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Except in cases to which the Hindu Wilis Act, 1870, 
applies, no Court in any local area beyond the limits of the 
towns of Calcutta, Madras, and Bombay, and the territories 
for the time being administered by the Governor of Burma, 1 
and no High Court in exercise of the concurrent jurisdiction 
over such local area hereby conferred, shall receive applica- 
tions for probate or letters of administration until the Local 
Government has, with the previous sanction of the Governor- 
General in Council, by a notification in the official Gazette, 
authorised it so to do. 2 

Courts A list of the Courts, which have been authorised to receive apphea- 

authorised to tions for probate and letters of administration under this provision is to 
applications * otln d in the “ Unrepealod General Acts,” edn. 4, vol. IJ I. p. 81. It 
practically includes all the High Courts and District Courts. 

In Bombay a probate matter can be tried in the first instance by an 
Assistant Judge. 3 

As to the transfer of proceedings under these Acts to Subordinate 
Judges and Munsifs in the Provinces of Bengal, Agra, Bihar, Orissa, and 
Assam, see ante, p IBS. 

Disposal of When the application is made to the Judge of a district 

application j n w hich the deceased had no fixed abode at the time of his 
made to Judge 

which deceased the Judge may in his discretion refuse the application, 

had no fixed if in his judgment it could be disposed of more justly or 
abodc ‘ conveniently in another district, or where the application 
is for letters of administration, grant them absolutely, or 
limited to the property within his own jurisdiction. 1 

This discretion does not extend to a ease whore there is no Court of 
concurrent jurisdiction in India to which application for probato can bo 
made. 5 

District The District Judgo lias the like powers and authority 

astogranTof' 8 * n re ^ on granting of probate and letters of adminis- 

probatcand tration and all matters connected therewith, as are by law 
vested m him in relation to any civil proceeding depending 
in his Court, 6 

Power to The High Court may, from time to time, appoint such 

delegate of judicial officers within any district as it thinks fit to act for 
District Judge, the District Judge as Delegates to grant probate and lettors 


1 Act Xin of 1808, s. 15. 4 Act V of 1881, s. 57 ; Act X of 

a Act V of 1881, s. 2, as amended 18G5, s. 241. 

by Aofc XXXVIII of 1920, Sch. 1. s Bhauian Dadajirao v. Lahsltmibai 

* Act XIV of 1869 ; Bom. Aot I of (1895), 20 Bom., 607. 

1900 ; Lasmi v. Aba (1908), 82 Bom,, « Acts V of 1881, s. 53 ; X of 1865, 

684 ; 10 Bom. L. R., 924. s. 230. 
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of administration in non-contentious cases, within such local 
limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established 
by Koyal Charter, 1 such appointment be made with the 
previous sanction of the Local Government. 

Persons so appointed shall be called District Delegates. 2 

Probate and letters of administration may, upon appliea- pobaie and 
tion for that purpose to any District Delegate, be granted administration 
by him in any case in which there is no contention, if it ™ i)Meg^te! ed 
appears by petition (verified as hereinafter mentioned) that 
the testator or intestate, as the case may be, at the time 
of his death had his fixed place of abode within the jurisdic- 
tion of such Delegate 3 

A Diwtuel Judge can refer a <;aso to a "District Delegate for inquiry 
and report. 1 


The jurisdiction of a delegate to grant probate and letters 
of administration depends upon whether the deceased at the 
time of liis death resided within the jurisdiction of such 
delegate. 5 

Probate or letters of administration shall have effect over cwiusiveness 
all the property, movable or immovable, of the deceased, let&r^of ° ° r 
throughout the Province in which the same is or are granted. 0 adminstmiion - 
And it shall bo conclusive as to the representative title 
against all debtors of the deceased, and all persons holding 
property which belongs to him. 

And shall afford fall indemnity to all debtors paying their 
debts, and all persons delivering up such property to the 
person to whom such probate or lottors of administration 
shall have been granted. 


Provided that probates and letters of administration Meet of 

, -t unlimited 

granted — probates 

(ft) Ity u Tligh Ooarl, or iSHS** 

(h) by a District Judge, where the deceased at the timo 

of his death had no fixed place of abode situato 


^ I .< 2 . the highest Court of Civil 
Appeal : Acte X of 1805 , s . 3 ; X of 
1897 , « ( HI ). 

■ Acte V of 1881 , 8 . 52 ; X of 18G5 , 
s , 235a, added by Act VI of 1881 , s . 2 . 

a Act V of 1881 , h. 58 ; Act X of 
18G5 , h. 211a, added by Act VL of 

i88i, h. a. 


4 Kwija Lai Ghoiodlmry v. Kailash 
C liandt a Chowdht'y (1 910), i 4 CUV. N 
1008, at £>. 3070. 

» Act X of 1805, s. Sdl ; V of 1883, 
s. G2. 

8 Sco Kishorbai Iievadrts v. Uan- 
chodm Dhnlitz (1914), 88 Bom., 427 ; 
1G Bom. L. B., 459. 
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District Dele- 
gate -when not 
to grant 
probate or 
administration. 


Power to 
tiansmit state- 
ment to 
District Judge 
in doubtful 
cashes where no 
contention. 


Power to 
refuse letters of 
administration* 


within the jurisdiction of such Judge, and such 
Judge certifies that the value of the property affected 
beyond the limits of the Province does not exceed 
ten thousand rupees, 

shall, unless otherwise directed by the grant, have a like 
effect throughout the whole of British India. 1 * 

As to the effect of probate or letters of administration 
granted to an Administrator-General, see Act XIII of 1913, 
B. 24. 

A District Delegate shall not grant probate or letters of administration 
in any case m 'which there is contention as to the grant, or m which it 
otherwise appears to him that probate or letters of administration ought 
not to be granted in his Court. 

Explanation . — By “ contention ” is understood the appearance of 
any one in person, or by bis recognised agent, or by a pleader duly 
appointed to act on his behalf, to oppose the proceeding.- 

In every case in which there is no contention, but it appears 
to the District Delegate doubtful whether the probate or lotters 
of administration should or should not ho granted, or when 
any question arises in relation to the grant or application 
for the grant, of any probate or letters of administration, 
the District Delegate may, if he thinks proper, transmit a 
statement of the matter in question to the District Judge, 
who may direct the District Delegate to proceed in the matter 
of the application, according to such instructions as to tho 
Judge may seem necessary, or may forbid any proceeding 
by the District Delegate in relation to the matter of such 
application, leaving the party applying for the grant in question 
to make application to tho Judge. 3 

Notwithstanding anything hereinbefore contained, it shall, 
except in cases to which tho Hindu "Wills Act, 1870, applies, 4 
be in the discretion of tho Court to make an order ref usin g, 
for roasons to be recorded by it in writing, to grant any 
application for letters of administration made under this Act. 0 

Tin; effect o f this provision apparently is that, in cases to which tho 
Hindu Wills Act applies, the Court must grant lotters of administration 
with tho will annexed to tho person who under tho Probate and Ailmiius- 


1 Acts V of 1881, s. 60 ; X of 18C5, a Acts V of 1881, s. 7; X of 1805, 

s. 242 ; XIII of 1870, s. 2 ; V1H ot s. 208li ; VI of 1881, s. 7. 

1C03, s. 8. * Act XXI of 1870, s. 2, ante, v. 

8 Aots V of 1 881, s. 78 ; IX of 1806, 888. 

s, 203a ; VI of 1881, s. 7. 5 Act V. of 1881, s. 86. 
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tvatioa Act 1 * shows himself entitled thereto ; but where the will is not 
governed by the Hindu Wills xlet, the Court can refuse to grant letters. 

Every order made by a District Judge or District Delegate Appeals, 
by virtue of the powers conferred upon him by the Indian 
Succession Act, 180 * 5 , oi* by the Probate and Administration 
Act, 1881 ,- is subject to appeal to the High Court under the 
rules contained in the Code of Civil Procedure applicable to 
appeals, 3 4 

It has been held that there is an appeal from the following orders : 

(a) any order granting or refusing probate or letters of adminis- 

tration ; 1 

(6) an order under section 90 of the Probate and Administration Act, 

1S81, granting pel mission to dispose of immovable property, 5 6 

(r) an older on an application for revocation of probate , 0 

00 an order admitting a person as caveator, 7 

It has been held that there is no appeal m the following cases, but m 
some of the eases it may be possible to set aside an order on revision * s 

0t) from an order refusing to admit a person as caveator ; l) * 

(b) from an order as to the snflicicncy of security , 10 

(o) from an older directing u tiiat the case bo reopened, that probate 
be suspended ” for a time certain, “ and that the executor bring 
m bis e\ idenco to prove 3ns light to obtain probate ; ” 11 

00 from an order assigning an administration bond; la 

O’) from an order as to security , 1J 

(/) from an order refusing to amend a clerical error in a grant of 
probate. 11 

In Bombay there is no appeal to the District Judge from a decision 
of the Assistant Judge. 16 


1 Sections 18-21. 

a l.e, by 11 ic wholo of ihoso Acts, 
soo UmacAaran Vas v. ftluktahcM 
Dash (1900), 28 Calc., 119 ; 5 0. W. N., 
443. 

* Acts X of 1805, s. 203 ; V of 1881, 
s. 80; Act V of 1908, Part VIII; 
ante , chap, xxviii. 

4 Mount Stephens v. Omc (1913), 35 

All., 448. 

6 Umichautn Dm v. MuUaJmhi 
Vasi (1900), 28 Calc , 149 ; 5 0, W. N,, 
443; Sarat (J hand) a J'al v. Denode 
Krnnari IJasm (1915), 20 0. W. N„ 28. 

0 A dm (Sheikh) v. Chandra Nath 
Kamilas (1904), 8 0. W. IT., 748. 

7 A bhiram Doss v. Gopal Voss 

(1889), 17 Calc., 48. 

* Khettrcwwni Vasi v. Shyaim 


Chum Kundu (1894), 21 Calc,, 539, 

9 Ibid. 

10 J Lucas v. Lucas (189 L), 20 Calc., 
245. 

11 Ih ojonath Pal v, Dasmony Vassce 
(1878), 2 0. V. H., 589. Tho order 
was treated as being in the nature 
ol an older for review, Such an 
order might, under tho present law 
(Act V of 1908, O. 47, rr. 7, 9), bo 
appoalablo. 

12 KcUmttddin v, Meharui (1912), 
39 Oalc., 503. 

18 Lucas v. Lucas (1891), 20 Calc., 
245. 

14 O m indr a Kumar Das Gupta v. 
Jtajeswari Hoy (1899), 27 Calc,, 5, 

u Laxmi v, Aba (1908), 82 Bom,, 
034; 30 Bom, L. lb, 924, 
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Concurrent 
jurisdiction of 
High Court. 


Removal of 
executor or 
admmistratoi. 


Directions to 
executor or 
admimstiatoi. 


Power to 
dispose of 
property. 


Succession 

certificates. 


As to Letters- Patent appeals, see ante, pp. 50, 72, 78, So, 90, 91 

As to appeals to His Majesty in Council, see ante, pp. 378, 379. 

The High Court 1 has concurrent jurisdiction with the 
District Judge in the exercise of all the powers hereby con- 
ferred upon the District Judge. 2 3 

“ The High Court may, on application made to it, suspend, 
remove, or discharge any private executor or administrator, 
and provide for the succession of another person to the office 
of any such executor or administrator who may cease to hold 
office, and the vesting in such successor of any property 
belonging to the estate. 55 3 

Where probate or letters of administration in respect of 
any estate have been granted under the Indian Succession 
Act, 1865, 4 * or the Probate and Administration Act, 1881, 6 
the High Court 6 may, on application made to it, give to tho 
executor or administrator any general or special directions 
in regard to tho estate, or in regard to the administration 
thereof. 

As to tho power winch tho Court can give to an executor or adminis- 
trator to dispose of property vested m him, sec section 90 of the Probate 
and Administration Act, 1881, as substituted by Act VI of 1889, 
section 14. 


Succession Certificates, 

By the Succession Certificate Act (Y1I of 1889), tho Court 
of the Distiict Judge within whose jurisdiction the deceased 
ordinarily resided at the time of his death, or if at that time 
he had no fixed residence there, the Court within the juris- 
diction of which any part of tho property of the deceased may 
bo found, may grant a certificate 7 empowering the applicant 


1 That is to say tho highest Court 
of Appeal in tho paiticmiai’ part of 
British India; Acts X of 1897, s. 3 
(24); X ol 1865, s. 3. It includes 
both the appellate ancl original juris- 
diction : Nagendrabala Dcbi v. Kashi - 
pah Ghoivdhiy (1909), 37 Calc,, 221; 
In the goods of Mohmdni Naram Hoy 
(1900), 5 0. W. N., 377. 

2 Acts V of 1881, s 87 ; X of 1805, 
s. 264. 

3 S. 264a, .added to tho Indian 

Sucoossion Act, 1805, and s. 87 a, 

added to tho Probate and Adminis- 


tration Act, 1881, by Act XVIII of 
1919, Soli. 1. 

4 S. 2G4b, addod to tho Indian 
Succession Act, 1805, by Sell. 1 of 
Act XVIII of 1919. 

c S. 87n, added to tho Probate and 
Administration Act, 1881, by Sch. I 
ot Act XVJJI of 1919. 

6 A District Court cannot give 
directions . Wmsor v. Winsor (1919), 
22 Bom. L. B., 396. 

7 Act VII of 1889, s. 5. As to the 
grant of a joint certificate, see Iiam 
HaJ v. Bmj Nath (1913), 35 AU., 470. 
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to collect specified debts and securities, and may 1 empower 
him : 

(a) to receive interest or dividends on, or 

(b) to negotiate or transfer, 

(c) both to receive interest or dividends on, and to negotiate 

or transfer, the securities or any of them. 

There is a difference of opinion as to whether a certificate can bo 
given with respect to a portion only of a debt The Allahabad High 
Court considers that it cannot bo so given. 2 3 The High Court of Calcutta 
has taken a different view.* It is submitted that the former view is 
prof 01 able. 

The Court also has power to revoke a certificate granted Revocation, 
by it . 4 

An appeal lies to the High Court from an order of a Appeal. 
District Court granting, refusing , 5 * or revoking a certificate 
under the Act . 0 

There is an appeal from an order for tho issue of it certificate on 
security being given, 7 but no appeal lies from an order that a certificate 
be not granted unless security be given. 8 

Such certificate has effect throughout British India . 9 

The Act applies to the whole of British India (inclusive 
of Upper Burma except the Shan Stales ), 10 

The Act has been declared to be in force m British Baluchistan, 11 in 
the Angul District, 12 and in the Santhal Parganas. 13 


1 Act VIT of 1889, s. 8. 

2 Sughra Begam v. Mahomed Mir 
(1920), 43 All., 341, following Ohafur 
Khan v. Kalandavi Begam (3910), 
33 All., 827. 

3 Mohamed Abdul Hossain v. 
Sarifan (1913), 36 0. W. N., 233 ; 
Annaimrna JJasee v. Nalini Mvhun 
Bas (1914), 42 Calc., 10 ; 18 0. W. N., 

830. 

* Act VII of 1889, s. 18. Sukhia 

Bern v. Secretary of State (1914), 

19 0. W, H., 554. 

1 Sharifunnissa Ihbi v, Masnm 

Ah (1920), 42 All., 347. 

• Act VII of 1889, s. 19. This 

docs not includo an ordor extending 

a certificate under section 30 of tho 

Act : Venkatcswarnhc v. Brahmara - 
mtu Baja Kristnap (1901), 25 Mad., 


034. 

7 Anya Villai v. Thangammal 
(1896), 20 Mad., 442; Bad ha Itani 
Dassi v. Bnndabun Chunder Basack 
(1897), 25 Calc., 320; contra, Bhag - 
wani v. Manm Lai (1893), 13 All., 
214 ; Devkore (Bai) v. Lalchand 
Jivandas (1894), 19 Bom., 790. 

8 Alta Soondari Dasi v. Srinath 
Sa7ia (1893), 20 Cal., 041 ; Rama 
Ileddi v. Papi Beddi (1895), 19 Mad., 
199 ; Nandhorc (Bai) v. Sha Maganlal 
(1011), 30 Bom. 272 ; 13 Bom. B. R, 
3208. 

8 Acts VII of 1889, a. 15 ; XIII of 
1898, h. 4, & oil. 1. 

18 Act VII of 1889, s. 1 (3). 

11 Beg. I of 1890, m. 3. 

12 Beg. Ill of 1913, s. 75. 

13 Bog. HI of 1872,s.3,Soh. 
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investiiuiooi The Local Government, may invest any Court inferior 
mfLrioi: Courts * n g ra( j e £ 0 a j)i s trxct Court , 1 or any class of such Courts , 2 
jurisdiction. w jth the functions of a District Court uncle]' the Act, and 
may cancel or vary any such notification . 3 

Any inferior Court so invested shall, within the local 
limits of its jurisdiction, have concurrent jurisdiction with 
the District Court in the exercise of all the powers conferred 
by the Act upon the District Court, and the provisions of the 
Act relating to the District Court apply to such an inferior 
Court as if it were a District Court. 

Provided that an appeal from any such order of an inferior 
Court, as is mentioned above, lies to the District Court, and 
not to the High Court, and that the District Court may, if 
it thinks fit, by its order on the appeal, make any such 
declaration and direction as is authorised to the High Court 
to make 4 on an appeal from an older of a District Court . 5 

As to tlic eases m which an appeal lies, see ante , p. 305. 

An ordor of a District Court on such appeal is, subjoet 
to tho provisions of the Civil Procedure Code as to reference, 
rovision, and review , 0 final . 7 

The District Court may withdraw any proceedings under 
the Act from an inferior Court, and may either itself dispose 
of them or transfer them to another such Court established 
within the local limits of the jurisdiction of the District Court 
and having authority to dispose of the proceedings . 8 

Administrator- The High Court can givo the Admistrator-Geueral directions regaid- 
OunornU ing the administration of tho estate. 0 


Property Protection . 

Disputes as to In case of disputes as to the succession 10 to property, 
hue .esaion. £j )0 g uecegs i 01i (Property Protociion) Act (XIX of 1841) gives 


1 Any Civil Court which for any 
of tho purposes of any ouactmont 
is subordinate to or subject to tho 
control of a District Court is for tho 
purpose of this provision doomed to 
bo a Court inferior in grade to a 
District Gouit : Act VII of 1880, 
s. 26 (6). 

a Act VII of 1889, s. 26 (0). 

3 Ibid, s. 2G (1). 

4 AntGt pp, 894, 895, 


6 Act VII of 3889, s, 20 (2). 

5 Act V of 1908, Part VIII. 

7 Act VII of 1889, h. 2G (3). 

8 Ibid . s. 26 (4). 

8 Act III of 1913, s. 28. 

10 This does not inoludo tho case of 
survivorship in a family governed by 
tho Mitakshara school of law: Sato 
Koer v. Qopal Sahu (1907), 34 Calc., 
929; 12 C. W. 65. 
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to a District Judge power to determine summarily the right Safety oc 
to possession, and to appoint curators pending such inquiry. as “ ol,s ' 

Fis order is not subject to appeal. 1 

This Act Ium boon cictondod to Smdk by Bombay Aol XII of I860, 
s. 12. 

In cases governed by the Indian Succession Act, until Protection of 
probate bo granted of the will of a deceased person, or an rroperty * 
administration of his estate be constituted, the District Judge, 
within whose jurisdiction any part of the property of the 
deceased person is situate, is authorised and required to 
interfere for the protection of such property at tho instance 
of any person claiming to bo interested theroiu, and in all 
other cases where the Judge considers that tho properly 
incurs any risk of loss or damage ; and for that purpose, 
if ho shall see fit, to appoint an officer to take and keep 
possession of tho property. 3 

When any person has died leaving assots within tho local Collection of 
limits of tho ordinary original civil jurisdiction of the High Admimatrator- 
Courts of Bengal, Madras or Bombay, 3 and such Court ia 00001 * 1 * 
satisfied that there is no person immediately available, who 
is legally entitled to the succession of such assets, or that 
danger is to he approhonded of misappropriation, deterioration, 
or waste of such assets, before it can bo detormined who may 
bo legally entitled to the succession thereto, or whether the 
Administrator-General is entitled to loiters of administration, 
tho Court may direct the Administrator-General to collect and 
hold such assots until tho right of succession 4 or administra- 
tion is determined. 5 

There are also certain local Regulations dealing with tho L ' )cal 
administration of estates. regulation,. 

The Bougal Wills and Intestacy Regulation, 1799,® pro- Bps® 1 ! A^ra, 
vides that whore tho right of succession to the estate of a OrisS. and 
deceased person, subject to tho jurisdiction of a District Court, 
is disputed botween several claimants, one of whom may 
have taken possession, tho District Judge, on a regular suit 

1 Jusada Komwar v. Qowrec Hyj- 4 Toslafco or Intoslate : Tn ilu> 
nalh Pemhad (1800), 3 Inrt. Jur., 805; goods of Pasupati Muherjea ( 1019 ) 

6 VV. B. M. A., 53 ; Gajadhar v. 24 0. W. N., 320.! 

Mcglia (3922), 44 All., 540. » Act III of 1913, a. 11 (1), 

a Act X of 1865, h. 239. » Bog. V of 1709. 

* Ante, pp. 387, 388. 
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being preferred by the party out ot possession, may require 
security from tho person in possession. 1 


Ibis Regulation applies to the former Pi ounce ot Bengal except as 
regards tho scheduled districts - 

It applies to West Jalpaiguri." It is barred in the Chittagong ITill- 
tracts. 1 


In the event of such person being unable to give security, 
and in all cases wherein thoro may bo no person authorised 
and willing to tako charge ol tho landed ostato oi a person 
deceased, the Judge within whose jurisdiction such estate 
may be situated for in which tho deceased may have residod, 
or the principal part oi' the estato may lie, in the event of 
its being situated within two or more jurisdictions) shall 
require the Collector of land revenue of the district wherein 
the estate may be situated to appoint an administrator for 
tho care and management of the estato 5 

As to tho power to authorise any Subordinate Judge or Munsif to 
take cognizance of proceedings under this Regulation, noc Act XII of 
1887, s. 28, ante, p. 113. 

As to tho duty of tho District Courts, in the case of persons dying 
intestate, leaving personal'- property to which there is no claimant, see 
section 7 of this Regulation as amended by Acts I of 1903, Sell. II, Parti 
and IY of 1914, Sck , Tart III. 

The Madras Administration of Estates Regulation, 1802 
(Madras Regulation III of 1802, as amonded by Madras 
Regulation Y of 1829), which appbes throughout the Presi- 
dency of Madras (except the Scheduled Districts), 7 contains 
provisions similar to thoso enacted for Bengal. 8 

No appeal lies from an order made by a District Judge 
under section 1(5, clause 7, of this Regulation (adopting 
measures when thero is no claimant). 9 ° 

By the Bombay Administration of Estates Regulation, 1827 
(Bombay Regulation VIII of 1827), which applies throughout 
the Presidency of Bombay, except tho Scheduled Districts, 19 and 


* S.4. 

8 Act XV of 1874, a. 0. 

» Bengal Code, od. 1913, Vol I, 
p. 77. 

4 Rog. I of 1900, h. 4 (2). 

8 Rog. V of 1799, a. S. 

8 I.c. movable : Shib Ram Lai v. 


Raj Coomar Mttier (I860), 6 W. R. 
0. R„ 48. 

7 Act XV of 1874, s. 4, Seh. II. 

8 Ante, pp. 397, 398. 

0 Narasayyav. Collector of Ananta- 
pur (1900), 24 Mad., 93. 

10 Act XV of 1874, s. 5. 
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has Loci! extended to Smdii , 1 if an heir, executor or adminis- 
trator is desirous of having his right formally recognised by 
the Court, for the purposo of rendering it more safe for 
persons in possession of, or indebted to, the estate to acknow- 
ledge and deal with him, the District Judge, on application, 
shall issue a proclamation inviting all persons to appear and 
enter objections . 2 

Tho Judge is to investigate the case and grant or refuse 
a certificate of heirship, executorship, or administratorship . 3 

If the question at issue is of a complicated or difficult nature, the 
Judge may suspend proceedings until tho question has been tried by a 
regular suit. 4 

An appoal lies from the order of a District Court refusing 
a certificate/* 

Hoction !) is as follows : — 

“Whenevor there is no person on the spot entitled and 
willing to take charge of the property of a person deceased, 
where the right of succession is disputed botwoon two or more 
claimants, none of whom lias taken possession, or where tho 
heirs are incompetent to the management of their affairs 
from infancy, insanity or other disqualification, and have 
no near relations entitled and willing to take charge on their 
behalf, the Judge, within whose jurisdiction such property 
is, may appoint an administrator for the management thereof, Administrator 
until the lawful heir, executor, or administrator appears, or 
tho right of succession is determined, or the disqualification 
of the heir is removed, as the case may bo, whon the Judge, 
on being satisfied of the facts, shall direct the administrator 
in charge to dclivor over the property to such person, with 
a full account of all receipts and disbursements during the 
period of his administration.” 

Whon a person dies intestate and without known heirs the Heirs, etc., 
Judge, within whoso jurisdiction the property is, shall appoint lmknovrn * 
an administrator for tho management thereof and shall issue 
a proclamation . 0 


1 Bom. Act XII of 18GG, b. 12. 4 (1). 

2 Bom. Rog. VIII of 1827, s. 2. « Ibid . b. 4 (2). 

As to tho jurisdiction of n Subordinate fi Javenml v. Nazir, Poona ( 1893), 

Judgo, soo Pitamhar Mancharam v. 18 Bom., 748 ; Mangubai v. Abaji 
Ishvar Jadw am (1802), 17 Bom., 230. (1894), 19 Bom., 399. 

3 Bom. Kog. VIII of 1827, ss. 3, 6 Born. Rog. VIII of 1827, s, 10 (1). 
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If the heir appears he is to be put into possession . 1 If 
no heir appears and establishes his right, a reference is to 
be made to the High Court, who will grant time or order a 
sale and the proceeds to be deposited . 2 

As to the sealing in the United Kingdom of Indian probates and 
letters oi administration, and of probates or letters of administration 
granted by British Courts m foreign countries, see 55, 56 Yict. c. 6 ; 
8, 4 Geo. V. c. 36. 



CHAPTER XXXII. 

Guakdianship of Minobs. 

We have already seen that the High Courts at Calcutta, 1 
Madras, 2 Bombay, 3 Allahabad, 4 Patna, 5 Lahore, 6 and Rangoon, 7 
have by their Letlers-Palent jurisdiction with regard to the 
persons and estates of infants. 

The appointment and removal of guardians of tho persons 
and property of minors and the regulation of thoir relations 
with their wards are also dealt with by the Guardians and 
Wards Act, 1890 (VIII of 1890). 

Except in a suit a District Judge can only exorcise powers 
oxpressly givon by the Act. 8 In matters which are provided 
for by the Act no suit lies. 9 

By that Act power is givon to tho District Court, that is, 
the principal Civil Court in each district, including in tho 
case of the towns of Calcutta, Madras, and Bombay, the High 
Court in tho exercise of its ordinary original civil jurisdiction, 10 
to appoint guardians. 

As to tho guardianship oi Hindu children whoso mother has re- 
married, soc Act XV o£ 1806, s. 3. 

The Guardians and Wards Act does not give to the District 
Court any power or authority over persons other than tho 
guardian or the minor oxcopt in so far as it deals with tho 
question as to who is tho proper person to bo appointed 
guardian, or whether a particular guardian should be removed 
or not, and as to restoring the ward to the custody of the 
guardian . 11 


1 Ante, p. 57. 

a Ibid , 

■ Ibid . 

* Ante, p. 72. 

0 Ante , p. 79. 

6 Ante, p. 8G. 

* Ante, p. 91. 

8 Achral Lai Jelmcmdas v, Chi- 

T- C.J.L 401 


rnmhl Parbhudas (1910), 40 Bom.* 
GOO ; 18 Bom. L. E., 682* 

0 Utmi Knar v, JJhagwania Kuar 
(1915), 37 All., 535. 

10 Act VX11 o 1 1890, k. 4 (4). 

11 Somak/ca v. Hamah (1911), 80 
Mad., 39. 

26 


Guardians olid 
Wards Act. 
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If the application is with respect to the guardianship 
of the person of the minor, it must be made to the District 
Court having jurisdiction in the place where the minor 
ordinarily resides . 1 

If the application is with respect to the guardianship of 
the property of the minor, it must 2 be made either to tho 
District Court having jurisdiction in the place where the 
minor ordinarily resides , 3 or to a District Court having juris- 
diction in a place where he has property , 4 

The place of domicile of tlie minor is immaterial. 5 

II an application with respect to the guardianship of the 
property of a minor is made to a District Court other than 
that having jurisdiction in the place where the minor 
ordinarily resides, the Court may return the application, 
if in its opinion the application would be disposed of more 
justly or conveniently by any other District Court having 
jurisdiction . 6 Such order is appealable to the High Court . 7 

Thorc is no objection to the Deputy Commissioner of the Santhal 
Pargitnas making the application, even though the application be to 
liimself as District Judged 

A guardian of the person of a minor residing out of British India 
cannot bo appointed, although it may bo sometimes necessary to appoint 
a guardian of his property in British India. 0 

If proceedings for the appointment or declaration of a 
guardian of a minor are taken in more Courts than one, 
each of those Courts shall, on being apprised of the proceedings 


1 Act VIII of 1890, s. 9 (1). Bcsant 
v. Namyaniah (1914), 41 I. A., 314 ; 
38 Mad., 807; 18 C. W. N., 1089; 30 
Bom. L. R., 625. Should it happen 
that tho minor has moro than ono 
residence and docs not reside in ono 
more than m another, then tho 
application can be made to tho Court 
of tho district in which either of such 
residences is situate ; but it is moro 
convenient and propor that tho appli- 
cation should bo mado to tho Court 
of tho district in which is situate that 
ono of these residences which tho 
minor is actually inhabiting at the 
time of the application, as it will bo 
then easier for the Court to exorcise 
its duty of appointing a guardian of 
the minor’s person, 

* Act Vm of 1890, s. 9 (2). 


3 Soo above, note 1. 

4 lx. property of which a guardian 
can be appointed under the Act (soo 
post , p. 403), As to a minor’s share 
in joint family property, see Trovolyan 
on Law of Minors, 5th odn., pp 95, 
96, An order made by a District 
Court having jurisdiction would apply 
also to property of the minor outside 
the limits oi tho Jurisdiction of that 
Court. 

c Ward v. Velchand Umedchand 
(1909), 34 Bom., 121 ; 11 Bom. L, R., 
1137. 

8 Act VIII of 1890, s. 9 (3). 

* Ibid . s, 47. 

8 Keshobati Kumari v. Satya Na* 
rain Singh (1907), 34 Calc., 569. 

3 Of. Maganbhai v. Vtihoba (1870). 
7 Bom. H. 0. A. O. 7. 
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in the other Court or Courts, stay the proceedings boloro 
itself. If the Courts are both or all subordinate to the 
same High Court, they shall report the case to the High 
Court, 1 and the High Court shall determine in which of the 
Courts the proceedings shall be had. In any other case the 
Courts shall report the case through the Local Government 
to the Governor- General in Council, and the Governor- General 
in Council shall determine in which of the Courts the pro- 
ceedings shall be had 2 

As to the power of the Court to appoint a guardian, see Appointment 
Act VIII of 1890, s. 7. 


ot guardian. 


The Court cannot 3 appoint or declare a guardian of the Guaidmn not 
property of a minor whose property is under tho supenn- i )V the Court in 
tendence of a Court of Wards, or appoint or declaro a ccrLalu cafaca * 
guardian of tho person — 

(a) of a minor who is a married female and whose husband 

is not in tho opinion of the Court unfit to be guaidian 
of her person, or 

(b) subject to the provisions of tho Act with respect to 

European British subjects, 4 of a junior whose father 
is living and is not, in the opinion of the Court, 
unfit to he guardian of the person of the minor, 5 * or 

(c) of a minor whose property is under the superintendence 

of a Court of Wards competent to appoint a guardian 
of the person of the minor. 

The Court cannot 0 appoint another person guardian in Where 
the placo of a guardian who has been appointed by will or guardian or 
other instrument, or who has been appointed or declared appomtedby 
by the Court, unless such guardian is dead or lias been Courfc * 
removed by the Court for any of tho causes mentioned in 
section 89 of the Act, 7 or has been discharged by tho Court 
at his own request. 8 

In Bengal, whenovor a Civil Court is satisfied that an Charge made 

over to Court 


1 This report is a ministerial aol, 
and not a judicial roferonco: In 
the matter of Fakarnddm Mahomed 
Ghowdhry (1898), 20 Calc., 133 ; 3 
C. W. N., 91. 

2 Act VITJ of 1890, s. Id. This 

section does not apply to proeoediugs 

on tho original side of a High Court : 

In the matter of Fakcvt uddin Mahomed 

Chowdhry (1898), 2G Calc., 133 ; 3 


C. W. N., 91. 

« Act VI1T of 1890, s. 19. 

« Ilnd> s. 17. 

6 JJemnt v. Nrn ayaniah (1914), 41 
1. A., 3L4; 38 Mad., 807; 18C.W.N., 
1089; 1(5 Horn h. R, 025. 

« Act VlIXof 1800, 8. 7. 

7 Post , p. 404. 

* Sec Act V1U of 1890, s. 40. 
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order should be made, appointing a guardian of tbo person 
or property of a minor or bolli ? and whenever a Civil Couif 
removes the guardian of a ininoi,* if the property of sueli 
minor consists in whole or in part, of land or any inteiost 
m land, the Civil Court may 2 apply to the Court of 'Wards 
to take charge of the person and property of such minor, 
hut it is in the discretion of the Court of Wards to take 
charge of such person or property or to iefuse to do so. 3 

For certain specific causes the District Court may remove 
a guardian appointed or declared by the Court, or a guardian 
appointed by will or other instrument.' 1 

There is also power to discharge a guardian, 5 and to 
appoint a successor to a guardian who is dead, or who has 
been discharged or removed. 0 

Section 43 gives to the Court power to regulate the conduct 
or proceedings of guardians and to enforce its orders. 

The Court has no power to sanction the marriage of tin* minor in a 
case where proceedings for the appointment of a guardian art' pending 7 
As to the interference by the Court to rosttam the* man*u«;e of a minor, 
see Trevelyan on the Law of Minors, 5th odn., p. 2 LB. 

The Court inay s call upou the Collector, or upon any 
Court subordinate to tbo Court, for a report on any matter 
arising in any proceedings under the Guardians and Wards 
Act, and treat tho report as evidence. 

For tho purpose of preparing tho report the Collector or tho Judge of 
the sulxirdinate Court, as tho case may bo, shall malco such imjuiry as ho 
deems necessary, and may for the purposes of the inquiry exorcise any 
power of compelling the attendance of a witness to give evidence or 
produce a document which is conferred on a Court by the Code of Civil 
Procedure. 11 

An appeal lies 10 to tho High Court from an order made 
by a District Court : 

(<f) appointing or declaring or refusing to appoint or 
declare a guardian ; 11 or 


i Act VII f of 1800, s. SO. 

8 Of. In thomaiiei of Jiocvey (1880), 
4 Born*, 635. 

s Bon. Act IX of 1879, s. 10 m 
amonded by Act IY of 1892, a. G. 

* Act VIII of 1800, s. 89. Boo 
Trovolyan on tbo Law of Minors, 
6th odn., chap, xii. 
s Act Vlfl of 1890, p. dO (2). 


6 Ibid, s, 42. 

7 Lamnnarmjan v. Vttrmtibai 
(1919), 44 Born., GOO; 22 Bonn L. It., 
399. 

s Act VI II of 1890, s. 4G (3)* 
e Ibid. s. 40 (2), 

Act YII1 of 1890, 8.47. 

3 A »Sco Ahmad Ali v. Jtaisunnma 
(1918), 17 0. W. N„ 429* 
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(b) returning an application ; or 

(V) making or refusing to make an or<ler for the return 
of a ward to the custody of his guardian ; or 
(//) refusing leave for the removal of a ward from the 
limits of the jurisdiction of the Court, or imposing 
conditions with respect thereto ; or 
(y) refusing permission to a guardian to do an act referred 
to in section 28, or section 29 ; or 
(/) defining, restricting, or extending the powers of a 
guardian; or 

(V) removing a guardian; or 

(h) refusing to discharge a guardian; or 

(i) regulating the conduct or proceedings of a guardian, 

or settling a matter in difference betwoen joint 
guardians, or enforcing the order ; or 

(j) imposing a penalty. 

As to an appeal m a High Court itself from an order made by a single 
Judge, sec ante , pp. 50, 72, 78, 85, 86, 00, 01. 

There is no appeal from an order : 

(a) refusing remuneration to a guardian , 1 

(b) refusing to remove a guardian ; 8 

(c) discharging a guardian ; 

(cl) refusing to asslgu an administration bond/'' 

As orders under the Guardians and Wards Act do not Majesty m His 
bear an appealable value, there is no further appeal as of Council, 
right to His Majesty in Council. 1 

Except so far as a right of appeal is given or an order Fmainy of 
is liable to be set aside on revision, 5 an order made under ° r ers * 
the Guardians and Wards Act is final, and cannot bo contested 
by suit or otherwise. 6 

There is no appeal from an ordor granting or refusing 
leave under section 28 or 29 of the Act. 7 

1 Gangadhar B. Mule v. Shivlm - 1G4 ; 7 Bom. L. Jl , 803. 

grao Jagdevuio (1899), 24 Bom., 95; 4 See Pewee Payee (Mussamnt) v. 

1 Bom. L. B., 547. Mua buns Kooer (1870), 14 W. B. G, B., 

3 Mohima CJmnder Biswas v. 299; and see High Court Lotters- 
Tanni Bunker Chose (1892), 19 Cal o., Patent, 1865, cl. 39, mtc % p. 67. 

487 , Pakhwanti Vai v. Indra Nautili Special leave to appeal can be given 
Smgh (1895), 28 Calc., 201; In re by the Privy Council; soo In the 
JSarkha (Bai) (1895), 20 Bom., G67 ; matter oj Skinner (1870), 13 M. J. A., 
Imtxaz-un-nissa v. Awwar-ul-lah 532 
(1898), 20 All., 433 ; Bran Bandhn 5 Ante , p. 858. 

Singh v. Brahmmmyi Vasya, (1897), ® Act VIII of 1890, s. 48. 

1 C. W. N., 693. 7 Laclmi Prasad v. Baldco JOube 

3 Ganpat v. Anna (1905), SO Bom., (1921), 44 All., 458* 



CHAPTER XXXITI. 

Colonial Counts of Almuialty. 

Colonial The following provisions are contained in the Colonial 
Admiralty Courts of Admiralty Act, 1890 (53, 51 Viet c. 27). 

Bee Merchant Shipping, imsi, chapter xln. 

“ Section 2.— (1) Every Court o£ law in a British posses- 
sion, which is for the time being declared in pursuance of 
this Act to bo a Colonial Court o l Admiralty, or which, if no 
such declaration is in force in the possession, has therein 
original unlimited civil jurisdiction, 1 shall bo a Court of 
Admiralty with the jurisdiction in this Act mentioned, and 
may for the purpose of that jurisdiction exorcise all the 
powers which it possesses for the purpose of its othor civil 
jurisdiction, and such Court in reference to tho jurisdiction 
conferred by this Act is in this Act referred to as a Colonial 
Court of Admiralty. 

“ (2) The jurisdiction of the Colonial Court of Admiralty, 
shall, subject to the provisions of this Act, be over tho like 
places, persons, matters, and things, as the Admiralty juris- 
diction of the High Court in England, whether existing by 
virtue of any statuto or otherwise, and may exercise such 
jurisdiction in like manner and to as full an extent as the 
High Court in England, and shall have tho same regard as 
that Court to international law and the comity of nations.” 

Fn tho following actions tho High Court of Admiralty in England has 
jurisdiction : 3 

(1) possession and co-ownership of a vessel; 

(2) mortgage of a vessel ; 

(3) bottomry and respondentia ; 

(4) damage by collision ; 


1 T.e. Civil jurisdiction unlimited may bo claimed or rocovorod : s. 15. 

as to the value of tho subject-matter 2 See Koscoo’s “ Admiralty Prao- 
at issue or as to tho amount which tice,” 4th odn,, Part I, 
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(5) damage to cargo on the carrying ship; 

(6) salvage; 

(7) towage ; 

(8) necessaries ; 

(9) wages, and master’s disbursements ; 

(10) forfeiture of ships ; 

(11) removal of master ; 

(12) illegal colours ; 

(18) order of claims ; 

(14) limitation of liability. 

The High Court can entertain a suit for a collision between foreign 
ships on the High Seas outside British or Anglo-Indian waters. 1 

“ (3) Subject to the provisions of this Act any enactment 
referring to a Vice-Admiralty Court, which is contained in an 
Act of the Im perial Parliament or in a Colonial law, shall 
apply to a Colonial Court of Admiralty, and be read as if the 
expression ‘ Colonial Court of Admiralty ’ were therein sub- 
stituted for ‘ Vice-Admiralty Court ’ or for other expressions 
respectively referring to such Vice- Admiralty Courts or the 
Judge thereof, and the Colonial Court of Admiralty shall 
have jurisdiction accordingly : 

“ Provided as follows : 

“ (a) Any enactment in an Act of the Imperial Parliament 
referring to the Admiralty jurisdiction of the High Court in 
England, when applied to a Colonial Court of Admiralty in 
a British possession, shall be read as if the name of that 
possession were therein substituted for England and Wales ; 
and 

“ (b) A Colonial Court of Admiralty shall have under the 
Naval Prize Act, 1864, 2 and under the Slave Trade Act, 
1878, 3 and any enactment relating to prize or the slave trade, 
the jurisdiction thereby conferred on a Vice- Admiralty Court 
and not the jurisdiction thereby conferred exclusively on the 
High Court of Admiralty or the High Court of Justice; but, 
unless for the time being duly authorised, shall not by virtue 
of this Act exercise any jurisdiction under the Naval Prize 
Act, 1864, or otherwise in relation to prize ; ” 

As to offences and discipline, see section 2 (8) (c) and (d). 

“(4) Where a Court in a British possession exercises in 

i Bardot v. “ The Augusta” (1873), a 27, 28 Vicst., c. 25. 

10 Bom. H. C., 1X0 ; “ The Garland ” 3 86, 37 Viet., c. 88. 

v. “ The Dragoon ” (1868), 1 Hyde, 275. 
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respect; of matters arising outside tlie body of a county, or 
other like part of a British possession any jurisdiction cxor- 
ciseable under this Act, that jurisdiction shall be deemed to 
be exercised under this Act, and not otherwise. 

“ Section 3. The legislature of a British possession may by 
any Colonial law : 

“ (a) declare any Court of unlimited civil jurisdiction, 
whether original or appellate, in that possession to bo a 
Colonial Court of Admiralty, and provide for tlie exorcise by 
such Court of its jurisdiction under this Act, and limit terri- 
torially or otherwise the oxtent of such jurisdiction ; and 

“ (J>) confer upon any inferior or subordinate Court in that 
possession such partial or limited Admiralty jurisdiction 
under such regulations and with such appoal (if any) as may 
seem fit. 

“Provided that any such Colonial law shall not confer 
any jurisdiction which is not by this Act cent erred upon a 
Colonial Court of Admiralty.” 

Such Colonial law as is made in pursuance of this Act 
requires Ilis Majesty’s approval. 1 

“ Section 5. Subject to rules of Court undov this Act, 
judgments of a Court in a British possession given or made 
in the exereise of the jurisdiction conferred on it by this Act, 
shall be subject to the like local appoal, 3 if any, as judgment 
of the Court in the exerciso of its ordinary Civil jurisdiction, 3 
and tbo Court having cognisance of such appeal shall for the 
purpose thereof possess all the jurisdiction by this Act con- 
ferred upon a Colonial Court of Admiralty. 

“ Section (5. — (1) The appeal from a judgment of any Court 
in a British possession in the exercise of the jurisdiction 
conferred by this Act, either where there is as of right no 
local appeal, rohearing or roview, 1 or after a decision on local 
appeal, lies to His Majosty the King in Council. 

“(2) Save as may be otherwise specially allowed in a 
particular ease by His Majesty the King in Council, an appeal 
under this soclion shall not he allowed : 

“ (a) from any judgment not having the effect of a definitive 
judgment unless the Court appealed from has given leave 
for such appeal, nor 


1 S. 4. 8 Soo ante, pp. 50, 72, 78, 85, 8C, 

s This means an appoal to any 90, 91. 

Court inferior to His Majesty in * S. 15. 

Council: s. 16. 
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u 0>) from any judgment unless the petition of appeal lias 
been lodged within the time prescribed by rules, or if no time 
is prescribed within six months from the date of the judgment 
appealed against, or if loave to appeal lias been given then 
from the date of such leave. 

“(3) For the purpose of appeals under this Act, His 
Majesty the King in Council and the Judicial Committee of 
the Privy Council shall, subject to rules under this section, 
have all such powers for making and enforcing judgments, 
whether interlocutory or final, for punishing contempts, for 
requiring the payment of money into Court, or for any other 
purpose, as may he necessary, or as wore possessed by the 
High Court of Delegates before the passing of the Act trans- 
ferring the powers of such Court to His Majesty in Council, 
or as are for the time being possessed by the High Court in 
England, or by the Court appealed from in relation to the 
like matters as those forming the subject of appeals under 
this Act. 

“(£) All ordors of the King in Council, or the Judicial 
Committee of the Privy Council, for the purposes aforesaid 
or otherwise in relation to appeals under this Act, shall have 
full effect throughout His Majesty’s dominions, and in all 
places where His Majesty has jurisdiction. 

“ (5) This section shall be in addition to and not in 
derogation of the authority of His Majesty in Council or the 
Judicial Committee of the Privy Council arising otherwise 
than under this Act, and all enactmonts relating to appeals 
to His Majesty in Council or to the powers of His Majesty in 
Council or the Judicial Committee of the Privy Council in 
relation to those appeals, whether for making rules and orders 
or otherwise, shall extend, save as otherwise directed by His 
Majesty in Council, to appeals to His Majesty in Council under 
this Act.’* 

“Section 9. — (1) It shall bo lawful for His Majesty, by Power to t> 
commission under the Great Seal, to empower the Admiralty Admfiluty 100 " 
to establish in any British possession any Vice-Admiralty Coarfcs * 

Court or Courts. 

“ (2) Upon the establishment of a Vice- Admiralty Court in 
a British possession the Admiralty, by writing under their 
hands and the Seal of the office of Admiralty, in such form as 
the Admiralty may direct, may appoint a Judge, registrar, 
marshal, and other officers of the Court, and may cancel any 



410 


VIC H-ADMUIALTI'. 


j Cl) AC. XX’XUI. 


ouch, appointment, and in addition to any other jurisdiction of 
such Court, may (subject to the limits imposed by this Act or 
the said commission from His Majesty) vest iu sucli Court the 
whole or any part of the jurisdiction by or by virtue of this 
Act conferred upon any Courts of that British possession, and 
may vary or revoke such vesting, and while such vesting is in 
force the power of such last-mentioned Courts to exercise the 
jurisdiction so vested shall bo suspended. 

“ Provided that : 

“('0 nothing iu this section shall authorise a Vice- 
Admiralty Court so established in India or in any British 
possession having a representative legislature, to exercise any 
jurisdiction, oxcopt for some purpose relating to prize, to His 
Majesty’s Navy, to the slave trade, to the matters dealt with 
by the Foreign Enlistment Act, 1870, 1 ... or to matters in 
which questions arise rolatiug to treaties or conventions with 
foreign countries, or to international law ; and — 

“ (It) in the event of a vacancy in the ollico of Judge, regis- 
trar, marshal, or any other oflicor of any Vice-Admiralty 
Court m a British possession, the Covernor of that possession 
may appoint a lit person to fill the vacancy until an appoint- 
ment to the oliice is made by the Admiralty. 

“ (!)) The provisions of this Act with respect to appeals to 
Ilia Majesty in Council from Courts in British possessions in 
the exorcise of the jurisdiction conferred by this Act shall 
apply to appoals from Vice-Admiralty Courts but the rules 
and orders made in relation to appoals from Vice-Admiralty 
Courts may differ from the rules made in relation to appeals 
from the said Courts in British possessions. 

“ (4) If His Majesty at any time by commission under the 
Croat Seal so directs, tho Admiralty shall by writing under 
their hands and tho Seal of the office of Admiralty abolish a 
Vice- Admiralty Court established in any British possession 
under this section, and upon such abolition the jurisdiction of 
any Colonial Court of Admiralty in that possession which was 
previously suspended shall be revived. 
ft P ^ice tment “ ™ this Act shall affect any power of appointing 

Admiral. a vice-admiral in and for any British possession or any place 
therein; and whenever there is not a formally appointed 
viee-admiral in a British possession or any place therein, the 


1 38, 34 Viol. o. 90. 
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Governor of the possession shall bo ce-ojjicio Vico- Admiral 
thereof?' 

“ Section 12. It shall be lawful for His Majesty the King 
in Council by order to direct that this Act shall, subject to the 
conditions, exceptions, and qualifications (if any) contained in 
the Order, apply to any Court established by His Majesty for 
the exercise of jurisdiction in any place out of His Majesty s 
dominions which is named in the Order as if that Court were 
a Colonial Court of Admiralty, and to provide for carrying into 
effect such application.” 

“Section 17. On tko commencement of this Act in any Abohtion of 
British possession, but subject to the provisions of this Act, Admiralty 
every Vice-Admiralty Court m that possession shall be 
abolished.” 

. * . * * 

Tlio following arc Colonial Courts of Admiralty, within the ^oBmiCourts 
moaning of tho Colonial Courts of Admiralty Act, 1890 Act, 1S90. 

Viet. c. 27) : 1 

(a) The Tfigh Courts of Bengal, Madras, and Bombay. 

(b) The High Court at Patna. 2 

(r) The High Court at Rangoon. 3 

(<7) Tho Court of the Resident at Aden. 

(<") The District Court of Karachi. 

By virtu** of clauses 21 and 25 of its Lettors-Patcnt tlio Patna High 
Court can exercise m Orissa a jurisdiction m Admiralty. 

“ The expressions 4 Courts having Admiralty jurisdiction ’ Construction of 
and ‘ Admiralty Court/ and the expression ‘ Admiralty or re £emng to 
Vice- Admiralty cause/ and other expressions referring to yf c ^ ralty and 
Admiralty or Vice- Admiralty Courts or causes, shall wherever 
such expression occurs in any enactment of the Governor- 
General in Council, or of a Governor in Council, or Lieu- 
tonanl-Governor in Council, be deemed to include a Colonial 
Court of Admiralty and a Colonial Court of Admiralty cause, 
and to refer to a Colonial Court of Admiralty or a Colonial 
Court of Admiralty cause respectively.” 4 


1 Act XVI of 1891. Kangoou, cl. 30; ante, p. 92; Bur. 

2 Sqg ante , pp. 79, 80. Act XI of 1922, Soh. I. 

3 Lcttors-Patont High Court of 4 Aot XVI of 1891, s. 3. 
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Slave Tiade. 


Mixed Courts. 


Slave Trade . 

The Slave Trade Act, 1873 (3G, 37 Viet. c. 88), contains 
the following : 

“Section 5. Tho High Court of Admiralty of England 
and Vice- Admiralty Court in Ills Majesty's dominions out of 
the United Kingdom, shall have jurisdiction to try and con- 
demn or restore any vessel, slave, goods and effects alleged to 
be seized, detained, or forfeited, in pursuance of this Act, and 
on restoring the same to award such damages in respect of 
the visitation, seizure, and detention of such vessol, goods and 
effects, and of any person on board such vessel, and in inspect 
of any act or thing done in roiation to such visitation, seizure, 
or detention, or in respect of any such matter, and in any 
caso to make such order ns to costs as, subject to the pro- 
visions of this Act, and of any existing slavo-trado treaty the 
Court may think just. 

“ Provided that nothing in this section shall give to any 
Court any jurisdiction inconsistent with any existing slave- 
trado treaty over a vessel which is shown to such Court to be 
the vessel of any foreign state, and which has not been 
engaged within British jurisdiction in tho slave trade, but 
where any vessol of a foreign state is liable to bo condemned 
by a British Slave Court, such Court shall have the same 
jurisdiction as if she were a British vessel. 

“Each of tho said Courts shall have tho same jurisdiction 
in regard to any person, who has been seized, either at sea or 
on land, on the ground that he has or is suspected to have 
been detained as a slave, for the purpose of the slave trade, as 
the Court would have under this section if he had been so 
detained on board a vessel that was soized and brought in for 
adjudication.” 

“Section 7. Where any existing slave-trade treaty con- 
tains provisions for tho time being in force for tho appoint- 
ment of any mixed Court or Commission for deciding cases 
under such treaty, it shall bo lawful for His Majesty from 
time to time to appoint such commissioners, judges, arbi- 
trators, secretary, registrar, and other officers as are men- 
tioned in such provisions. 

• • * • • 

“ In ease of the death, or sickness, or absence, either on 
leave or from any other lawful impediment, of any such 
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commissioner, judge, arbitrator, secretary, registrar or other 
officer, whether British or not, the vacancy shall be temporarily 
tilled in manner provided by the treaty. 

“ Section 8. The regulations contained in any existing Powers of 
slave-trade treaty for the time being in force, with respect mixed Coulfcs * 
to any mixed Court or Commission, shall have effect as if 
they were enacted in this Act, and such Court or Commission 
shall have all necessary jurisdiction for the purpose of carry- 
ing into effect any treaty referring to them, and in particular 
shall have jurisdiction to try, condemn and restore British 
vessels seized m pursuance of such treaty on suspicion of 
being engaged in the slave trade, and shall, for the purpose 
of thoir jurisdiction, have the same powers as any Vice- 
Admiralty Court, in His Majesty’s dominions has ...” 

Necessaries . 

A High Court can entertain a suit for maritime necessaries, unless at Necessaries, 
the time of the institution of the suit any owner or part-owner of the 
ship is domiciled io C Irtish India or Burma, and it is proved that he is 
so domiciled. 1 

Prise Courts. 

The Naval Prize Act, 18G-1, 2 contains the following : Naval Prize 

“ Section 3. The High Court of Admiralty and every Court ' 

Court of Admiralty or of Vice-Admiralty, or other Court 
exercising Admiralty jurisdiction in His Majesty’s Dominions, 
for the timo being authorised to take cognizance of and 
judicially proceed in matters of prize, shall be a prize Court 
within the meaning of the Act. 

“ Every such Court, other than the High Court of Admiralty, 
is comprised in tho term Vice-Admiralty Prize Court, whon 
hereafter used in this Act.” 

As to the jurisdiction of tho High Courts in prize causes by virtuo of 
thoir Lettors-Patent, soe ante, pp. 02, 80, 92. 

“Section 4. Tho High Court of Admiralty shall have jurisdiction of 
jurisdiction throughout His Majesty’s dominions in a prize ° C 

Court. The High Court of Admiralty as a prize Court shall 


1 Madras Hteam Navigation Co . v. 255. Soo 24 Viet. e. 10, s. 5 ; 53, 

8halma,r Works (1914), 42 Calc,, 85. 54 Viet, o. 27, s. 2 (3), a, and ante, 

Sec Howrah Docking Company v, p, 63. 
the « Joan Loms ” (1864), 2 Hydo, 2 27, 28 Viet. c. 25. 
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have power to enforce any order or decree of a Vice-Admiralty 
prize Court, and any order or decree of the Judicial Committee 
of the Privy Council in a prize appeal. 

“ Section 5 . An appeal shall lie to His Majesty in Council 
from any order or decree of a prize Court, as of right in case 
of a final decree, and in other cases with the leave of the 
Court mating the order or decree. 


i 

V 


( 


Jurisdiction Of “ Section 6. The Judicial Committee of the Privy Council 
Committee, shall have jurisdiction to hear and report on any such appeal, ■ 
and may therein exercise all such powers as for the time, 
being appertain to them in respect of appeals from any Court 
of Admiralty jurisdiction, and all such powers as are under 
this Act vested in the High Court of Admiralty, and all such 
powers as were wont to be exercised by the Commissioners 
of Appeal in prize causes.” / 

Enforcement “Section 9. Every Vice-Admiralty prize Court- shall 
of ordeis. enforce within its jurisdiction all orders and decrees of the 
Judicial Committee in prize appeals, and of the High. Court 
of Admiralty in prize causes.” ' 

By the Prize Courts Act, 1894 : 1 

Constitution 0 £ “ Section 2 (1) Any commission, warrant or instructions 

Prize Courts. f rom jjis Majesty the King or the Admiralty, for the purpose 
of commissioning or regulating the procedure of a prize Court 
at any place in a British possession may, notwithstanding 
the existence of peace, he issued at any time, with a direction - , 
that the Court shall act only upon such proclamation as \ 
hereinafter mentioned being made in the possession. 

“ (2) Where any such commission, warrant or instructions 
have been issued, then, subject to instructions from Hie 
Majesty, the Vice-Admiral of such possession may, when 
satisfied by information from a Secretary of State or otherwise, 
that war has broken out between Ilis Majesty and any foreign 
State, proclaim that war has so broken out, and thereupon 
the said commission, warrant and instructions shall take 
effect as if the same had been issued after the breaking out 
of such war, and such foreign State were named theroin. 

“(3) The said commission and warrant may authorise 
either a Vice- Admiralty Court or a Colonial Court of Admiralty, 
within the meaning of tho Colonial Courts of Admiralty Act, 


» 57, 58 Viet. o. 89. 
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1890, 3 to act as a prize Court, and may establish a Vice- 
Admiralty Court for that purpose. 

“ (4) Any such commission, warrant or instructions may 
be revoked or altered from time to time. 

“ (5) A Court duly authorised to act as a prize Court 
during any war shall, after the conclusion of the war, continue 
so to act in relation to, and finally dispose of, all matters and 
things which arose during the war, including all penalties 
and forfeitures incurred during the war.” 

Nothing in lilt* Judicial Committee Act, 1S33, 2 shall be held to Prize cause?, 
impeach or render \oicl any treaty or engagement already entered into 
by or on behalf of His Majesty, or he taken to restrain His Majesty 
from acceding to any treaty with any foreign prince, potentate, or 
power, in which treaty it shall he stipulated that any person or persons 
other than the Judicial CommiUee shall hear and finally adjudicate 
axipeals from His Majesty’s Courts of Admiralty m causes of prize. 1 

In any Admiralty or Vice- Admiralty cause of salvage, Assessor*, 
towage or collision, the Court, whether it be exercising its 
original or its appellate jurisdiction, may, if it thinks fit, and 
at the request of either party to such cause shall, summon 
two competent Assessors. 4 


1 AntCt p. 40G. 

a 3, 1 Will. IV. c. 41 ; ante , p. 371. 


s Ibid. s. 31. 

* Act VII oi 1830, s. 85. 
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Alienation of Agricultural Land 
Banddhhand. 

The Bundelkhand Alienation Act 1 deals with alienation of 
agricultural land by members of agricultural tribes. 

“ Section 16a. 2 — (1) Without the previous sanction of the 
Collector, no person shall institute a suit or take any other 
proceeding in any Court to enforce a right of pre-emption in 
respect of any land unless : 

“(a) the transferor is not a member of an agricultural 
tribe; or 

“(b) the person instituting the suit or taking the pro- 
ceeding is either a member of the same agricultural tribe 
as the transferor, or is a member of an agricultural tribe and 
a resident of the district in which the land is situated. 

“(2) The Collector shall inquire into the eireumstancos 
of the case, and shall have a discretion to grant or refuso the 
sanction by an order in writing.” 

As to the execution of a decree for rent against a member of an 
agricultural tribo, see section 17a added to U. P. Act II of 1903 by U. P. 
Act IV of 1915, section 9. 

“ Section 22. — (1) A Civil Court shall not have jurisdiction 
in any matter which the Local Government or a Bevenuc 
Officer is empowered by this Act to dispose of. 

“ (2) No Civil Court shall take cognizance of the manner 
in which the Local Government or any Eevonue Officer 
exercises any power vested in it or in him by or under this 
Act.” 


1 U. P. Act £1 of 1903. Sco Golind s Added by U. P. Act IV of 1915, 
flao v. Kcmta Prasad (1914), 36 AIL, s. 8. 

376. 
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Punjab. 

By the Punjab Alienation of Land Act, 1900 (Act XIII of Jurisdiction of 
1900), section 21 (1), a Civil Court has no jurisdiction in any esciuaed. lts 
matter which the Local Government 1 or a Revenue Officer 
is empowered by this Act to dispose of. 

(2) No CiviJ Court shall take cognizance of the manner 
in which the Local Government * or any Revenue Officer 
exeicises any power vested in ii or in him by or under this 
Act. 

t m s ^ c ti 011 21 a (2)s when ii appears to the Deputy Revidion. 
Commissioner that any Civil Court has passed a decree or 
ordor contrary to any of the provisions of this Act, the Deputy 
Commissioner may apply for the revision of such decree or 
order to the Court, if any, to which an appeal would lie from 
such decree or order, or in which an appeal could have been 
instituted at the time when the decree or order was passed 
or in any other case to the High Court. And when the Court 
finds that such docree or order is contrary to any of the 
provisions of this Act, it shall alter it so as to make it con- 
sistent with the Act. 

i>y section 21a (9), when any such Appellate Court passes 
an oi <loi rejecting such application, the Deputy Commissioner 
may apply to the High Court for revision thereof. 

1 In tlio NuHh-Woafc Fnmlioi * InKortoil ior tlio Punjab by |*un- 
Provuico road ‘‘Chid. Ooimnwsumor,” jal» Act I ol 10U7, s. 0 
soo Kc*. VI T o£ 1901 , s. G (l) (6). 
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CHAPTER XXXV. 

Limited Companies and Societies. 

Indian Companies Act. 

The Indian Companies Act, 1913 (Act VII of 1913), contains 
the following : — 

Jurisdiction of “ Section 3. — (1) The Court having jurisdiction undor this 
Indian Com- Act shall be the High Court having jurisdiction in tho place 
gmies Act, w hich the registered office of the company is situate : 

li Provided that the Local Government may empower any 
District Court 1 to exercise all or any of the jurisdiction by this 
Act conferred upon the Court, and in that caso such District 
Court shall, as regards the jurisdiction so conferred, be tho 
Court in respect of all companies having their registered 
offices in the district. 

“ (2) For the purposes of jurisdiction to wind up companies, 
the expression ‘ registered office ’ means the place which lias 
longest been the registered office of the company during the 
six months immediately preceding the presentation of the 
petition for winding up. 

“ (3) Nothing in this provision invalidates a proceeding by 
reason of its being taken in a wrong Court.” 

Com? 8 ° f " TiLe powers of tJae Courfc under i]ie Act are : 

(a) to confirm an alteration of the memorandum of 

association, 2 

(b) to rectify the register of members, 3 

(There is an appeal from the decision of an issue framed under this 
power. 4 ) 


1 I.e. Tho principal Civil Court of a Act VII of 1913, as. 12-10. 

original jurisdiction in a district, but 3 3S , ss j 39 . 

this does not include a High Court * jbid . s. 38. So 0 Manilal v. (lord* 

In the exercise of its ordinary original han Company (1910), 18 Bom. L. it., 
civil jurisdiction : Act VII of 1913, 982. 

s. 2 (0). 
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(c) to coniirm the reduction of the share capital, 1 
Ql) to call or direct the calling of a general meeting of the 
company, 2 

0 0 to rectify the register of mortgages, 3 
(/) to wind up the company, 4 

(Tlio High Court may refer the winding up to a District Court 5 and 
may transfer the winding up from one District Court to another. 0 ) 

([/) to appoint an official liquidator, 7 
(It) to settle a list of contributories and to cause the assets 
to bo collected and applied, 8 
(7) to require the delivery of property, 9 
(j) to order payment of debts by contributory, 10 
(Ic) to make calls, 11 

(l) to exclude creditors not proving in time, 12 
(ut) to adjust the rights of contributories, 13 
(a) to order costs, 11 
(a) to dissolve the company, 15 

(p) to summon persons suspected of having property of 

company, 10 

(q) to ordor tho public examination of directors, promotors, 

etc., 17 

(r) to cause the arrest of an absconding contributory.” 18 
As to the enforcement of orders, sec sections 1 99-201. 

Section 202. Itehcarings of, and appeals from, any Appeals, etc, 
order or decision made or given in the matter of the winding 
up of a company by tho Court may be liad in the same manner 
and subject to tho same conditions in and subject to which 
appeals may bo had from any ordor or decision of tho samo 
Court in cases within its ordinary jurisdiction.” 19 

An appeal lies from (amongst oilier orders) an order under section SB 
of the Act (dismissing an application to enter a name on the register). 110 


i Act VIC of 1910, hr. 05- Cl. 
» Ibid . n. 70. 

Ibid . H. 120. 

4 Ibid . h. iG2. 

«■ Ibul s, 304. 
o Ibid. s. 305. 

* Ibul . s» 175. 

» Ibid, H. 184. 

* Ibid, h. ISO. 
w Ibid s. 380. 

** Ibid. H„ 187. 


lsi Act VU <>£ 1938, r. 191. 

« Ibul h, 192. 

I 4 Ibid s. 199. 

Ibul s. 194. 

Ibid . s. 195. 

« lUd s. 19G. 
is Ibid . s. 197. 
i® Ibid. s. 202. 

20 Amrita Lai i those v. Shrish 
CJmnder Clmodhry (1899), 20 Calc. 
944 ; 4 D. W. 101. 
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There is, it is submitted, no appeal from an order settling a list of 
contributories under the Act, 1 or from an order of inquiry under section 
195 of the Act. 2 

Voluntary In a voluntary winding up the Court may : 

wmdmg up. appoint or remove a liquidator, 3 

(6) determine the manner in which a vacancy in the office 
of liquidator is to be filled up, 4 

(c) vary or confirm an arrangement with creditors, 5 

( d ) determine any question in the winding up or exercise 

a power which might be exercised if the company 
were being wound up by the Court, 6 
(<?) defer the date at which the dissolution of the company 
is to tako effect, 7 

(/) order the winding up to be subject to the supervision 
of the Court, 8 

(g) appoint or remove liquidators in ease of winding up 

subject to supervision, 9 

(h) order the prosecution of a director, managor, officer, or 

member of the Company. 10 

A District Judge cannot stay execution proceedings in a case of a 
voluntary winding up. 11 

Provident Insurance Societies . 

inquiry as to The Provident Insuraneo Societies Act, 1912, 12 contains the 
solvency. £ n 

following : — 

Aii order mado by the Registrar for the payment of tho 
expenses of an inquiry as to tho solvency of tho society shall 
be enforced by any Civil Court having local jurisdiction in tho 
same manner as a decree of such Court. 13 
Appeals. “ Section 20.— (1) An appeal shall lie to the Court 14 within 

thirty days : 

(a) from an order of tho Registrar refusing to rogistor a 


1 Ci. Jamiyatram Himnatram v. 

Uujarat Trading Company (1809), 0 

Bom. II. 0. A. 0., 185. 

a Wall v. Howard (1890), 18 All., 
215. 

» Act VII of 1918, s. 207 (viii, ix). 

« Hnd. s. 210 (3). 

“ Ibid. s. 212 (2). 

8 Ibid. a. 215 (2). 

» Ibid. 8. 217 (4). 


8 Ibid. s. 221. 

8 Ibid. sb. 224, 220. 

10 Ibid. s. 237. 

11 Surajbhan v. J)oot and Equip- 
ment Factory, Agio (1930), 38 All., 
407. 

12 Act V of 1912. 

18 Ibid. s. 17 (5). 

14 Ibid. s. 2 (1). 



0J1AP. XXXV.] 


Lim xtfsuBAarua. 


121 


Provident Insurance Society or any rales or amend- 
ments of rules of such society ; 

(J>) from an order of the Registrar cancelling the registry 
of a society ; 

(r) from an order made by a liquidator appointed under 
section 19. 

“ (2) Save as hereinbefore expressly provided orders made 
under this Act shall be final and conclusive.” 

The word “Court” in this Act means the principal Civil "Court.” 
Court of original jurisdiction in a district, and includes the 
High Court in the oxorcise of its ordinary original civil juris- 
diction, 1 


Ijije Asainwicv. 

The Indian Life Assurance Companies Act, 1912, 2 contains 
the following : — 

The Court, that is the principal Civil Court of original Powers of 
jurisdiction in the district, including a High Court in the 
exercise of its ordinary original civil jurisdiction, 3 can : 

(a) sanction an arrangement to amalgamate two or moro 

life assurance companies ; i 

(b) order the winding up of such company in accordance 

Avith the Indian Companies Act, 1018 ; a 

(r) order the winding up of subsidiary companies ;° 

(d) reduce the amount of the contracts of the company 
upon such terms and subject to such conditions as 
it thinks just, in place of making a winding-up 
order. 7 

Co- operative. Societies Art, 1912. 

[n the case of the liquidation of a society under tho Co- Winding up of 
operative Societies Act, 193 2, 8 whore an appeal from an order societyT tlv ° 
made by a liquidator under section 42 0 of tho Act is provided 
for by the rules, it shall lie to the Court of tho District Judgo. 10 

“Section 42. — (5) Orders mado under section 42 (winding 
up) shall, on application, be enforced as follows : 


1 Act V of 1912, h. 2 (i). 

8 Aot YI of 1912, 

3 Ibid. 6. 2 (3), 

4 Ibul . H. 20, 

6 Act VJI of 1913, ant6) pp. 
419; Act VI of 1912, h, 22* 


0 Act VI of 1922, & 23, 

» Ibid . a. 20. 

8 Act It of 1912. 
a Winding up. 

Act JJ of 1912, b. 42 (4), 
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(a) when mado by a liquidator, by any Civil Court having 
local jurisdiction in the same manner as a decree of 
such Court ; 

(l) when made by the Court of the District Judge on 
appeal, in the same manner as a decree o£ such 
Court made in any suit pending therein. 

“ Save in so far as was so provided, no Civil Court shall 
have any jurisdiction in respect of any matter connected with 
the dissolution of a registered society under the Act.” 1 

Societies Registration Act. 

Society tion ° f By the Societies Registration Act, I860, 2 in the case of tho 
dissolution of a society to which that Act applies, where there 
is a dispute arising among the governing body or members of 
the society, the adjustment of its affairs shall bo referred to 
the principal Court of original civil jurisdiction of the district 
in which the chief building of the society is situate. 3 

“ Section 20. The following societies may be registered 
under this Act: — Charitable societies, the military orphan 
funds or societies established in tho several presidencies of 
India, societies established for the promotion of science, 
literature or the fine arts, for instruction, tho diffusion of 
useful knowledge, the foundation or maintenance of libraries 
or reading-rooms for general use among the members or open 
to the public, or public museums and gallerios of paintings and 
other works of art, collections of natural history, mechanical 
and philosophical inventions, instruments or designing/' 

Religions Societies . 

societies 3 Tho Religious Societies Act, 1880 (I of 1 880), docs not apply 

to any Hindus, Mahomedans or Buddhists or to any persons 
whom the Local Government may, from time to time, by 
notification in the local official Gazette, oxcludo from tho 
operation of the Act. 

There is a provision as to a reference to the Court in the 
case of dissolution, 4 similar to that contained in section 13 of 
Act XXI of I860. 6 

1 Act II of 1912, s. 42 (6). Soo 3 Act XXI of I860. 

Ganpab Bam Bao v. Krislmadas Bad- 3 Ibid . s. 13. 

rnarnbh (1919), 44 Bom., 582 ; 22 4 Act I of 1880, s* 0. 

Bona. L. R., 732 ; Mathura Prasad 5 Abovo. 

v. Sheobalak Bam (1917), 40 All., 89. 
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In the ease of a dissolution, the Court can also determine Application of 
to what other body of persons associated for the purpose of ofteolutioii? 
maintaining religious worship or to what other religious or 
charitable purpose the residue of the property after payment 
of its debts and liabilities should be given . 1 

When any question arises in connection with the matters Reference to 
referred to in the Act, or otherwise, as to whether any person Hlgh Couri * 
is a member of such religious society, or as to the validity of 
an appointment under the Act, any person interested in such 
question may apply to the High Court for its opinion, and 
such opinion shall be deemed to have the force of a declaratory 
decree . 2 


1 Act I of i860, s. 7. 


2 Act I of 1880, & 9. 
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CHAPTER XXXVI. 

[ncome Tax. 

Tub Indian Income Tax Act, 1922 (Act XI of 1922) con- 
tains the following : 

“ Section 66. — (1) If in the course of any assessment 1 
under this Act or any proceeding in connection therewith 
other than a proceeding under chapter viii (offences and 
penaltios), a question of law arises, tlio Commissioner may, 
either on his own motion or on reference from any Income 
Tax authority subordinate to him, draw up a statement of tho 
case and refer it with his own opinion thereon to tho High 
Court. 

“ (2) Within one month of the passing of an order under 
section 31 (hearing of appeal by Assistant Commissioner) or 
section 32 (appeal against order by Assistant Commissioner), 
tho assesses in respect of whom tho order was passed may, 
by application accompanied by a fee of one hundred rupees or 
such lesser sum as may be prescribed, require tba Com- 
missioner to refer to the High Court any question of law 
arising out of such order and tho Commissioner shall within 
one month of the receipt of sueli application, draw up a state- 
ment of the case and refer it with his own opinion thoreon to 
the High Court : 

“ Provided that, if, ,in exercise of his power of review 
under section 33, the Commissioner decides the question, tho 
assessee may withraw his application and, if he does so, tho 
fee paid shall be refunded. 

“ (3) If, on any application being mado under sub-section 
(2), the Commissioner refuses to state the caso on the ground 
that no question of law arises, the assessoo may apply to tho 
High Court, and the High Court, if it is not satisfied of tho 
correctness of the Commissioner’s decision, may require tho 

1 Of. In re Pcmalal QaneuMas (1921), 40 Bom., 707, 
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( 'ommissionor to stato the case and to roter it, and on receipt 
of any Much requisition, tire Commissioner shall state and refer 
the ease accordingly. 

(1) If the High Court is not satislied that the statements 
in a ease referred under this section are sufficient to onable it 
to determine the question raised thereby, the Court may refer 
the case back to the Commissioner by -whom it was stated to 
make such additions thereto, or alterations therein, as iho 
Court may direct in that behalf. 

(<>) The High Court upon the hearing of any such case 
shall decide the question of law raised thereby, and shall 
deliver its judgment thereon containing the grounds on which 
such decision is founded, and shall send to the Commissioner 
by wliom Iho caso was staled a copy of such judgment under 
the seal of the Court and iho signature of tlio Registrar, and 
the Commissioner shall dispose of the case accordingly, or, if 
the case arose on a reforenco from any Income Tax authority 
subordinate to him, shall forward a copy of such judgment to 
such authority who shall dispose of the case conformably to 
such judgment. 

“( 6 ). Whore a reference is made to the High Court on the 
application of an assessee, the costs shall be at the discretion 
of the Court.” 



CHAPTER XXXVII. 


Eight to order 


Presidency 
Towns Insol- 
vency Act, 
1009. 


Insolvency. 

The law as to Insolvency in British India is to be found in 
the Presidency Towns Insolvency Act, 1909, 1 and the Pro- 
vincial Insolvency Act, 1920. 2 Powers are given by those 
Acts for the purpose of discovery of the insolvent’s property, a 
getting it in, and distributing it among his creditors. 

• Provided that the conditions laid down in those enact- 
ments are complied with, a debtor is ontitled as of right to an 
adjudication order upon his own petition, 3 4 but where there 
exists a prior adjudication order, either in India or elsewhere, 
the Indian Insolvency Courts have a discretion in making an 
order, 5 * 

As to the power to set aside an adjudication order in case of pending 
proceedings in another Court, see Presidency Towns Insolvency Act 
(III of 1909), s. 22 ; Provincial Insolvency Act (V of 1920), s. 30, 


Presidency Towns. 

The law as to Insolvency in the Presidency Towns and 
Eangoon is now to be found in the Presidency Towns Insol- 
vency Act, 1909 (III of 1909). The High Courts of Bongal, 
Madras, and Bombay, and at Eangoon, havo jurisdiction 
under that Act. 0 

“ The Insolvency Court is a separato tribunal, not affected by the Act 
authorising the Lettcrs-Patent, and will continue a separato Court, 
though, for the future, presided over by a Judge of the High Court.” 7 


3 Act III of 1909. 6 In the matter of Watson (1904), 

2 Act V ok 1920. 31 Calc., 761 ; 8 C. W. N., 553. Of. 

8 Act III of 1909, s. 36. Be See - Act V of 1920, s. 77, posit pp. 434, 

base (1917), 22 C. W. N., 335. 435. Soe Act III of 1909, b, 17 (5). 

4 Chatrapat Singh Dugar v.Kharag 8 Act III of 1909, s, 3. 

Singh Laclmvram (1910), 44 I. A., v Sir C. Wood’s dispatch aceom- 

11 ; 44 Calc., 585 ; 21 C. W. N., 497 ; panying first Lottcrs-Patont, clause 

19 Bom. L. B., 174, 13. 
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The Act contain sthe following provisions : 

“ Section 4. All matters in respect of which, jurisdiction '^ 1 ^ r c c ^ 1 to 
is given by this Act shall be ordinarily transacted and dis- i>y a single 
posed of by or under the direction of one of the Judges of tho Juayc * 
Court, and the Chief Justice shall, from time to time, assign 
a Judge for that purpose 

“Section 5. Subject to the provisions of this Act and of Excise of 
rules, tho Judge of a Court exercising jurisdiction in insol- cS,mbew? U m 
voncy may exercise in chambers tho whole or any part of 
his jurisdiction. 

“Section C. — (1) The Chief Justice may, from time to i ^legation of 
time, direct that in any matter in respect of which jurisdiction Sniceis of 
is given to the Court by tins Act, an officer of the Court ° 0Ult * 
appointed by him in this behalf shall have all or any of the 
powers in this section mentioned; and any order made or act 
done by such officer in the exercise of tho said powers shall bo 
deemed tho order or act of the Court. 

“ (2) Tho powers referred to in sub-soelion (1) are tho 
following, namely : 

“CO to hear insolvency petitions presented by debtors, 
and to make orders of adjudication thereon ; 

“ (h) to hold tho public examination of insolvents ; 

“ (r) to mako any order or exercise any jurisdiction which 
is proscribed as proper to bo made or exorcised in chambers; 

“(r/) to hear and determine any unopposed or e.r. patio 
application ; 1 

“ (r) to examine any person summoned by tho Court 
under section S 5 (to givo evidence as to tho insolvent’s 
property). 1 

“ (tf) An ollicor appointed under this section shall not 
have power to commit for contempt of Court.” 

Tho Begiatrar cannot affect (site interest of infants adversely by his 
decision/ 5 

Tho High Court cannot transfer a petition ponding before it under 
the Presidency Towns Insolvency Act to a District Court/ 5 

“Section 7. Subject to the provisions of this Act, tho Power to 
Court shall have power to docido all questions of priorities, qSeltfons 

arising in 

- - — * ■ insolvency. 

* Huhlilal Kamani (Bai Bahadur) Cal., 721. 

v. Official Assignee (1921), 25 0. W. N., 3 iSrinivasa A iymgar v. Official 

750. Assignee of Madras (1010), 38 Mad., 

* hi re Lallnhari Shah (1020), 47 472. 
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and all other questions whatsoever, whether oi law or fact, 
which may arise in any case of insolvency coming within the 
cognizance of the Court, or which the Court may deem it 
expedient or necessary to decide for the purpose oi doing 
complete justice or making a complete distribution of property 
in any such case. 5 ' 

This includes a power to adjudicate on claims relating to immovable 
property situate outside the limits of the ordinary original civil juris- 
diction of the High Court. 1 

The power given by this section is discretionary, 2 * but when an order 
has been mado under it a suit does not ho to set aside such order. 0 

“ Section 8. — (1) The Court may review, rescind, or vary 
any order made by it under its insolvency jurisdiction. 

“ (2) Orders in insolvency matters shall, at the instance 
of any person aggrieved, 4 be subject to appeal as follows, 
namely : 

“ (a) an appeal from an order made by an officer of the 
Court empowered under section () shall lio to the Judge 
assigned under section 4 for the transaction and disposal of 
matters in insolvency and no further appeal shall lie except 
by leave of such Judge ; 

“ (b) save as otherwise provided in clause (a) an appeal 
from an order made by a Judge in the exercise of the juris- 
diction conferred by this Act shall lie in the same way and be 
subject to the same provisions as an appeal from an order 
made by a Judge in the exercise of the ordinary original civil 
jurisdiction ol the Court .’’ 0 

“Section 10. Subject to the conditions specified in this 
Act, if a debtor commits an act of insolvency, an insolvency 
petition may be presented either by a creditor or by the 
debtor, and the Court may on such petition make an order 
(hereinafter called an order of adjudication) adjudging him an 
insolvent. 


1 Of. Abdul Khadcr v. Official 
Assignee (1916), 40 Mad., 810, 

8 Ibid* 

8 Of. Abdul Lathee} v. Official 
Assignee (1912), 40 Mad., 1178. 

4 This is nofc limited to a deoreo 
holder: Mahomed Eaji Essach v, 
Abdool Bahiman (Sheik) (1915), 40 
Bom., 461 ; 17 Bom. h. B., 989. 


5 This gives an appeal from a pro- 
tection order : Mahomed llagi Essach 
v. Abdool Itahimmi (Sheih) (1915), 40 
Bom., 4G1 ; 17 Bom. L. B., 989. Am to 
whon appoals lie from orders mado 
in exorcise of the ordinary original 
civil jurisdiction, soo ante, pp. 50, 
90, 01. 



CHAP. XXWil. 


INSOLVENCY. 


429 


“I'hjilanatton . — The presentation of a petition by the debtor 
shall be deemed an act of insolvency within the moaning of 
this section, and on such petition the Court may make an 
order of adjudication.” 

As to what is an act ol insolvency," sec sections 9, 10. 

“Section 11. The Court shall not have jurisdiction to Restuctionson 
make an order of adjudication unless : joubdiction. 

“ (a) the debtor is, at the time of the presentation of the 
insolvency petition, imprisoned in execution of the decree of a 
Court for tho payment of money in any prison to which 
debtois are ordinarily committed by the Court in the exorcise 
of its ordinary original jurisdiction ; or 

“ (b) the debtor, within a yoar before the date of the in- 
solvency petition, has ordinarily resided or had a dwelling- 
house or lias carried on business either in person or through 
an agent within the limits of the ordinary original civil 
jurisdiction of tho Court ; or 

“ (<•) tho debtor personally works for gain within these 
limits; or 

“ (J) in the case of a petition by or against a firm of 
debtors the firm has carried on business within a year before 
the date of tho presentation of tho insolvency petition within 
those limits; 

“ friction 12.— (1) A creditor shall not bo entitled to present Conditions on 
an insolvency petition against a debtor unless — may petitions 

“ (< 7 .) tho debt 1 owing by tbo debtor to the creditor, or if 
two or more creditors join in tho petition, tho aggregate 
amount of debts owing to such creditors, amounts to live 
hundred rupees, and 

“(/;) the debt is a liquidated sura payable cither imme- 
diately or at some certain future time, and 

“ ((■■) tho act of insolvency 2 on which the petition is 
groundod has occurred within three months before tho pre- 
sentation of tho petition.” 

“ Section 14. A debtor shall not be entitled to present an Conditions on 

which debtor 

insolvency petition unless — nmy petition* 

i “ Bob! * 9 includes a judgment Misser v. Jnnhi Koen (Maharani) 

debt : Act HI of 1009, B. 2 (0), and (3009), U C. W. N M 143. 

a certified debt recoverable under tho 3 * * As to what is an act of insolvency* 

Public Demands Bccuvory Act (Don, sec ss, 9, 10. 

Act I of 1395). Of, Kedar Bam Lai 
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“ {a) his debts amount to five hundred rupees, or 
“ (b) he has been arrested and imprisoned in execution of 
the decree of any Court for the payment of money, or 

“ (e) an order of attachment in execution of such a decree 
has been mado and is subsisting against his property.” 

Where, in the opinion of the Court, a debtor ought to have 
been adjudged insolvent, or where it is proved to tho satis- 
faction of the Court that the debts of the insolvent are paid 
in full, the Court may, 1 on the application of any person 
interested, by order annul the adjudication. 2 

“ Section 86. — (1) If the insolvent or any of the creditors 
or any other person is aggrieved by any act or decision of tho 
official assignee, he may appeal to the Court, and tho Court 
may confirm, revise, or modify tho act or decision complained 
of, and make such order as it thinks just.” 

Thero is power to order summary administration of small 
estates, t.e, where the property of the insolvent is not likely to 
exceed in value Ks.3,000 or such other loss amount as may bo 
prescribed. In that case no appeal lies from any order of tho 
Court, except with leave of the Court. 3 

There is power to order administration in insolvency of 
the estate of a deceased insolvent, 1 but this does not apply to 
a case in which probate or letters of administration to the 
estate of a deceased debtor liavo been granted to an Adminis- 
trator-General. 5 

All British Courts 6 having jurisdiction in bankruptcy or 
insolvency and the officers of those Courts are required to act 
in aid of, and be auxiliary to, each other in all matters of 
bankruptcy and an ; order of tho Court seeking aid, with a 
request 7 to anolhor of such Courts is sufficient to enable tho 
latter Court to exercise, in regard to the matters directed by 
the order, such jurisdiction as either tho Court which made 
the request, or the Court to which tho request is made could 
exercise with regard to similar matters within thoir respective 
jurisdictions. 8 


1 In re 8ubrati Jan Mahomed (1912), 
38 Bom., 200. 

* S. 21 (1), 

» Act III of 1909, s. 100. 

4 Ibid. s. 108. In the goods of 
Mahlum Lall Chatierjee (1911), 15 
O. W. N., 300. 
o Ibid. s. 111. 


0 Tills includes Courts m British 
India, Soe Act III of 1909, s. 12G. 

7 To give jurisdiction there must 
bo a requost : lie Kmgmd Co. (TJ11), 
38 Calc., 542. 

s 46, 47 Viet. c. 52, s. 118. As to 
the examination of witnesses, sec ibid. 
s. 27. Sqq Act III of 1909, & 126. 
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There is no obligation on Courts outside British India to recognise an 
order of an Insolvent Court in British India. The Insolvent Court 
cannot therefore restrain a suit m a Court in a foreign State 1 

“ Section 17. On the making of an order of adjudication the property Effect of order 
of the insolvent wherever situate shall vest in the official assignee and a-djudi- 
shall become divisible among his creditors, and thereafter, except as ca *' lor1, 
directed by tins Act, no creditor to whom the insolvent is indebted m 
respect of any debt provable in insolvency shall, during the pendency of 
the insolvency proceedings, have any remedy against the propeity of the 
insolvent in respect of the debt or shall commence any suit or other 
legal proceedings except with the leave of the Court and on such terms 
as the Court may impose. 

i( Provided that this section shall not affect the power of any secured 
creditor to deal with his security iu the same manner as he would have 
boon entitled to realise and deal with it if this section had not been 
passed.” 2 

As to the dischargo of the insolvent, sec sections 38 to 45. 


I'rovi ncial Insolvency, 

In the Piovmcos & District Court, thrift is to say the insolvency m 
principal Civil Court of original jurisdiction in any area out- 1>rovmces - 
side the local limits for the time being of the Presidency 
towns aud of the town of Rangoon, 3 * has insolvency juris- 
diction under the Provincial Insolvency Act, 1920 (Act Y of 
1920) : x 

It lias been hold that Act III of 1907, the place of which, was taken 
by the present Act, had no application to the rent of an occupancy 
holding 5 


The Local Government may, by notification in the local Jurisdiction 
official Gazette, invest any Court subordinate to a District ^ U r^ b # ordil,aie 
Court (including a Court of Small Causes) with jurisdiction in 
any class of cases, and any Court so invested has within the 
local limits of its jurisdiction concurrent jurisdiction with tho 
District Judge under tho Act. 0 

Bection 4 (1) is iu terms similar to section 7 of Act Til of Power to 

1 <)nq 7 decide all 

questions 

“ Section 4. — (2) Subjoet to the provisions of tho Act and 

notwithstanding anything contained in any olhor law for tho power of 

Court to settle 


3 LaWmimm v. Boommchml 
(1920), 45 Bom., 550; 22 Bom. L. K.„ 
1170. 

* In re Jcmmlas Jhawar (1012), 
10 Calc,, 78. 

* Act V of 1920, 3. 2 (6). 

* Ibid, B 3 (1). 


e Kalka Das v. Oajju OttmjU (1921), 
43 All., 510, overruling Baghubir 
timgh v. Ban Ohandar (1911), 34 
All., 121. 

6 Act V of 1920, s. 3. 

7 Ante, pp. 427, 428. 
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all questions time being in force, every such decision is final and binding 
msoivency. for all purposes as between, on the one hand, the debtor and 
the debtor’s estate and, on the other hand, all claimants 
against him or it and all persons claiming through or under 
them or any of them.” 

As to tlio power to sell the debtor’s interest in property without 
deciding any such questions, see section 4 (3). 

General powers “ Section 5 . — (1) Subject to the provisions of this Act, tho Court, in 

of Oouruj. regard to proceedings under this Act, shall have tho same powers and 
shall follow the same procedure as it has and follows in tho exercise of 
original civil jurisdiction. 1 

“ (2) Subject as aforesaid, High Courts and District Courts, in regard 
to proceedings under this Act m Courts subordinate to them, shall ha\e 
the same powers and shall follow the same procedure as they respec 
tively have and follow m regard to civil suits.” 

Petition and Subject to the conditions specified in tlio Act , 2 if a debtor 

adjudication. , x 

commits an act of insolvency , 3 an insolvency petition may be 
presented either by a creditor or by the dobtoi, and the Court 
may on such petition make an order adjudging him as 
insolvent . 4 

The members of a joint Hindu family can be adjudicated insolvents on 
a single petition by a creditor, if they arc liable on a joint debt, and have 
been guilty of a joint act or acts of insolvency." 

Conditions. The conditions under which a creditor may petition*' arc similar to 

those in tho case of a petition under section 12 (1) of the Presidency 
Towns Insolvency Act, 1909. 7 

The conditions under which a debtor may petition are similar A to 
those in the case of a petition under section 14 of the Presidency Towns 
Insolvency Act, 3909,° with the addition of the condition Unit tlio debtor 
is unable to pay his debts. 

Court to which <c Section 12. Every insolvency petition shall be pro- 
bopres^nted. sented to a Court having jurisdiction undov the Act in any 
local area in which the debtor ordinarily resides 10 or carries 
on business 11 or personally works for gaiu , 12 or if ho has boon 
arrested or imprisoned where he is in custody : 

“Provided that no objection as to tho place of present* 


* Cf. Bam Builder liai v, Tlam 
Dheyan Barn, [1918 Pat.], 302. 

* For tho conditions, see ss. 9, 10. 

8 As to what is an act of insolvency, 

boo ss. 6, 7, 

4 8 . 7 . 

8 Of. Mamayya v. K. B Hite Mill 
Company (3921), 44 Mad,, 810. 


8 Act V of 1920, s. 9 

7 Ante, p. 429. 

8 Act V of 1920, a. 10. 

9 Ante, pp. 429, (130. 

10 Madho J'mlmd v. Walton (1933), 
3B 0. W. N., 1QC0 ; cf, ante , p. -10. 

11 Of. ante , p. 40. 

12 ibid. 
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mont shall bo allowed by any Court in the exercise of 
appellate or rovisional jurisdiction unless such objection was 
taken in the Court by which the petition was heard at the 
earliest possible opportunity, and unless there has been a 
consequent failure of justice.” 1 

As to interim proceedings against debtors, sec Act V of 3920, s. 21. 

As to the appointment and powers of Receivers, see sections 20, 56, 

57, 58, 50. 

“Section 68. If the insolvent or any of the creditors or Appeal against 
any other person is aggrieved by any act or decision of the Keceiver * 
Receiver, he may apply to tho Court, and the Court may 
confirm, reverse or modify the act or decision complained of, 
and make such order as it thinks just.” 2 

“ Section 75. — (1) The debtor, any creditor, the Receiver 01' Appeal 
any oilier person aggrieved 3 by a decision come io or an order 
mado in the exercise of insolvency jurisdiction by a Court 
subordinate to a District Court may appeal to tbe District 
Court, aud tho order of the District Court upon such appeal 
shall be final : 

“ Provided that the High Court, for the purpose of satisfy- Second appeal, 
ing itself that an order made in any appeal decided by tho 
District Court -t was according to the law, may call for the 
case and pass such order with respect thereto as it thinks fit : 

“ Provided, further, that any such person aggrieved by a 
decision of the District Court on appeal from a decision of a 
subordinate Court under section 1 r * may appeal to the High 
Court on any of the grounds mentioned in sub-section (1) of 
section 100° of the Code of Civil Procedure (Act Y of 1908).” 

Tho District Judge has in appeal the same powers as au appellate 
Court mulor tho Code of Civil Procedure. 7 

There is also an appeal to tho High Court by a person 
aggrieved by the following decisions or orders of a District 


* S. 12. 

2 Of. StMmvabAli v. Uadha Molum 
(1918), 41 All., 248; Ckidamhmam 
v. Nagappa (3932), 38 Mad., 15 ; post, 
p, 434, n. 4, 

3 C£ SakhawatAliv. Radlui Mohan 
(1918), 41 AIL, 243. 

4 This incl udos an Additional J udgo : 

T. C.J.I. 


see Emperor v. C/iiranp Lai (3914), 
30 All., 570 ; Mahlwin Lai *v. Sri Lai 
(1912), 34 AIL, 382 J Mulchand v. 
Mwrari Lai (1918), 36 AU., 8. 

8 Ante , p. 431. 

6 Ante, pp. 342, 343. 

7 Mimnu Lai v. Rung Bihar* Lai 
(1922), 44 AU., 605. 
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Court come to or made otherwise than in appeal from an 
order made by a subordinate Court : 1 

Section 4. Decision of questions of title, priority, etc., 
arising in insolvency. 

Section 25. Order dismissing a petition. 2 

Section 26. Order awarding compensation. 

Section 27. Order of adjudication. 

Section 38. Orders regarding entries in the schedule. 

Section 35. Order annulling adjudication. 

Section 37. Order declaring the conditions on which 
the debtor’s property shall revert to him on annulment of 
adjudication. 

Section 41. Order on application for discharge. 

Section 50. Order disallowing or reducing entries in the 
schedule. 

Section 53. Order annulling a voluntary transfer. 

Section 54. Decision that a transfer of property is a 
preference in favour of a creditor. 

Section 69. Conviction and sentence of debtor for an 
offence under this section. 3 

Any person aggrieved 4 by any other order made by a 
District Court otherwise than in appeal from an order made 
by a Subordinate Court may appeal to the High Court by 
leave of the District Court or of the High Court. 5 

This Act does not interfere with any right of appeal to the Privy 
Council that may otherwise exist. 15 

" Section 77. All Courts having jurisdiction in insolvency 
and the officers of such Courts respectively shall severally act 
in aid of, and bo auxiliary to, oach other in all matters of 
insolvency, and an order of a Court socking aid with a request 


1 S. 75 (2), Sell. I. 

2 Of. Chidambaram v. Nagappa 

(1912), 88 Mad., 15. As to iho powors 

of the High Court to protect the 
appoUant, and to appoint a receiver 
ponding an appeal, see Abdul Ruzah 
v. Basiruddm Aimed (19X0), 14 
0. W. N. f 586. 

® The appeal from an Additional 
District Judge lios fcotho High Court. 
It is a civil and not a criminal appeal i 
Emperor v, Chiranji Lai (1914), 86 
AIL 576; Mahhan Lai v. Sri Lai 
(1912), 84 All., 882. 


1 Of SaUiawat All v. Hadha Mohan 
(1918), 41 AIL, 218; Jkahha Lai v. 
Slnhchamn Dan (1910), 89 AH., 1.V2 ; 
Lada Ham v. Mahabir Brasad (1916), 
89 All., 171 ; Uvjar Shah v. Baikal 
Ah Shah (1939), 1 Lahore, 218. 

B K. 75 (8). Of. Mnlchantl v. Mu. 
itttri hal (1918), 36 AIL, 8; Mad ha 
Sudan Pal v. Bar ball Snndai i Ban pa 
(19M), J9 0. W.N.,700. 

0 0 hah apat Singh Dugni v. Kharag 
Singh Ltichmiram (1918), 40 Calc., 
685; 17 0. W.N., 752. 
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to another of the said Courts shall he deemed sufficient to 
enable the latter Court to exercise, in regard to the matter 
directed by the order, such jurisdiction as either of such 
Courts could exercise in regard to similar matters within their 
respective jurisdictions. 5 ’ 

By section 80 (1), with the previous sanction, in the case of ^lejrahon of 
tho High Court of Bengal, of the Governor-General in Council, omciai ° 
and in the case of any other High Court, of the Local Govern- Rccciver * 
ment, the High Court “ may from time to time direct that, in 
any matters in respect of which jurisdiction is given to the 
Court by tins Act, the Official Receiver shall, subject to the 
direction of tho Court, have all or any of the following powers, 
namely : 

(a) to hear insolvency petitions, to examine the debtor 

and to make orders of adjudication ; 

(b) to frame schedules and to admit or reject proofs of 

creditors ; 

(c) to grant orders of discharge; 

(d) to approve compositions or schemes of arrangement ; 

(r) to make interim orders in any case of urgency ; 

(/) to hear and determine any unopposed or ea) parte 
application. 

“ (2) Subject to the appeal to the Court provided by section 
68, 1 any order made or act done by tho Official Receiver in the 
exercise of tho said powers shall be deemed the order or act of 
the Court.” 

“ Section 81. Any Local Government with the previous sanction Bar of appli- 
of tho Governor- General in Council may, by notification in tho local ^Sidnpro- 
ofticial Gazette, declaro that any provisions of this Act specified m visions. 
Schedule IT shall not apply to insolvency proceedings in any Court or 
Courts having jurisdiction under this Act in any part of the territories 
administered by such Local Government.” 

“ Section 82. Nothing in this Act shall — Savings. 

(a) affect tho Presidency Towns Insolvency Act, 1909, 2 or 

(h) apply to cases in which chapter iv of tho Dekkhan 
Agriculturists’ Relief Act, 1879, 3 is applicable.” 

As to the provisions that all 1 British Courts having jurisdiction in 
bankruptcy or insolvency should act in aid of one another, sec ante , 
p. 430. 

As to the execution in India of warrants issued by Courts having 
jurisdiction in bankruptcy, see 40, 47 Viet, c. 02, s. 119. 

1 Ante $ p. 433. 

« Act III of 1000, ante, pp, 426-431, 


a Act XVII of 1879, ante , p. 157, 
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Br ilie A j mere Irrigation Regulation (VHT of 1887), s. 6 (1), 
a Civil Court may take cognizance of a suit to contest the title 
of the Government to the exclusive use and control of water 
to which section 5 of the A j mere Land and Revenue Regula- 
tion, 1877 (II of 1877), 1 relates, and to which any provision of 
this Regulation or of any rule thereunder has boon applied, 
but shall not in any such suit make a decree or order affecting 
the supply of wator to any crop sown or growing at the time 
of the decree or order. 

“Section 0. (2) Save as provided by sub-section (I), a 
Civil Court shall not take cognizance of any claim in respect 
of anything done in pursuance of this Regulation or of any 
rule thereunder.” 

As to the settlement of disputes as to mutual rights and 
liabilities of persons interested in village channels, son Bengal 
Irrigation Act, 187(5 (Bengal 111 of 1876), ss. 87-89. 

All suits arising out of the power of distraint for water 
rates, or out of any acts done under colour of the exercise of 
the said power of distraint, or by persons in receipt of the 
water ratos against any agents employed by therm in the 
collection of such wator ratos, or the sureties of such agents 
for money received or for accounts kept by such agonts in the 
course of such employment, or for papers in their possession, 
shall lie cognizable by the same Court or authority as would 
have jurisdiction if such water rates were rent duo for the 
land irrigated. 2 

1 That section is as follows : “The ing in natural channels, and of ail 
Government shall bo presumed, unloss natural collections of wator, and of 
the contrary is proved, to ho entitled nil tanks constructed by the Govern, 
to tbo exclusive ur.o and control of tho incut.’* 

wator of all riven, and stratum* iluw 2 Bui, Act U I of 1870, t»« U0, 

m 
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As to an appeal under tlie Act to the Collector and supervision 
by the Commissioners and Hoard of Revenue, see section 91 of the 
Act. 1 

Except whore the Secretary of SLate is at the instance of Bombay ^ ^ 
the Collector made a party to a suit or proceeding in which an 
entry made under any Record-of-rights prepared or revised 
under Part X, which w T as added to the Bombay Irrigation Act, 2 
1879, by Bombay Act II of 1914, section 2, no suit lies against 
Government in respect of anything clone by the Collector, 

Canal Officer, or any other person acting under the orders of 
Government in the exercise of any power by Part X of the Act 
conferred on such Collector, Canal Officer or other person or 
on Government. 

A Canal Officer may by consent settle disputes as to mutual 
rights and liabilities of persons interested in a watercourse. 

Failing such consent he shall refer the mattor to the Collector, 
whose order remains in force until set aside by a decree of a 
Civil Court. 3 

By soction 67 of the Northern India Canal and Drainage Northern India 
Act, 1876 (Act VIII of 1873), which applies to the Sambalpur damage! 
District, the Central Provinces, N.-W. Frontier Provinces, tlie 
Punjab, and the United Provinces, except where otherwise 
provided in the Act, all claims against Government in respect 
of anything done under the Act may be tried by the Civil 
Courts, but no such Court shall in any case pass an order as 
to tho supply of canal water to any crop sown or growing at 
the time of such order. 

There is a similar provision in tho Burma Canal Act, Burma Canals 

1905. 4 

As to Uppor Burma, see Regulation III of 1889, s. 53 (2) 

(ix), ante, p. 178. 

Section 68 of the Northern India Canal and Drainage Act, o£ 

1873. 5 provides for the settlement of differences as to mutual rights ia 
rights and liabilities of persons interested in a watorcourso by wateicowm * 
the Divisional Canal Officer. His order is final as to the use 

or distribution of water for any crop sown or growing at the 
lime when such order is made, and remains in force until set 
aside by the cloeree of a Civil Court. 0 

J Thoro in a similar provinion in 
tho Bombay Presidency : Bow Act 
VH of 2879, «. 07. 

* Bom. Act VH of 1879. 


a IJom. Act VII of 1879, n 20. 
1 Bur. Act LI of 1900, ». 72. 
s Ant VIII of 1878. 
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There is a similar provision in the Burma Canals Act, 
1905. 1 

As to claims connected with a right in an irrigation work, 
see the Upper Burma Land and Revenue Regulation, 1889 
(III of 1889 ), s. 53 (ix), post, p. 641. 

The Punjab Minor Canals Act, 1905 (Punjab Act III of 
1905), contains the following provisions : 

During the period for which the Local Government has 
undertaken the collection of the water rates leviable in respect 
of a canal, no suit for the recovery of any such rates shall be 
instituted 2 

Section 43 provides for the settlement of disputes in regard 
to rights and liabilities in respect of ownership, construction, 
use or maintenance of a canal or watercourse by the Collector. 
If the dispute relates to a canal the Collector proceeds as a 
Revenue Court. If it relates to a watercourse ho proceeds as 
a Revenue Officer, and his order, unless sot asido on an appoal 
to the Commissioner, is final. The order of the Commissioner 
on appeal is final save in certain land acquisition proceedings. 3 
No Civil Court has jurisdiction in any matter which a Revenue 
Officer or Revenue Court is empowered by tbo Act to dispose 
of, or take cognizance of the manner in which the Local 
Government or any Revenue Officer or Revenue Court exor- 
cises any powers vested in it or him by, on, or under tlio Act. 4 

“ Section 67. — (1) In any suit or proceeding in which an 
entry made in any record prepared under section 28 or section 
35 is directly or indirectly called in question, no Court shall 
before the final settlement of issues give notice of the suit or 
proceeding to the Collector, and, if moved to do so by the 
Collector, shall make the Secretary of State for Jndia a party 
to the same. 

“(2) Save as provided in sub-section (1) no suit shall lio 
against the Government in respect of anything done by tho 
Collector or by any person acting under the orders of the 
Local Government, in the exercise of any power by this Act 
conferred on such Collector or Government.” 

By the Bihar and Orissa Private Irrigation Works Act, 1 922, 
a person aggrieved by an order of the Collector under section 5 
(Ordering repairs or construction) or section 30 (Inquiry), may 


1 Bur. Act II of 1905, s. 78. * Ibid. s. 55. 

* Punj. Act III ol 1905, a. 40. * Ibid. s. 00. 
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Institute a suit in a Civil Court which would have jurisdiction 
to entertain a suit for the possession of any land affected by 
the order. 1 

By the Bihar and Orissa Minor Irrigation "Works Act, 1922, 
a person may sue to obtain a declaration in the Civil Court 
that he is not liable to such assessment on the ground that 
he is not the owner of the land in respect of which the assess- 
ment has been made. 2 That Act also deals with a Civil Suit 
in the case of a dispute between private persons. 3 

1 13. & O. Act V of 1922, s. 47. s Ibid. s. 33. 

a Li, & O. Act VE of 1922, &. 22. 
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& A High Court 1 may make rules for the grant of certificates 
giving authority to practise as pleaders or mukktars in Courts 
subordinate to it, and in the Revenue offices situate within 
the local limits of its appellate jurisdiction. 2 It may also 
suspend or dismiss such pleaders and mukhtars for specified 
reasons, 3 and may reinstate them. 4 * 

They can bo dismissed in respect of acts not done in a professional 
capacity.' 1 

By section Id of the Legal Practitionors Act (Act XVIII of 
1879) as amended by Act IX of 1884, “ any District Judge, or 
with his sanction any Judge subordinate to him, any Judge 
of a Court of Small Causes of a Presidency town, 0 any 
District Magistrate, or with his sanction any Magistrate 
subordinate to him, and any Eevenuo Authority not inferior 
to a Collector, or with the Collector’s sanction any Revenue 
Officer subordinate to him, may, pending tho investigation and 
the orders of the High Court, suspend from practice any 
pleader or mukhtar charged before him or it under this 
section.” 7 

As to the appointment, suspension, and dismissal of 
advocates, vakils, and attorneys of a Chartered High Court, 
see ante, pp. 30, 37, 72, 78, 85, 89. 

A High Court not established by Royal Charter may 
admit, suspend or dismiss advocates. 0 

1 This moans tho highost Civil I Pal.. 084. 

Court of Appeal in tho part of British 1 Shankar Uuitcxh Jhtbie v. Sen e- 
India in which tho Act operates: imy of State (10211), 40 I. A., 1110; 
Act X of 1897, s. S (24). 41 ) Calc., 845. 

* Aot XVIIT of 1879, s. 7. » Aol IX of 1884, «. 4. 

* ss ' 12 and 11, as amended ’ In re llalrmlrachavtlra tlhaiier* 
by Aots IX of 1884, s. 3, and XI of fee. (1022), 40 Gale., 850, 

• L8OT » *>• 2. » An substituted for ». 4 1 oi Aot 

4 In ro Mathura Prasad (1022), XVI U of 1879 by Act IX of 1884, ti. 8. 
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CHAPTER XL. 

Lunacy. 


We have seen 1 how the Chartered High Courts have by 
virtue of their Letters-Patent power to deal with the persons 
and estates of lunatics. 

The Lunacy Act, 1912, 2 makes provisions for the Care of Lunacy Act. 
the persons and estates of lunatics 8 in British India. 

Tart II 1 of tlic Act duals with the reception, care, and treatment of High Courts, 
lunatics, and does not affect the powers of the High Courts. 0 

It empowors the Magistrate 0 within the local limits of Reception 
whose jurisdiction the allogod lunatic resides to make an ° rdera ‘ 
order for tlio reception “ into an asylum or mental hospital 7 
of a lunatic other than a lunatic so found by inquisition.” 8 

The following section has been added to the Indian Reception 
Lunacy Act, 1012, by tlic Indian Lunacy (Amendment) Act, ^“ l o£ 

1 9 1() : 9 foreign Statu 

“ Section 11a. — (1) When an arrangement has been made 
with any foreign European State with respect to the reception 
of lunatics in asylums in British India, tho Governor- General 
in Council may, by notification in the Gazette of India, direct 
that reception orders may be made under this Act m the case 
of any lunatic or class of lunatics residing in the territories in 
India of such foreign European State, and shall in such 
notification specify the Province or Provinces within which 
such reception orders may be made.” 


3 Ante, pp, 57, 72, 79, 8G, 91. Magistrate, or Magistrate of the first 

* Act 1 V of 1912. class specially empowered by tho 

a La. idiots or persons of unsound Local Govomment to perform tho 

mind . n. 8 (5). functions of a Magistrate uudor tho 

* Sh. 4-5G. Act : s. Ji (C). 

6 8. 2. . 7 Act VJL of 1922, s. % 

a That is a Presidency Magistrate, 8 Ss. 4, 10. 

District Magistrate, Bub- Divisional 0 Act XII of 1916, a. 2. 

m 
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With certain modifications the provisions of the Indian 
Lunacy Act as to the making of reception orders on petition 
and for temporary detention in suitable custody apply to such 
lunatics. 1 The functions of the Magistrate shall be performed 
by such officer as the Local Government may, by general or 
special order, appoint in this behalf, and such officer shall 
be deemed to be the Magistrate having jurisdiction over the 
alleged lunatic for all the purposes of such provisions. 2 

^asylums 8 as ® xce P^ ^y a general or special order of the Governor- 

General in Council no Magistrate can make a reception order 
for the admission of any lunatic into any asylum established 
by Government outside the Province in which the Magistrate 
exercises jurisdiction. 3 

Maintenance. When a lunatic in or outside a Presidency town has been 
so found by inquisition the High Court or tho District Court, 4 
as the case may be, may order maintenance out of the 
lunatic’s estate or from a person legally bound to maintain 
him. 6 


Judicial Inquisitions hi Presidency Tonus . 

Presideiicy 1 in ^e High Courts of Judicature at Calcutta, Madras, and 
order 8 *° Bombay, 6 can direct an inquisition whether the person 

inquisition. subject to the jurisdiction of the Court;, 7 who is allogcd to be 

a lunatic, is of unsound mmd and incapable of managing 
himsolf and his affairs, 8 and concerning tho nature ol the 
property belonging to the alleged lunatic, the persons who 
are his relatives, the time during which ho has been of un- 
sound mind or such other matters as to the Court may scorn 
proper, 9 

Application by Application for such inquisition may be made by any relative 10 of the 
made! ° alleged lunatic, or by the Advocate-General. 11 

DistectConrt 4 " Boetion 43.— (1) If tho alleged lunatic is not within the 
to make local limits of the jurisdiction of the Court, and tho inquisition 
inquisition, cannot conveniently bo made in the mannor provided in the 


1 H. 11 a ( 2 ). 

2 JM. (2), (b), 

3 Act IV. of 1912, s, 22. 
* Post, jrp. M3, 414, 4d& 
5 Act IV ofl912, a. 20. 

0 TM* a. 37. 

7 See ante, p, HI, 


« Act IV of 19LS, a. 38 (I). 

* Ibid* H. 38 (2). 

13 This lnoludoH ( tho brother ut tho 
wife of tho allogcd lunatic ; Mam 
Lai fhl v. Nepal (Jhandm l*al{i\)Vi), 
22 0. W. N., 647. 

11 Act IV of 1912, M. 39. 
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Act, the Court may direct the inquisition to be made before 
the District Court 1 within whose local jurisdiction the alleged 
lunatic may be; and such District Court shall accordingly 
proceed to make such inquisition in the same manner as if 
the alleged lunatic were subject to its jurisdiction, and shall 
certify its finding to the Court directing the inquisition.” 2 * 

“ Section 46. The Court may mako orders for the custody 
of lunatics so found by inquisition and the management of management 
their estates.” 

“ Section 49. The Court may, if it appears to be just of 

or for tho lunatic’s benefit, order that any property, movable 
or immovable, of the lunatic, and whether in possession, 
reversion, remainder, or contingency, be sold, charged, mort- 
gaged, dealt with or otherwise disposed of as may seem most 
expedient for tho purpose of raising or repaying, with or 
without interest, money to be applied or which has been 
applied to all or any of the following purposes, namely : 

(1) the payment of tho lunatic’s debts or engagements; 

(2) the discharge of any incumbrance on his property ; 

(3) the payment of any debts or expenditure incurred for 
the lunatic’s maintenance or otherwise for his benefit ; 

(4) tho payment of or provision for the expenses of his 
future maintenance and the maintenance of such members of 
his family as are dependent on him for maintenance, including 
the expenses of bis removal to Europe, if he shall lie so 
removed, and all expenses incidental thereto ; 

(5) the payment of the costs of any inquiry, and of any 
costs incurred by order or tinder the authority of tho Court.” 

It is not necessary to dotemimo whether tho property belonged to the 
lunatic or to another person/ 

The Court may dissolve the partnership in which the Partnership, 
lunatic is a partner. 4 

Ah to tho assumption of charge by the Court of Wards, see section 55 
of the Act. 

In certain cases the Court can order the transfer of stock belonging 'Iransfcr of 
to tho lunatic/' and may make a vesting order in respect of stock standing 
in the name of tho lunatic. 0 


1 Pant) p. AIL 520, 

* Ibid, s. 48. 4 S. 52. 

a Of. I)hmh Chtmilcr Banerjce v. 5 Ibid, s. 57. 

Koudamini DM (1000), 4 0. W. 6 Tbid, s. 58. 
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Power of 
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Whenever any person not subject to the jurisdiction of any 
ot the High Courts at Calcutta, Madras, and Bombay is 
possessed of property, and is alleged to be a lunatic, 1 * the 
District Court (i.c. the principal Civil Court of original juris- 
diction in any area outside the local limits for the time being 
of the Presidency towns 3 4 ) within whose jurisdiction such 
person is residing may, upon application, by order direct an 
inquisition for the purpose of ascertaining whether such 
person is of unsound mind and incapable of managing himself 
and his affairs. 3 


Where the alleged lunatic has two residences, one in Calcutta and 
the other outside Calcutta, the District Court has no jurisdiction. 1 


Application by 
whom to be 
made. 


Inquisition by 
the District 
Court and 
finding 
thereon. 


ct Section 63. — (1) Application lor such inquisition may be 
made by any relative 5 6 of the alleged lunatic or by any public 
Curator appointed under the Succession (Property Protection) 
Act, 1841,° or by the Government Pleader, as defined in the 
Code of Civil Procedure, L908, 7 or, il the property of the 
lunatic consists in whole or in part of land or any interest in 
land, by the Collector of the district in which it is situate. 

“ (2) If the property or any part thereof is of such a descrip- 
tion that it would by the law in force in any Province where 
such property is situate subject the proprietor, if disqualified, 
to the jurisdiction of the Court of Wards, the application may 
bo made by the Collector on behalf of the Court of Wards.” 

Section 65. — (1) The District Court, if it thinks fit, may 
appoint two or more persons to act as assessors to the Court 
in the inquisition. 

“(2) Upon the completion of the inquisition the Court 
shall determine whether the alleged lunatic is of unsound 
mind and incapable of managing himself and his affairs or 
may come to a special finding that such allogod lunatic is of 
unsound mind so as to be incapable of managing his affairs, 


1 Ante, p. 441, note 8. 

* Act IV of 1912. a. 3 (3). 

3 Ibid. h. 62, 

4 Amlabala Chowdhumm v, Dhi~ 
tendra Nath Saha (1920), 48 Calc., 

077; 26 C. W. N,, 178. 

6 Ante, p. 442. 

0 XIX of 1841, ante , pp. 800, 397. 


7 This include# any officer ap- 
pointed by tho Local Government 
to perform all or any of tho fnuoUmin 
oxproHHly Imported by the Civil Pro- 
cedure Code on the Government 
Ploador and alwo any ploador acting 
under tho direction# of tho Govern- 
ment Pleader (V of 190S, \u 2 (7)). 
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but that be is capable ol managing himself and is not dan- 
gerous to himself or to others. ! ” 

IC the alleged lunatic resides at a distance of more than inquisitior^by 
fifty miles from tlio place where the District Court to which Court, 
the application is made, is held, tho Court may issue a com- 
mission to any subordinate Court to make tho inquisition. 1 
On receipt of the report of the subordinate Court, the District 
Court shall dispose of the application. 2 * 

“Section 6 7 — (1) The Court may make orders for the Custody of 
custody of lunatics so found by inquisition and the manage- management of 
ment of their estates. iheir cstatcti * 

“(2; When upon the inquisition it is specially found that 
the person to whom the inquisition rolalcs is of unsound mind 
so as to be incapable of managing his affairs, but that he is 
capable ol managing himself and is not dangerous to himself 
or to otliovs, tho Court may make such ordeis as it thinks lit 
for the management of tho estate of the lunatic, including 
proper provisions for the maintenance of the lunatic, and of 
such members of his family as are dependent on him for 
maintenance, 2 and it shall not be necessary to make any order 
as to the custody of tho person of tho lunatic.” 

As to the assumption of charge by the Courts of Wards, soo section 68. Charge by 

Court of 

“ Section (>(). — Cl) If the estate ol a lunatic so found con- p^cr'to diiect 
sists in whole or in part of land, hut is not of such a nature OoUwtoi to 
that it would subject the proprietor, if disqualified, to the take cl,atKC- 
jurisdiction of tho Court of Wards, the District Court may 
direct the Collector to take charge of the person and estate of 
tho 1 nnatic : 

“ Provided that no such order shall be made without the 
consent of the Collector previously obtained. 

“(‘2) Tho Collector shall thereupon appoint a manager of 
the estate, and may appoint a guardian of the person of the 
lunatic.” 

“ Section 71. — (1) In all other cases tho District Court Appointment 
shall appoint a manager of the estate of a lunatic, and may and manner, 
appoint a guardian of Iris person.” 4 


i Act iV of 3012, s. cc (1). 

» mi. h. co ( 2 ). 

* This would apply not only to 
imeh persons as tho lunatic would bo 
legally bound to maintain, but also 

tio buch an wore being maintained by 


him or his estate, and perhapa also 
to such relatives as ho might be 
oxpootod to provide for. 

4 As to tho removal of a guardian 
or manager, sco s. 60. 
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“ Section 72. The legal lioir of a lunatic shall not bo 
appointed guardian of the person of such lunatic unless the 
Court, or the Collector, as the case may be, for reasons to bo 
recorded in writing, considers that such an appointment is for 
the benefit of the lunatic.’’ 

“Section 81. The Distuct Court may impose a fine not exceeding 
fivo hundred rupees on [any manager of the estate of a lunatic who 
wilfully neglects or refuses to deliver his accounts on any property in 
his hands within the time fixed by the Court, and may realise such fine 
as if it were a decree of the Co art, and may also commit the recusant 
to the civil jail until ho delivers such accounts or property.” 

When it is shown to the District Court that the unsound- 
ness of mind has ceased it may order an inquiry, and if it be 
found that it has ceased, the Court may order the proceedings 
to cease or be set aside. 1 

An appeal shall lie to the High Court from any order made 
by a Disti ict Court under the above provisions. 2 

As to the power of Magistrates or Com Is to send luuaties to any 
asylum in another Province, see section 85, as altered by Act XXXVI IT 
of 1920, Sch. I. 

Lunatics and idiots may be removed from India to tbo 
United Kingdom by the order of a Supreme Court. 3 

As to orders vesting the estates of lunatic mortgagee's and trustees, 
in cases to which the English law is applicable see Act XXVI I of 1800, 
ss. 4-6, j)Osb, p. 483, 

As to lunatics subject to the seveial Courts of Wards, see 
p. 490. 


expression “Supremo Court** here 
means a “ 3 Ugh Court.” 


i Act IV of 3912, s. 82. 

3 Ibui. s. 83 

3 14, 15 Viofc. c. 81, s. 5. Tho 



CHAPTER XLI. 


Marriage and Divorce. 

Ttie Courts in British India liave frequently to decide quos- Questions of 
tions as to tho fact or validity of a marriage. Such questions mamage ' 
arise in suits of a “ civil nature.” 1 * 3 4 * * 

The following are examples of such suits : — 

(a) a fin it to declare a Hindu marriage void ; J 

(b) a suit for a sum of money given to a guardian as confederation for 

his ward’s marriage ; 1 
(o) a Huit for jactitation of marriage ; r> 

( (1 ) a suit for restitution of conjugal rights in the case of persons not 
governed hy the Indian Divorce Act (IV of 1800).° 

By section 4 o of the Indian Christian Marriage Act, 1872 Oder for 
(XV of 1872), whore one of the parties intending marriage is a c ° lica e- 
minor , 7 and both such parties are at the timo resident in any 
of the towns of Calcutta, Madras, and Bombay, and are 
desirous of being married in loss than fourteen days aftor the 


1 Ante, p. 204. 

3 A ienjona Daw v. Prahlad Chandra 
Chtm (1870), G 13. L. K., 243; 14 
W. R o. it., 403. 

3 Ham Chand Sen v. Andailo Men 
(1884), 10 Oftio., 1004. 

4 A lalso pretence of being marriod 
to another, 

u Armal Ali (Mn) v. Mahmnd-ul 
Ntssa (1807), 20 All., 00. 

« TchaU Mon Mohim Jemadru v. 
Basanta Kumar Singh (1901), 28 
Calc,, 751 ; 5 0. W. N,, 073 ; Surjya 
Moni Dasi v. Kahhanla Das (1000), 

28 Calc., 37, at p, 45; 5 0. W. N., 
105, at p. 201; Dadaji Bhikaji v. 
llnlmahai (1880), 10 Born., 301; 
Kcshavlal (Jirdharlal v. Dai Parvati 
(3 803), 18 Bom., 327; Bmda v. 
Kamsilia (1890), 13 AIL, 126 ; Paigi 
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v. tthmiarain (1885), 8 All., 78; 
Jogendronnndmi Dossce v. TTumjdoss 
Chose (1879), 5 Calo , 500 ; 5 C. L. It., 
65, Gath a Ham Mistrce v. Moohiia 
Kochm Atteah Domoimcc (1875), 14 
13. L. B., 298 ; 23 W. It. 0. B., 170 ; 
Kuroona Moyce Debee v. Chmga Dhur 
tinrmah (1873), 20 W. B. 0. B., 50; 
Chotnn Debee v. Ameer Chnnd (1806), 
G W. It. 0. It., 105 ; Melaram Nn&ial 
v. Thanooram Bamun (1808), 9 W. It. 
0. B,, 552. See Burtoor Buhccm 
(Moonshce) v, S/mmsoomima Begum 
(1867), U M. I. A., 551, at pp. 606- 
630 ; 8 W. B. 1\ 0., 3, at pp. 12, 13, 

7 i.e. is a person who has not 
completed the ago of twenty-one 
years and who is not a widower or 
a widow : g. 3. 
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entry of notice to tho Marriage Eegistiar, a Judge of the 
High Court may order the Marriage Registrar to issue his 
certificate before the expiration of the fourteen days which are 
otherwise required. 

Under section 45 of the saino Act, if any person whoso 
consent is necessary to any marriage 1 to be solemnised by, 
or in tho presence of, a Marriage Registrar is of unsound 
mind, or if such person (other than the father) without just 
cause withholds his consent to the marriage, the parties 
intending marriage may apply by petition, where tho person 
whose consent is necessary is resident within any of tho 
towns of Calcutta, Madras, and Bombay, to a Judge of tho 
High Court, or if ho is not resident within any of such towns, 
then to the District Judge. 

The High Court or District Judge, as the case may bo, 
may declare the marriage to be a proper marriage. Such 
declaration is as effectual as if the person whoso consent was 
needed had consented Lo tho marriage. 

By soction 40 of the Act when a Marriage Registrar 
refuses a certificate under section 41 of the same Act (XV of 
1872) a Judge of the High Courts of Bengal, Madras, and 
Bombay, if the district of the Registrar be within the towns 
of Calcutta, Madras, and Bombay respectively, or the District 
Judge of such district, may order the Registrar to issue such 
certificate. 2 The decision of such Judge is final. 

By section 48, when the Marriage Rogistrar is not satisfied 
that the person forbidding the issue of tho certificate is 
authorised by law so to do, the Registrar may apply, when 
his district is within any of the towns of Calcutta, Madras, 
and Bombay, to a Judge of the High Court, or if such district 
be not within any of such towns, then to tho District Judge. 
Such Judge or District Judge may doclare that the person 
forbidding the certificate is not authorised to do so. 


3 Tho consent of tho father, if 
living, of any minor, or, if tho father 
be dead, of tho guardian of tho porson 
of suoh minor, and in case thoro bo 
no such guardian, then of tho mothor 
of such minor, is required for a minor's 


marriage, unions no porson authorised 
to give such consent bo resident m 
Tndia, sh. 19, 44. 

3 In the, matter of T acker (1912), 
1G 0. W. 2ST.p 417. 



CHAP. XLI. 


DIVORCE ACT. 


■I Ml 


Dhorce Act. 

The Indian Divorce Act, 1889, 1 extends to the whole 0 ^ n c ^ ia 1 n s J?j lvoree 
British India, and, so far as regards British subjects within 
the dominions of Princes and States in India in alliance with 
His Majesty, to such dominions, 2 but nothing therein authorises 
any Court to grant any relief under the Act, except in cases 
where the petitioner professes the Christian religion, and 
resides 3 in India at the time ol‘ presenting the petition. 4 - 

Decrees of dissolution of marriage can only be made in the 
following cases : 

(a) where tho marriage has been solemnised in India : or 

(b) where the adultery, rape, or unnatural crime complained 

of has been committed in India ; or 

(V) where the husband has since tho solemnisation of the 
marriage exchanged the profession of Christianity 
for the profession of some other form of religion. 5 

The Court can only make decrees for nullity of marriage Dociees for 
in cases where the marriage was solemnised in India. 6 nulllty ' 

The Divorce Courts in Tndia have no jurisdiction to effect Domicile 
a divorce between persons not domiciled in British India. necessary. 


A so-called “ matrimonial domicile ” said to bo created by a bond fide 
residence of the spouses within the territory, of a less degree of perma- 
nence than is required to givo them true domicile, cannot bo recognised 
m creating such jurisdiction. 7 

ft has been held that under the Act a foreigner is entitled to apply 
for a divorce provided that ho resides in 1 British fudia, hut that a divorce 
obtained by him lias no application beyond British- India.* The result 
of this would be that that which was not bigamy iu one place might be 
bigamy elsewhere. 

Any decree granted under the Indian Divorce Act, 1869,® Validity of 
and confirmed or made absolute under the provisions oE that decrc< ’ s ' 
Act, for tho dissolution of a marriage tho parties to which 
were at the time of the commencement of the proceedings 


* Act IV of 1869. 

9 Thornton v. Thornton (3886), 10 
Bom., 422. 

9 This is not a moro casual resi- 
dence. See Ntmcnuanjec Wadia v. 
Kleonora Wacka (1913), 38 Bom., 
125; 15 Bom. L.B.,593. 

* S. 2. 

« Ibid, 

9 Ibid , 


7 See ho Mmmcr v. La Mesmier, 
A, 0. [1895], 537; 04 L. F. 0., 97 ; 
72 L. T., 878 ; Keyes v. Keyes, [1921 J 
P. D., 204. It was held in Bancijcc v. 
Bmerjco (1898), 3 0. W. N., 250, 
that residence is sufficient. 

8 CHm'dano v. Giordano (1912), 40 
Calc., 215. 

9 Act IV of 1869. 


T, 0.JX 
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District; 

♦Judge, 


domiciled in the United Kingdom, and any order mado by the 
Court in relation to any such decree, shall, if the proceedings 
were eommonccd before tho 1st July, 1921, be as valid, and 
be deemed always to have been as valid, in all respects, as 
thougli the parties to the marriage had been domiciled in 
India. 1 * * * * 

In tho Act the expression “ 11 igh Court ” moans : a 

(a) in tho Provinces of Bengal, Madras, Bombay, Agra, 

Bihar, tho Punjab," and Burma i tho chartered High 
Court having jurisdiction in tlioso Provinces re- 
rospoetively ; 

(b) in any Non-Regulation Province and in any place in 

the dominions o! the Princes and States of India in 
alliance with His Majesty, the High Court to whose 
original criminal jurisdiction the petitioner is for the 
time being subject or would be subject if he or she 
were an European British subject of His Majosty. 6 

The High Court having jurisdiction in any particular case 
is tho one within tho local limits of whose ordinary appellate 
jurisdiction tho husband and wife reside or last residod 
togother. 6 

In a ease where tlicro was no permanent rosidoucc the Calcutta and 
Bombay High Courts treated a temporary residence for a short period as 
a compliance with this provision. 7 

“ Section 3. — (2) 8 * District -1 udge ’ 9 means : 

in the Regulation provinces— a Judge of a principal Civil 
Court of original jurisdiction ; 

in the Non-Regulation provinces 10 other than Sindh and 
Burma — a Commissioner of a Division ; 


i 11, 12 Ooo. V. o. IS, s. 1. 

* Act JV of 18G0, s. 3 (1). 

a Aot XVIII of 1910, s. 1. 

* Bur. Act XI of 1922, Soli. I. 

* S. 3 (1). 

« Act IY of 18GU 8. 3 (1). Boi- 
gonha v. Bwgonha (1920), 44 Bom., 
924 ; 22 Bom. L. R., 301, 

7 Bright v. Bright (1909), 3G Calc,, 

964; Murphy v. Mwryhy (1920), 45 

Boui., 547. 8ee, however, Flowers v. 
Flowers (1910), 32 All., 203. , 

* .Repealed in the Punjab: Aot 
XVIII of 18B4, 8* 2, and in tho Contra! 


Provinoos ; Act V of 1901, s, 8, iu so 
far as it defines “District Judge" 
to mean “the Commissioner of a 
Division.” 

0 Under tho powers conferred by 
s. G of tho Scheduled Districts Act, 
1874 (XIV of 1874), tho powers of a 
District Judgo woro conferred ou the 
Deputy Commissioner, Kbasi and 
Jaintia TliJls, tho Garo Hills District, 
and tho Naga Hills. 

i° See Acts XI of 1889, s. 97; Soh. 
II ; VI of 1900, s. 47; Sob. I; VI of 
1900, s. 1(2). 
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in Sindh — the Judicial Commissioner of that Province ; 

In Burma 1 * — a Judge of a District Court ; 
and in any place in the dominions of the Princes and States 
aforesaid — such officer as the Governor-General in Council 
shall from time to time appoint in this behalf by notification 
in the Gazette of India, and, in the absence of such officer, 
the High Court in the exercise of its original jurisdiction under 
this Act.” 

In the Santhal Parganas the Commissioner has been declared to bo 
the District Judge, and the High Court of Calcutta to be the High 
Court, for tho purposes of the Act : see Santhal Parganas Justice Rogu- 
lation (Begulation V of 3893), s. 3 5 (3). In Oudh the Judicial Com- 
missioner is, for tho purposes of this Act, to be deemed the Commissioner 
of the Division • see Oudh Civil Courts Act (Act XIII of 1879), s. 27. In 
the North-West Frontier Province the Divisional Court shall, for the 
purposes of this Act, bo deemed to bo the District Court for all districts 
comprised in the Division : North-West Frontier Province Law and 
Justice Regulation (Regulation VII of 1901), s, 53, proviso (<7). 

Tho Resident at Aden, not being a Commissioner of a Division, 
cannot try suits under tho Indian Divorce Act, 3869.- 

The District Court having jurisdiction is the one ■within 
the local limits of whose ordinary jurisdiction, or of whoso 
jurisdiction under the Indian Divorce Act, the husband and 
wife reside or last resided together. 3 

“ Section 4. The jurisdiction now exercised by the High Matrimonial 
Courts in respect of divorce a mcnm cl torn and in other cases, courts? f 
suits and matters matrimonial, shall he oxercised by such 
Courts, and by the District Courts, subject to the provisions 
in this Act contained and not otherwise : oxcept so far as 
relates to the grauting of marriage licences, which may bo 
granted as if this Act had not been passed.” 4 * 

“ Section 7. Subject to the provisions contained in this Court to art 
Act, the High Court and District Court shall, in all suits and “IVnK]ish II ' ,0 ' i 
proceedings liereuuder, act and givo relief upon principles and Divoroe Court< 
rules which, in the opinion of tho said Courts, are as nearly as 
may be comparable to the principles and rules on which the 
Court for Divorce and Matrimonial cases in England for the 
time being acts and givos relief : 


1 Bur. Act XI of 1922, Soh. I. porary sojourn without any intention 

* Mouna v. Al0ww&(1912), 37 Bom., of remaining: B'lowcrs v. JPlouban 

57; 14 Bom, L, R., 872. (1910), 32 AIL* 203. Boo, howovor, 

• Act IV of 1809, s. 3 (3). This Bright v. Bright (1909), 36 Oalc„ 904, 

does not include tho place of a tom- 4 Seo Ltehv* Lish, [3928 Pat], 127. 
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“ Provided that nothing in this section shall deprive the 
said Courts ol jurisdiction in a case where the partners to a 
marriage professed the Christian religion at 'the time of the 
occurrence of the facts on which the claim to relief is 
founded.” 1 * 

An attachment before judgment cannot bo made in proceedings under 
tho Divorco Aet.- 

Extraordmary “ Section 8. Tho High Court may, wherever it thinks fit, 
nigif colnt. 01 remove and try and dofcermino as a Court of original jurisdic- 
tion any suit or proceeding instituted under this Act in tho 
Court o! auy District Judge within the limits ot its jurisdiction 
under this Act. 

“ The High Court may also withdraw any such suit or 
proceeding, and transfer it for trial or disposal to the Court of 
any such District Judge.” 

K ° fer °Courts District Courts can refer to tho High Court questions of 
18 * law or usago having tho force of law which ariso in tho hearing 

of a suit under the Act. 3 4 

Petition to A petition for dissolution of marriage' 1 or for nullity of 

nigh Court, marriage, 5 or for judicial separation 6 can bo presented either 
to the District or to tho High Court having jurisdiction. 

Where a potition for dissolution is dismissed by the District 
Court, the petitioner may nevertheless present a similar potition 
to the High Court. 7 

byll'Toouit A ^ ecrG0 f° r dissolution of marriage 8 or for nullity 9 made 
1 by a District Court is subject to confirmation by the High 
Court. This is not possible aftor the death of tho petitioner. 10 

Cases for confirmation of a decree for dissolution of mar- 
riage shall be beard (whore the number of the Judges of tho 
High Court is three or upwards) by a Court composed of three 
such Judges, and in case of differenco the opinion of the 
majority shall prevail, or (where the number of the Judges of 
tho High Court is two) by a Court composed of such two 
Judges, and in case of difference the opinion of the senior 
Judge shall prevail. 11 


1 This proviso was added by Act 
X of 1912, a. 2, 

8 Phillips v. Phillips (1910), 87 
Calc., 018. 

*8. 9. 

4 Act XV of 1809, ss. 10, 11, 

* Ibid . s. 18. 


® Ibid. s. 22* 

* Ibid. s. 18. 
s Ibid . s. 17. 

8 Ibid. s. 20. 

10 Buttcrjicld v. BuUcrJield (1928), 
50 Calc., 158. 
n Act IV of 1809, s. 17.1 
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The High Court may allow the petition to be withdrawn. 1 

Where a decree for dissolution or judicial separation has Alimony 
been made by a District Court, it is that Court, and not the 
High Court, which can make an order for alimony. The 
High Court can make such order when it makes a decree for 
divorce or judicial separation. 2 


Parsi Matrimonial Courts. 

The Parsi Marriage and Divorce Act, 1805 (XV of 1805), coiwiiintion of 
which applies to the whole of British India and to somo of the Coulls * 
scheduled districts, constitutes a special Court in each of the 
Presidency towns of Calcutta, Madras, and Bombay, and in 
such other places in the territories of the several Local Govern- 
ments 3 * as such Governments respectively shall think lit. 1 

tl Section 1G. The Court so constituted in each of the Pmat Chief 
Presidency towns shall be entitled the Parsi Chief Matrimonial oouitS?° nittl 
Court of Calcutta, Madras, or Bombay, as the case may bo. 

“ The local limits of the jurisdiction of a Parsi Chief Matri- 
monial Court shall be conterminous with the local limits of 
the ordinary original civil jurisdiction 5 of the High Court. 

“ The Chief Justice of the High Court, or such other Judge 
of the same Court, as the Chief Justice shall from time to time 
appoint, shall be the Judge of such Matrimonial Court, and, in 
the trial of cases under this Act, he shall be aided by eleven 
delegates.’’ 6 

In this Act the expression “ ITigh Court ” means the highest Court of 
Civil appeal in a part of India m which the Act operates. 7 

“ Section 17. Every Court so constituted aL a place other Parsi District 
than a Presidency town shall be entitled the Parsi District 
Matrimonial Court of such place. 

“ Hubjocl to the provisions contained in tho next following 
section, tho local limits of the jurisdiction of such Court shall 


1 Dai a v. Dare (1910), 31 Mad., 
339. 

2 Act IV of 18G9, a. 37. Wallace v. 
Wallace (1915), 10 Bom., 109; 17 
Bom. Tj» lt„ 918. Tho Court cannot 
make tho ordor if thoro has boon 
unreasonable delay; Lloyd v. Lloyd 
(1921), 44 Mad., 989. 

3 Tho Governor-General in Council 

may invest the chief oxeoutive officer 


of any part of British India under 
tho immediate administration of tho 
Government of India with tho powers 
vested by tho Act in a Local Govern- 
ment ; s. 52. 

* S. 15. 

6 Ante, pp. 37, 90. 

8 S. 16. 

7 S. 2. 
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be conterminous with the limits of the district in which it 
is held. 

“ The Judge of the principal Court of original civil juris- 
diction at such place shall be the Judge of such Matrimonial 
Court, and, in the trial of cases under this Act, he shall be 
aided by seven delegates. 1 

“ Section 18. The Local Government 2 may from time to 
time alter the local limits of the jurisdiction of any Parsi 
District Matrimonial Court, and may include within such 
limits any number of districts under its government. 

“ Section 19. Any district which the Local Government, 
on account of the fewness of the Parsi inhabitants, shall deem 
it expedient to include within the jurisdiction of any District 
Matrimonial Court, shall he included within tho jurisdiction of 
tho Parsi Chief Matrimonial Court for the territories under 
such Local Government where there is such Court.” 

“ Section 21. Tho Local Governments shall, in the Pre- 
sidency towns and districts subject to their respective Govern- 
ments, respectively appoint persons to be delegates to aid in 
the adjudication of cases arising under this Act. 

“ The persons so appointed shall be Parsis : thoir names 
shall bo published in the official Gazette, and their number 
shall, within the local limits of the ordinary original civil 
jurisdiction of a High Court, he not more than thirty, and in 
districts beyond such limits not more than twenty. 

“ Section 22. The appointment of a delegate shall be for 
lifo. 

“But whenever a delegate shall die, or he desirous of 
relinquishing his office, or refuse or become incapable or unfit 
to act, or bo convicted of an offeneo undor the Indian Penal 
Code 3 or other law for the time being in force, then and so 
often the Local Government 4 may appoint any other person, 
being a Parsi, to be a delegate in his stead, and the name of 
tho person so appointed shall be published in the official 
Gazette.” 

“Section 24. The delegates selected under sections 16 5 
and 17 8 to aid in the adjudication of suits under the Act shall 
be taken under the orders of the Presiding Judge of the Court 


1 S. 17. 

* See Aot X of 1897,8.8(29). 
» Aot XLY of 1860. 


* See Aot X of 1897, s. 8 (29). 
6 Ante, p. 453. 
e Ante, pp. 453, 454. 
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in clue rotation from the delegates appointed by the Local 
Government under section 21.” 1 

“ Section 26. All suits instituted under the Act must be Courtin which 
brought in the Court within the limits of whose jurisdiction brought, 
the defendant resides 3 at the time of the institution of the 
suit. 

“ Wh on the defendant shall at such time have left British 
India, such suit shall be brought in the Court at tho place 
where the plaintiff and defendant last resided together. 

As to tlio grounds upon winch a Matrimonial Court can givA a decree 
for nullity, for dissolution in the case of absoncc, and for divorce or 
judicial separation, or for restitution of conjugal rights, see sections 27 
to 36 of the Act. 

The Court has power to make an order for alimony. 3 Alimony. 

Except in a proceeding under this Act, a Civil Court has no power to 
make a decree for alimony in the ease ol Pat sis. 1 

“ Section 37. Notwithstanding anything hereinbefore con- Restitution m 
tainod, no suit shall be brought in any Court to enforce any husband under 
marriage between Parsis, or any contract connected with, or Sunder 
arising out of, any such marriage, if, at the date of tho institu- fourteen, 
tion of the suit, the husband shall not have completed the age 
of sixteen years, or tho wife shall not have completed tho 
age of fourteen years.” 

“Section 39. a Notwithstanding anything contained in Absence of 
section 16 or section 17, where in the case of a trial in a Parsi dunn^tmi. 
Chief Matrimonial Court, uot less than nino or, in tho case of 
a trial in a Parsi District Matrimonial Court, not loss than six 
delegates have attended throughout the proceedings, tho trial 
shall not be invalid by roason of tho absonce during any part 
thereof of the other delegate or delegates. 

“ Where at any stage of a trial in a Parsi Chief Matri- 
monial Court less than nine, or in a Parsi District Matrimonial 
Court loss than six, dolegates are present who havo altonded 
throughout tho proceedings and the presiding Judge is of 
opinion that it is not possible without undue dolay to secure 
the attendance throughout tho proceedings of nine or six 
delegates, as the case may bo, tho proceedings shall bo stayed 
and a new trial shall bo hold with tho aid of fresh delegates.” 

1 Ante, p. 454. * Goolbai v. Bchramsha (4913), 38 

* Of. ante , p. 431. Bom., 615. 

* Ss. 33, 34. * Added by Act XX of 1922, s. 2. 
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Deicimi- “ Section 41. 1 In suits under the Act all questions of lav? 

qSonsof and procedure shall bo determined by the presiding Judge; 
lnd’eaT edure ’ but the decision on tho facts shall be the decision of the 
majority of the delegates who have attended throughout the 
trial : Provided that, where such delegates are equally divided 
in opinion, the decision on the facts shall be the decision of 
tho presiding J udge. • 

Appeals. “Section 42. An appeal shall lie to the High Court from 

the decision of any Court established under this Act, whether 
a Chief Matrimonial Court or a District Matrimonial Court, 
on the ground of tho decision being contrary to some law or 
usage having tho force of law, or of a substantial error or 
dofect in the procedure or investigation of the case which may 
have produced orror or defect in the decision of the case upon 
tho merits, and on no other ground.” 

The Court can make orders as to the maintenance, custody, 
and education of children under the age of sixteen yours, the 
marriage of whose parents is tho subject of the suit. 2 * 


Native, Com ertv. 


Native Con- By the Native Converts’ Marriage Dissolution Act, 18(><> 
LYasoiunoiT^ 6 (XXL of I860), which extends to the whole of British India 
Aut - except as regards the scheduled districts, 2 and has been 

declared to he in force in the Santhal Parganas 4 and in the 
Arakan Hill District, 5 and in several other schodulod districts, 
a mode of judicial divorce is provided in the ease of a husband 
and wife who aro domiciled in British India, and noither of 
whom is a Christian, Mahometan, or Jew, tho husband being 
over sixteen and tho wild over thirteen years of ago. 

In this Ant tlio expression “ High Court ” moans tho highest Civil 
Court of appeal in any place to which tho Act extends. 0 


Suit for “Section 4. If a Native husband change his religion for 

society?' Christianity, and if in consequence of such change his Native 

wife, for the space of six continuous months, desort or repu- 
diate him, he may suo her for conjugal society. 

“Section 5. If a Native wifo change her religion for 
Christianity, and if in consequence of such chango hor Native 


1 As amondod by Act XX of 1022, 4 Bog, HI of J872, s. 3, Sch. 

s. 3 (1). ‘ Bog. IX of 1874, a. 3. 

* S. 44. « Act XXI of 1860, s. 3. 

8 S. 85 ; Aot XV of 1874, s. 3. 
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husband, for the spaco of six continuous months, desert or 
repudiate her, she may sue him for conjugal society. 

6t Section 6. If the respondent, at the time of the com- wueie suit to 
mencement of such suit, reside within the ordinary original 
civil jurisdiction of any of the High Courts of J udieature, tlie 
suit shall be commenced in such Court : otherwise it shall be 
commenced in the principal Civil Court of original jurisdiction 
of the district in which the defendant shall reside at the com- 
mencement of the suit.” 

After an adjournment of the caso for a year, and if the Dissolution, 
desertion or repudiation still continues, the Court can dissolve 
the marriage. 1 * 

“ Section 4 29. No appeal shall lie against any order or Jtofmmia* to 
decree made or passed by any Court in any suit instituted IIlgh ( oult * 
under this Act ; but if, at any stage of the suit, the respondent 
shall allege by way of defence that the marriage between the 
parties has been dissolved by the conversion of the petitioner, 
and that consequently the petitioner is not a Native husband 
or Native wife (as the ease may be) within the moaning of this 
Act, the Judge, if he shall entertain any doubt as to the validity 
of such defence, shall, either of his own motion or on the 
application of the respondent, state tho case and submit it 
with his own opinion theroon for the decision of the High 
Court.” 

“ Section 81. Every such caso shall ho decided by at least Case to be 
three Judges of the High Court, if such Court bo the High tiireo^udycs. 
Court at any of tlie Presidency towns.” 

As to tho power of Judges of Iligh Courts and other Judges to take Acknowledg- 
ackno wlcdgmcnts from married women disposing of or enlarging estates 
of inheritance loss than an estate in foe simple in eases to which tho women. 
English law is applicable, a see the Conveyance of Land Act, J851. 3 

i H. 10. Act XX J of L8CG, m. id, 10. * Act XXXI of 1804, H. 5. 

a biuQj)v8£, p. 48:3. 



CHAPTER XLII. 

Merchant Shipping. 

See Colonial Courts of Admiralty, ante, chapter xxxiii. 

Order for sale Where the property in a registered ship or share therein is 
trarumission to transmitted on marriage, death, bankruptcy, or otherwise 
p“r q son! fied to a person not qualified to own a British ship, then if the 
ship is registered in British India, the Court having the 
principal civil jurisdiction at the place of registration may, 
by or on behalf of the unqualified person, order a sale of 
the property so transmitted, and direct that the proceeds 
of the sale, after deducting the expenses thereof, be paid to 
the person entitled under such transmission or otherwise as 
the Court direct . 1 

Summary a se aman or apprentice, or a person duly authorised on 

Fo?ra£eT his behalf, may sue for his wages to an amount not exceeding 
five hundred rupees, before a magistrate acting in or near 
the place at which his service has terminated or at which he 
has been discharged, or at which any person on whom the 
claim is made is or resides, and the order made by the Court 
in the matter shall be final . 2 

Restrictions on or proceeding for the recovery of wages under the 

BU i t,forwases 'sum of five hundred rupees shall be instituted by or on behalf 
of any seaman or apprentice in any Court of Admiralty or 
Vice-Admiralty or in . any Courts of Civil jurisdiction other 
t.Vian the Court of Small Causes,- where such Court exists, 
unless the owner of the ship is adjudged bankrupt, or unless 
the ship is under arrest or is sold by the authority of any 
such Court or unless the Magistrate refers the case to be 

* 67, 58 Viet. c. 60, s.. 28. jurisdiction, which would bora in- 

- « Act I of 1859, s. 55. There is a elude the Court of a Magistrate in 
similar provision in 57, 58 Viot. o. 60, India. See 52, 53 Viet. c. 68, 8. 13 
s. 164, which provides that the case (11). 
shall he tried by a Court of summary ; ; 
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adjudged by such Court, 1 or where neither the owner nor the 
master of the ship is or resides within twenty miles of the 
place where the seaman or apprentice is discharged or put 
ashore. 2 

Where a seaman is engaged for a voyage or engagement Wa^iiot^ 
which is to terminate in the United Kingdom, he shall not abroad m 
be entitled to sue in any Court abroad for wages, unless he C0lta,m cases * 
is discharged with such sanction as is required by the Mer- 
chant Shipping Act, 1894 (57, 58 Viet. cap. 60), and with 
the written consent of the master, or proves such ill-usage 
on the part of, or by the authority of, the master, as to 
warrant reasonable apprehension of danger to his life if he 
were to remain on board. 3 

The master of a ship has the same remedy for his wages Remedies of 
as a seaman. 4 

As to the power of a Court to rescind a contract between 
owner or master and seaman or apprentice, see 57, 58 Viet, 
cap. 60, s. 168. 

A Colonial Court of Admiralty or a Vice- Admiralty Court removal of 
may, upon the application of any owner of a ship or his “ m8Ur ‘ 
agent, or of the consignee of the ship, 5 or of any certificated 
mate, or of one-third or more of the crew of the ship, romovo 
the master of a sln'p within its jurisdiction, if that removal 
is shown to the satisfaction of the Court by evidenco on oath 
to be necessary. 6 

The Court may appoint a now master instead of the one 
removed; but where the owner, agent, or consignee of the 
ship is within the jurisdiction of tbo Court, such appointment 
cannot be made without the consent of that owner, agent or 
consignee. 7 

Tho Board of Trade can re-issucs and return tha cancelled or sus- 
pended certificate .*> 

Nothing in the Indian Merchant Shipping Act, 1859, 
shall extend to any ship belonging to His Majesty or the 
Government. 9 

As to the authority of the Indian Legislature to authorise 

1 Act 1 of 1859, a. 57, Soo 57, 58 (1922), 50 dale., 29. 

Viet. c. CO, s. 105, s 57, 58 Viet. c. 60, s. 472 (l). 

* 57, 58 Viot. o. CO, s. 165. » Ibid. a. 472 (2). 

3 Ibid. a. 106 (1). » Ibid. s. 472 (3). 

* Aot 1 of 1869, s. 58. Sea 57, 58 3 57, 68 Viet. o. 60, s. 474. 

Viot, o. 60, a. 167 ; 6 Bdw. VH, c. 48, * Aot I of 1859, a. 114, os amended 

a. 57. \Morrier v. Lak, liaghumal by Aot XXV of 1919, a. 2. 



460 


COURT OF SURVEY. 


[chap. xlii. 


Jurisdiction 
over slaps 
lying oft the 
coast. 


Sntvey of 
unsafe ships. 


Court of 
Survey. 


a Court or tribunal to make inquires as to shipping casualties 
and the conduct of officers, see 57, 58 Viet. cap. 00, s. 478. 
As to the powers of such Court, see Act V of 1888, as amended 
by Act XXV of 1919, s. 8. 

As to Courts of Survey, sec 57, 58 Viet, cap 60, ss. 487, 488. 

As to appeals to such Cornts, seo 'ibid. s. 275 (1). 

Where any district within which any Court, Justice of the 
Peace, or other Magistrate, has jurisdiction either under this 
Act or at Common Law for any purpose whatever is situate 
on the coast of any sea, or abutting on or projecting into any 
bay, channel, lake, river, or other navigable water, any such 
Court, Justice, or Magistrate shall have jurisdiction over any 
vessel being on, or lying or passing off, that coast or being 
in or near that bay, channel, lako, rivov, or navigable water, 
and over all persons aboard that vessel or for tho time being 
belonging thereto, in the same manner as if the vessel or 
persons were wilhiu the limits of the original jurisdiction 
of the Court, Justice, or Magistrate. 1 

In the case of a ship being detained by the Government as 
unsafe, under powers given by the Indian Merchant Shipping 
Act, 1880, 2 an appeal lies to tho Court of Survey for the port 
where the ship is detained. A reference may also be mado by 
the Local Government. 3 

The Court of Survey for a port shall consist of a Judge 
sitting with two assessors. 1 

The Judge shall be a District Judge, Judge of a Court 
of Small Causes, Presidency Magistrate, Magistrate of the 
first class, or other fit person appointed in this behalf by the 
Local Government either generally or for any specified case.® 

The Assessors shall he persons of nautical, engineering 
or other special skill and experience. 

One of them shall he appointed by tho Local Government 
either generally or in oaeb case, and the other shall bo sum- 
moned by tho Judge in tho manner prescribed out of a list 
of persons from time to time prepared for tho purpose, or, 
if there is no such list or if it is impracticable to procure 
the attendance of any person named in such list, shall bo 
appointed by the Judge. 6 


i 57, 58 Vicfc. o. GO, a. G85. 

a Act VII o£ 1880, ss. 7, 8. 

» Ibid. s. 10. 


* Ibul. a. 18. 

* Ibid. a. 11. 
« 76ict. s. 16. 
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Section 14 of the Burma Coast-lights Act, 1879 (Act IX 
of 1879), is as follows : 

“ If any dispute arises as to whether a vessel is chargeable nuimaCoabt- 
with any coast-liglit dues, expenses or costs under this Act, M s * n 
or as to the amount of such dues, expenses, or costs, such 
dispute shall, upon application made in that behalf by cither 
of the disputing parties, bo heard and determined in the towns 
of Calcutta, Madras, and Bombay by a Presidency Magistrate, 
and elsewhere by any Magistrate exercising, at the placo 
where the dispute arises, powers under the Code of Criminal 
Procedure 1 not less than those of a Magistrate oi the second 
class. All decisions under this section shall be final/’ 

As to Naval Courts on tho High Boas and abroad, see 57, 58 Viet. Naval Couits. 
c. GO, ss. 480 to 480. 

As to appeals from such Com Is, soo 6 Edw. VI T. c. 48, v 08. 


i Act V oi 1808. 
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As to the interference by a Civil Court with the action of 
municipalities, see ante, p. 301. 

In the following casos provision is made for suits against 
municipalities. 

Ajmer r. 

Ajmere. The Ajmero Municipalities Regulation, 1880,’ floes not bar the juris- 

diction of a Civil Court to entertain a suit for damages at the mstaneo of 
a person who has boon wronged by an illegal action of the Committco.'- 

Amm. 

Assam, In Assam any owner or occupier of land may contest his 

expenses and j )a y any expenses or fees under Parts VI or VII of 

the Bengal Municipal Act, 1876, 3 or may contest the amount 
which ho has been called upon tn pay, in a Civil Court of 
competent jurisdiction. 4 

"Where any damages or compensation is by chaptor ii. 
directed to bo paid by the Commissioners, the amount, and, if 
necessary, the apportionment of the same, in case of dispute, 
shall be ascertained and determined by a Civil Court of 
competent jurisdiction. 5 

By section 68 of the Assam Local Solf-Govornment Act, 
1015,® any owner or occupier of land may contest his liability 
to pay any expenses under sections 60 and 61 of that Act, or 
may contost the amount which ho has been called upon to 
pay, in a Civil Court of competent jurisdiction : 

Provided that the fact of such action being instituted shall 


» Rag. V. of 1886 . « s. m 

• Municipal Board of Ajmere v. 5 S. 100. 

Kifayatullah (1916), 87 All., 220. « Assam Act 1 of 1916. 

» Bon. Aet V of 1876. 

iC>9 
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bo no bar to iko recovery of the said amount under the 
provisions of the Act. 


Bengal. 

The Bengal Municipal Act, 1884 (Bengal Act III of 1884), 
applies to Bengal (except Calcutta and Sambalpur district), 

Eastern Bengal, and certain towns in Assam, and Bihar and 
Orissa. 

By that Act no objection can be taken to any assessment Assessment, 
or rating, nor shall the liability of any person to bo assessed 
or rated be questioned in any other manner or by any other 
authority than is provided by that Act. 1 


A Civil Court may determine whether the assessment is ultra inres " 

“ Section 183. Whenever any works or any alterations Recovery of 
and improvements'of which the Commissioners are authorised coats o£ wotU ’ 
by Part Y or Part VI of this Act to require the execution are 
executed by the occupier on the requisition of the Commis- 
sioners, or are executed by the Commissioners, and the cost 
thereof is recovered from the occupier, the cost thereof may, 
if the Commissioners shall certify that such cost ought to ho 
borne by the owner, be deducted by such occupier from the 
next and following payments of his rent due or becoming duo 
to such owner, or may be recovered by him in any Court of 
competent jurisdiction. 

“ Section 181. Any owner or occupier of land may contest Fees and 
his liability to pay any expenses or foes under Part Y or ex r enRea - 
Part VI of that Act, or may contest the amount which ho has 
been called upon to pay, in a Civil Court of competent 
jurisdiction. 

“ Section 185. Where any damages or compensation, other namazs and 
than compensation payable under section 85 (for laud taken componsatlori ‘ 
up under the Land Acquisition Act) are by this Act directed to 
bo paid by the Commissioners, the amount and, il‘ necessary, 
the apportionment of the same shall in case of dispute be 
ascertained and determined by a Civil Court of competent 
jurisdiction.” 

There is a right to sue for the sale proceeds of materials Sai« nr 

materials of 

houses. 

1 S. HC. Chairman Municipal 8 Chamncm, Gmctih Municipality 
Board , Chapra v. Basudco JSlaratn v. Srish Chandra Mommdar (1008), 

Singh (19X0), 37 Calo., 37£. 85 Calo,, 859 ; 12 0. W. N., 709. 
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ol anything which has been pulled down or removed under 
the provisions of section 210. 1 * * 


Bihar rind Orissa. 

Contest o£ ' By section 378 ol the Bihar and Orissa Municipalities 
liability. 1922 , 2 any owner or occupier of land may contest his 

liability to pay any expenses or fees under sections 364 to 366, 
or may contest the amount which he has been called upon to 
pay in a Civil Court o£ competent jurisdiction. 

By section 379 of the same Act : “ Should a dispute arise 
touching the amount of compensation which the Commissioners 
arc required by that Act to pay, it shall be settled in such 
manner as the parties may agree, or in default of agreement 
the amount and, if necessary, the apportionment of the same 
shall be ascertained and determined by a Civil Court of com- 
petent jurisdiction.” 


Cahtutfn. 


BiBijualiflca- By tbo Calcutta Municipal Act, 1899 (Bengal Act III of 
Commissioner 1899), which applies only to Calcutta, the Chief Judge of the 
° * Court of Small Causes can determine whether a Commissioner 

has become disqualified from being a Commissioner under 
section 39 of fho Act, and bis decision is final. 8 
Calcutta ' There is an appeal to the Calcutta Binall Causo Court 
Assessment. p ergon dissatisfied with orders passed on his objection 

with regard to the assessment of property for the purposo 


of rates. 4 * 

Valuation to Every decision mado by the Court of Small Causes under 

be final. ^ p roV x S iou shall, subject to the provisions of section 6 of 
the Presidency Small Cause Court Act, 1882,° or section 25 
of the Provincial Small Cause Courts Act, 1881, 6 as the case 
may be, be final. 7 

Ways, water- If any difference arises between the Chairman and persons 
course’s, drains. ^^4 by bis action in providing and making ways, water- 
courses, and drains in substitution for any that may be 
interrupted, injured or rendered useless by the execution of 
drainage works, such differences shall be settled by the Court 


i s. 212. 

* B. & 0. Act VII of 1922. 

« 8. 41. 

* Bon. Act III of 1890, s. 1C2, con- 

firmed by Act 2CXE o{ 1888) s* 1. Boo 


Corporation of Calcutta v, Cohen 
(1901), 6 0. W. N., m 
c Ante, p. 265, 

« Ante , p. 275. 

’ Bob. Act III of 1899, s, 162* 
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of Small Causes having jurisdiction in the place where such 
works are executed. 1 

If, when the Chairman demands payment of any expenses 
under section 602 of the Act (ue payable under the Act or 
any rule, bye-law, or regulation), his right to demand the same 
or the amount of the demand is disputed, he shall refer the 
case for the determination of the Court of Small Causes, or, 
if the amount involved exceeds two thousand rupees, the 
High Court. 2 

“ Section 617. Where in any case not so provided for, 
any municipal authority or person is required by or under 
this Act or any rule, bye-law, or regulation made thereunder 
to pay any expenses or any compensation, the amount to bo 
so paid and, if necessary, the apportionment of the same, 
shall, in case of dispute, be determined, except as is otherwise 
provided in section 505, sub-section (6),^ section 518, 1 section 
596, 5 section 615, 6 and section G82, 7 and in the Land Acquisi- 
tion Act, 1894, 8 as amended by section 557 of this Act, by the 
Court of Small Causes.” 

Although the 8mall Cause Court has exclusive jurisdiction to assess 
the amount of compensation, a Civil Court, otherwise having jurisdiction, 
may, in appropriate circumstances, grant a declaratory decree. 0 

“ Section 619. Instoad of proceeding in any manner 
hereinbefore prescribed for the rocovory of any expenses or 
compensation of which the amount due has been ascertained 
as provided in the Act, or after such proceedings have been 
taken unsuccessfully or with only partial success, the sum duo 
or the balaneo of the sum due, as the case may be, may be 
recovered by suit brought in any Court of competent juris- 
diction against the person liable for the same.” 

“Section 627. The Chief Judge of the Court of Small 


a Bon. Act III of 1899, s. 324 (1). 
a 8. 610 (1). 

a Compensation for seizure of 
medicine as unwholesome or unfit 
for medicine, s. 605 (3), A magistrate 
can under that? section give compen- 
sation. 

* Compensation for destruction of 
hut or shod to prevent the spread 
of a dangerous disease. 

6 Compensation for ontry on land 

X. O.J.I. 


adjacent to works. 

0 Compensation by offenders for 
damage dono to property oi iho 
Corporation. 

7 Compensation to complainant in 
cose of nuisanco. 

8 Act I of 1894. 

0 Joseph v. Calcutta Corporation 
(39X0), 43 I. A., 243; 44 OaJc., 87; 
21 C. W. N., 194 ; 18 Bom. L. 

R78, 

80 


Reference to 
Small Cause 
Court. 


Application to 
Small Cause 
Court in other 
cases. 


Power to sue. 


Delegation of 
powers of 
Chief Judge. 
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Causes of Calcutta may delegate, either generally or specially, 
to any other Judge of the said Court his powor to receive 
applications except the hearing and adjudication thereof.” 


Bombay District Municipalities. 


Decision of 
claims to 
property by 
or against 
Municipality. 


Dispute as to 

compensation, 

etc 


By section 50a of the Bombay District Municipalities Act, 
1901, 1 added to that Act by section 1 of Bombay Act X 
of 1912 : 

(1) In any municipal district to which a Burvey of lands 

other than lands ordinarily used for the purpose 
of agriculture only has been or shall he oxtended 
under any law for the time being in force, where 
any properly or right in or over any property is 
claimed by or on behalf of the Municipality, or by 
any person as against the Municipality, it shall bo 
lawful for the Collector, after formal inquiry, of 
which due notice has been given, to pass an order 
deciding the claim. 

(2) Any suit instituted in any Civil Court after the expira- 

tion of one year from the date of any order passed 
by the Collector under sub-section (1), or, if one or 
more appeals have been made against such order 
within the period of limitation, then from the dale 
of any order passed by the final appellate authority 
as determined according to section 204 of Iho 
Bombay Law Bevenue Code, 1879, 2 shall be dis- 
missed (although limitation has not been set up 
as a defence) if the suit is brought to set asido such 
order or if the relief claimod is inconsistent with 
such order, providod that the plaintiff has had duo 
notice of such order. 

(0) (a) The powers conferred by this section on a Colloetor 
may also ho oxorcised by an Assistant or Deputy 
Collector or by a survey officer, as definod in iho 
Bombay Bevenue Code, 1879. 

A District Court may determine a dispute with respect 
to any compensation, damages, costs and expenses directed 
to bo paid by the Act, the amount and, if necessary, the 
apportionment of the same in the evont of iho pauchayat 


1 Bom. Aot 111 of 1901. 


* Bom. Aot V of 1870. 
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appointed under section 160 (2) by the District Judge not 
giving a decision within one month from its appointment. 1 

No appeal lies from the decision of a District Judge under this 
provision. 2 


City of Bombay. 

The following provisions are to be found in the City of 
Bombay Municipal Act, 1888 : 3 

The jurisdiction conferred by that Act upon Appellate Benches of 
Municipal Authorities and upon Presidency and other Magistrates and 
Courts of Small Causes or any Judge of such a Court arc as valid as if 
the Act had been passed by the Goveruor-Clcneial in Legislative 
Council. 4 


Thore is an appeal to the Chief Judge of the Small Cause Appeal against 
Court at Bombay 5 from an order of the Commission rejecting roviaTon^f 
any claim, objection, or choice made in respect of the Muni- clecLoral ,lst - 
eipal Boll under section 19. 6 

If the Chief Judge lie unable to dispose of such application 
in tho specified time, he may transfer if for hearing to any 
Judge of the Small Cause Court. 7 

The Chief Judge of the Small Cause Court can determine Election of 
tho validity of tho (pialification of a person who has been c ' JuncilloK 
declared to be elected a councillor, or tbo validity of his 
election. 8 


The Chief Judge’s order is conclusive. 9 

Appeals against any ratoable value or tax fixed or charged Appeals 
under the Act shall bo hoard and determined by tho Chief t.™ an/Sxes, 
Judge of the Small Cause Court. 10 


If before or on the hearing of any such appeal any question Reference to 

Bombay High 

* ' “ ~ — Court. 


1 Bom. Act IIJ of 1901, s 1(50 (0). 
As to tlio determination and rocovory 
of costs and oxponses directed by tlio 
Act to bo paid, soo Bom. Act VI U of 
1911, s. 27. 

a Chumlal Vivchand v. Ahmcda- 
bacl Municipality (10J1), 3G Bom . 47. 

3 Dora. Act III of 1888. 

4 Act XXL of 1888, s. 1. 

* -Bom. Act III of 1888, s. 3 (Z). 

6 S. 20. As to tho duty of tho 

Judge, soo In the matter of 8a? af ally 

Mamooji (1910), 3d Bora., 059; 12 

Bora. L. R., 737. 


7 S. 20 (2), added to tlio Act by 
Bom. Act VI of 3922, s, 10. 

8 S. 33 (1). 

y >S. 33(3). JJhaisJumhtr Nimabhai 
v. Municipal Corporation of Bombay 
(3907), 31 Bom., (501; 9 Bora. fj. 11., 
417, Where tho OUiof Judge im- 
properly refuses to outer upon a 
complaint, an order can bo made 
under s. 45 of tho Specific Relief 
Act (I of 1877); In the ?natter of 
Sarafally Mamooji (1910), 34 Bora., 
050; 12 Bora. L. R,, 7S7* 

13 Ss. 217, 218. 
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of law or usage having the force of law, or the construction of 
a document, which construction may affect the merits, arises 
or on which the Chief Judge of the Court of Small Causes of 
Bombay entertains reasonable doubt, the Chief Judge may, 
either of his own motion or on the application of either or any 
of the parties, draw up a statement of the facts of the case and 
the point on which doubt is entertained, and refer the state- 
ment, with his own opinion on the point, for the decision of 
tlio High Court of Judicature at Bombay. 3 

Unappcalcd values and tuxes and decisions on appeal arc final. 1 2 


Disputes as to 
payment of 
expenses. 


Disputes as to 
expenses and 
compensation 
m other oases. 


Appeal to 
High Court. 


XI, when the Commissioner demands payment of any 
expenses under section 491 (for work done under tho Act), Iris 
right to demand tho same or the amount of the demand is 
disputed, or if, in tho case of expenses incurred fry the Com- 
missioner in taking temporary measures under sub-section (‘2) 
of section 329 (repairing or enclosing dangerous places), tho 
necessity for such temporary measures is disputed, tho Com- 
missioner shall refer the case for the determination of the 
Cliiof Judge of the Small Cause Court. 3 

If, in any case not falling under section 491, any person is 
required by the Act or by any regulation or bye-law framed 
under the Act, to pay any expenses or any compensation, the 
amount to be so paid and, if necessary, the apportionment of 
the same shall, in case of dispute, be determined, except as is 
otherwise provided in sections 502 and 515, by the Chief Judge 
of the Small Cause Court. 4 * * 

Tho amount determined is recoverable as if it were due 
under a doeroo of the Small Cause Court. 8 

An appeal lies to the High Court at Bombay from a 
decision passod by the Chief Judgo of the Court of Small 
Causes of Bombay undor section 503 or section 504, when the 
amount of the claim in respect of which the decision is passed 
exceeds two thousand rupoos. 0 

■Where it does not exceod that amount the decision of tho 
Chief Judge is final. 7 


1 Aut XII of 1888, s. 2 (1). 

*> Bom. Aot III of 1888, h. 219 (1). 

a H. BOS. 

4 S. 604. 

• S. 606. 

• Aot XII of 1888, s. 3 (1). This 


includes a decision granting com- 
pensation in case of a sot- back: 
Municipal (Jcmimisskmcr for Uombay 
v. Abdul Huh (Syed) (1898), 18 Bom., 
184. 

» Aot XII of 1888, s. 3 (8)» 
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Instead of proceeding in the above manner, or aitor such Smt^for 
proceedings have been taken unsuccessfully or with only expenses ol 
partial success, the sum due or the balance of the sum due, com P cusaUon - 
as the case may be, may be recovered by a suit brought 
against the person liable for the same in any Court of com- 
petent jurisdiction. 1 

If the owner of any building or land is prevented by the Remedy o£ 
occupier thereof from complying with any provision of this 
Act or of any regulation or bye-law made under the Act or 
with any requisition made under the Act or under any such 
regulation or bye-law, in respect of such building or land, the 
owner may apply to the Chief Judge of tho Small Cause 
Court. 2 

The Chief Judge may make a written order requiring tho Delegation <>£ 
occupier of the building or land to affoid all reasonable ch7e7juu^e. 
facilities to the owuer for complying with any provision of 
the Act, and may also, if he thinks fit, direct that the costs of 
such application and order be paid by the occupier. 3 

The Chief Judge of tho Small Cause Court may : 

(a) delegate, either generally or specially to any other 

Judge of the said Court, power to roceive applica- 
tions, appeals, and references under the Act and to 
discharge any other duty in connection with such 
applications, appeals, and references, except the 
hearing and adjudication thereof : 

( b ) if, for any reason, it shall be necessary so to do in 

order to secure the disposal of any application made 
to him under section 20 * within the limited period 
prescribed in that section, delegate to any other 
Judgo of such Court the hearing and adjudication of 
the application. 5 


Madras . 

The Madras District Municipalities Act, 1884, 6 as amendod 
by the Madras District Municipalities Act Amendment Act, 
1897, 7 contains the following : 

As to the immunity of the Chairman from suit, see Madras Act IY of 


1 S. 50G, 4 Ante, p. 4G7. 

« S. 507 (X). • S. 5X2. 

* S. 507 (2). As to the effect of • Mad. Act IV of 1884. 
such order, see s, 507 (3)# 7 Mad. Act XII of 1897. 
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1884, b. 201 (41, as amended by Madras Act III o£ 1897, s. 171, ante, 

p. 810 . 


Want of form No proceedings under the Act shall from delect in form be 
m proceedings, Qr ge £ as id e by an y CoUl't ol Justice. No SUlt shall 

be brought in any Court to recover any sum of money collected 
under the authority of tho Act or to recover damages on 
account of any assessment, or collection of money under such 
authority, provided that tho provisions of the Act have been in 
substance and effect eompliod with, and no distraint or sale 
under the Act shall be doemod unlawful for any error or defect 
of form. 1 


Madras < Jilt /. 

DisquftUfica- By the Madras City Municipal Act, 1919, 2 * tho Chiof Judge 
councillors, of the ft mall Cause Court shall in ease of dispute determine 
whether a person is disqualified for office as a councillor. 
Determination “ Section 388. Where in any case not provided for in 
causoOourt of soction 395 (damage to municipal property), any municipal 
bums payable, authority or any person is required by and undor this Act or any 
rule, bye-law, or regulation made undor it to pay any damages, 
compensation, chargos or expenses or contributions, the 
amount or apportionment of the samo shall, in case of dispute, 
ho ascertained and detorminod, except as is otherwise provided 
in section 385 (destruction of hut to provoni spread of disease), 
section 379 (entry on lands adjacent to works), and in tho 
Land Acquisition Act, 1894,® by the Chiof Judge of tho Small 
Cause Court.” 


Bwrma. 

Reference us to By the Burma Municipal Act, 1898 (Burma Act III of 
assessment, qgqgp except in the case of tho Rangoon Municipality, if upou 
an appeal from the decision of a sub-committee inquiring into 
an objection to an assessment 4 any question as to the liability 
to, or the principle of, assessment arises on which he enter- 
tains doubt, tho Deputy Commissioner or Commissioner 
hearing the appeal may, of his own motion, and shall, on the 
application of the appellant, or of the president of the respon- 
dent committee, made at the hearing, draw up a statement of 


« Mad. Act IV of 1919, s. 64. 

• Act I of 1894. 

* Bur. Act HI of 1898, s. 63 (1), (2), 


1 Mad. Act TV of 1884, s. 262, as 

amended by Mad. Act III of 1897, 

s. 172, and Mad. Aot IV of 1916, s. 2. 
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the facts of the case and the point on which doubt is enter- 
tained, and refer the statement, with his own opinion on the 
point and the record of the case, for the decision of the High 
Court at Rangoon. 1 

When such decision has been sent to the officer who made 
the reference he must dispose of the case in conformity there- 
with. 2 

Subject to the above, the decision of the sub-committee, 
Deputy-Commissioner, or Commissioner, as the case may be, 
is final. 3 

An appeal from the decision of the President of the Settlement of 
Rangoon Municipality, settling an assessment list, lies to the m Rangoon. 
Judge of the Court of Small Causes. 4 

If on the hearing of such appeal any question as to the 
liability to, or the principle of, assessment arises on which ho 
entertains doubt, the Judge hearing the appeal may of his own 
motion, and shall, on the application of the appellant, or the 
president of the respondent committee, made at the hearing, 
draw up a statement of the facts of the caso and the point on 
which doubt is entertained, and refer tho statement with his 
own opinion on the point and the reeord of the ease, for the 
decision of the High Court at Rangoon, 5 


Punjab . 

Under section 84 (2) of the Punjab Municipalities Act, Reference of 
1911, the officer hearing an appeal against the assessment or api>oa * 
levy of any tax or against the refusal to refund any tax under 
the Act, may, either of his own motion or on the application 
of any person interested, draw up a statement of the facts of 
the case, and the point on which doubt is entertained and 
refer the statement with his opinion on the point ior tho 
decision of the High Court at Lahore. 6 

By section 319 a similar power of reference is given in tho 
ease of a question as to the legality of the prohibition, direc- 
tion, notice or order under appeal. 


i Bur. Act XI of 1922, Sch. I. fi Bur. Act III of 1898, s. G4= (5), as 

1 Box. Act HI of 1898, a. 68 {6). amended by Bur. Act XI of 1922, 

* Ibid. s. 68 (7). Sob. I. 

* Ibid. 8. 64 (2). * Bury. Act III of 1911, s. 84 (2). 
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Bnfeience to 
High (Jouit 


Bar to -jims- 
diokou of 
maUeia of 
taxation 


TJmlccl P rot hires. 

The Unilotl Provinces Municipalities Act, 191G, 1 contains 
the following : — 

“ Section 162.— (1) I1‘ during the hearing of an appeal 
relating to taxation, a question as to the liability to, or the 
principle o£ assessment of, a tax arises on which the officer 
hearing the appeal entertains reasonable doubt he may, oithor 
on his own motion or on the application of a person interested, 
draw up a statement of the facts of the case and the point on 
which doubt is entertained, and refer the statement with his 
own opinion on the point for the decision of the High Court.” 

“ Beclion 164. — (1) No objection shall be taken to a valua- 
tion or assessment, nor shall the liability of a person to be 
assessed or taxed bo questioned in any other manner or by 
any other authority than is provided in the Act. 

“ (2) The ordor of the appellate authoiity confirming, 
setting aside, or modifying an order in respect of valuation 
or assessment or liability to assessment or taxation shall 
be final ” 


* U. P. Act II of 1010. 
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Patents, Designs, and Copyright. 


The following provisions are to be found in tho Indian Patents 
and Designs Act, 1911 (II of 1911) : — 

The Governor-General in Council may refor a petition for Extension of 
the extension of the torm of a patent 1 * or for revocation of a teim ° f l ‘ atcut * 
patont 3 to a High Court 3 for disposal. 

A High Court can on a petition being presented to it Revocation o£ 
revoke a patent on specified grounds. 4 * patent. 

A High Court may, if it thinks fit, direct an issue for tho Framing issue 
trial, before itself or any other High Court, or any District £e Courts?^ 0 
Court, of any question arising upon a petition to itself for 
revocation of a patent. 6 

If the issue is directed to another High Court, the finding 
shall lie certified by that Court to tho High Court directing 
the issue. 6 

If the issue be directed to a District Court, the finding of 
that Court is not subject to appeal, but a copy of the evidence 
taken upon the trial certified by tho Judge of the Court shall 
lie transmitted, togethor with any remarks wliich he may think 
fit to make thereon, to the High Court directing the issue, and 
the High Court may thereupon act upon the finding of the 
District Court, or dispose of the petition on the evidence 
recorded, or direct a new trial 7 1 

A patentee may institute a suit in a District Court 8 having Suits foi 
jurisdiction 9 for infringement of a patent. 10 <)f f pa D S cnt 


1 Act n of 1011, A, 15 (3). * Ibid . s. 28 (2). 

* Ibid. a, 22 (2). * Ibid, s, 28 (8). 

* I.e . the highest Civil Court of 8 This includes a High Court acting 

Appeal in a Province: Act X of 1807, in its ordinary original civil juris- 
s. 8 (2 4). diction. 

4 Act II of 1911, s. 26. ® See anti , p. 293. 

* Im - s * 28 W- 10 Act II of 1911, St 29 (1). 
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A High Court has power to rectify the register kept under 
the Act . 1 


Copyright. 

Every suit or other civil proceeding regarding infringe- 
ment of copyright shall be instituted and triod in the High 
Court or the Court of the District Judge . 2 


1 Act II of 1931, s. 04. Tho Con- 
t roller has no jurisdiction ho cancel 
tlio registration : GamiviciM v. Con- 
boiler of Patents and Designs (1917), 
22 C. W. N., 580. 

a Act 111 ot 1911, s. 13. " High 
Court ” hero moans tho highest Civil 
Court of Appeal m the part of British 


India in which tho Act operates : 
Act X of 1897, s, 3 (21). “Distnct 
Judge” horo moans tho Judge of a 
principal Civil Court of original juris- 
diction, but does not include a High 
Court m tho exercise of its ordinary 
or extraordinary original civil juris- 
diction, Ibid s. 3 (15). 



CHAPTER XLV. 

Settled Estates. 

By tho Bengal Settled Estates Act, 1904, 1 which provides for Be^i Settled 
the making of family settlements by landholders in Bengal, if 
the right of the applicant to make the settlement is disputed 
by or on behalf of any person interested or claiming to bo 
interested in the estate, the Local Government may, if it 
thinks fit, refer the matter in dispute to the Civil Court 2 for 
decision, before determining whether to reject the application 
or to grant permission to make the proposed settlement. Tho 
decision of the Civil Court is deemod to be a decree, and an 
appeal therefrom lies to tho High Court. 

The Oudh Settled Estates Act, 1917, 3 contains the follow- o»ah Settled 

Estates. 

ing : — 

“ Section 21. — (1) No Court shall question the validity or 
propriety of any declaration made under section 10 (as to the 
property being held subject to, or exempt from, tho provisions 
of tho Act) : 

(a) Except in so far as the declaration purports to affoct 
property not included in the written permission 
granted by the Local Government, or 

(h) (where permission has been granted under soction 0 4 or 
7 6 ) except in so far as the person by whom tho 
declaration is made shall be found not to have been 
entitled to and in possession of a permanent, heritable, 
and transferable right in the immovable property 
included therein, or such person was not Competent 
to contract, or 


1 Bon. Act HI of 1904, s. 8 (1), s. 2 (*>). 

2 This means tho principal Civil 8 U. P. Act V of 1917. 

Court having original jurisdiction 4 Permission to settle estate. 

in the area in which the estate or 5 Permission to add to scttlod 

any part thereof is situated: ibid, estate. 
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(a) (-whore permission has been granted under section 8 *) 
unless such person shall be found not to have been 
entitled to and in possession of the settled estato at 
the date of the application under that section, or the 
declaration sought to bo revoked -was irrevocable. 

“ (2) Except as provided in sub-section (1) no Court shall 
exorcise jurisdiction in or over the following matters : 

(it) the legality, propriety, or regularity of an application 
under sections 8, 1 2 7, 3 or 8, 4 or of any proceeding 
held oi- order passed thereon ; 

(i b) the legality, propriety, regularity, or sufficiency of any 
notico issued under section 5 ; 

(<■) the rejection of an application under section 4, 5 * or the 
grant or refusal under sections G,° 7, 7 or 8; 8 
(<l) the legality, propriety, or regularity of any permission 
granted under section 9, n or of any proceeding held 
under section 18, sub-section (2); 10 
(V) the sufficiency or otherwise of the roasons for tho issue 
of a notification under seetton It; 11 
(/) the exercise by tho Local Government or a Collector 
or Commissioner of any discretion to grant, refuse, 
modify or cancel any sanction vested in it or him by 
soctions 16, 12 17, 13 18, 14 or 19 ; 13 
(,/) tho propriety or validity oi any decision under sections 
16, 12 17, 13 18, 14 or 19 10 that any transfer is or is not 
for a public purpose or of a charitable or religious 
nature, or that any lease is or is not for an agri- 
cultural purpose.” 


1 Ronnissiou to revoke a docUra- 
tiou 

2 Application for permission to 
tactile property. 

3 Application for permission to add 
to tlio estate. 

4 Application for permission to 
revoke a declaration. 

5 Rejection by tlio Local Govern- 
ments. 

* Refusal by Local Government. 

7 Refusal to permit addition to 

settled estate. 


8 Refusal of poi mission to rovokc 
declination. 

0 Grant of permission. 

30 No to in rogister and notico in 
Gasset to. 

n Inclusion of estate from opera- 
tion of Act. 

1 3 Transfer of settled estate for a 
public purpose. 

13 Agricultural loasos of settled 
estate. 

14 Othor leases of settled estato. 

i B Appeals to tho Commissioner, 
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Stamps and Registration of Documents. 

By the Indian Stamp Act, 1899 (71 of 1899), section 57 (l), 1 nefeienceto 
the Chief Controlling Revenue Authority may state any case H,ffh Comt ‘ 
referred to it by a Collector, when he feels in doubt as to the 
amount of duty with which any instrument is chargeable, 2 or 
otherwise coming to its notice, and refer such case with its 
opinion thereon : 

(a) If the case arises in tlie territories for the time being 
administered by the Governor of Fort St. 

or the Governor of Bombay in Council — to the IlighUoml at 
Madras or Bombay, as the case may be ; 

(b) if it arises in the United Provinces of Agra and Oudh, 3 
or in Ajmere — to the High Court at Allahabad ; 

(hi) if it arises in the territories for the time being 
administered by the Governors of Bihar and Orissa— -to the 
High Court at Patna ; 4 

0) if it arises in tho territories for the time being 
administered by the Governor of the Punjab or in British 
Baluchistan — to the High Court at Lahore ; 

{(l) if it arises in the Central Provinces — to the High 
Court at Bombay ; 

(e) if it arises in Burma to the High Court at Rangoon ; 5 

(/) if it arises in any other part of British India — to the 
High Court of Fort William in Bengal.** 

Where a Collector has certified that an instrument is duly stamped 
or is not chargeable with duty, a reference cannot be made. 7 

(2) Every such caso shall be decided by not less than 

1 This docs not apply to Court foos, 5 Bur. Act XI of 1922, Sch. I. 

s. 77. 8 Act II of 1899, s. 67(1). 

* Act II of 1899, s. 60 (2). * Stamp reference (1917), 40 All,, 

8 Act VII of 1902, s. 2. 128 *, Be/crmce wider Stamp Act 

* Act XIH of 1916, a. 2, Sob, (1901), 26 Mad., 761 ; ibid. 762, 
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three Judges of the High Court to which it is referred, and in 
case of difference the opinion of the majority shall prevail. 1 
Reference by If any Court, other than one of the above-mentioned 
High Com t! Courts, feels doubt 2 as to the amount of duty to be paid in 
respect of any instrument which can be admitted in evidence 
on payment of the duty chargeable and of a penalty, 3 the 
Judge may draw up a statement of the case and refer it, with 
his own opinion thereon, for the decision of the High Court 
to which, if he were the Chief Controlling Revenue Authority, 
he would refer the same. 4 * 

When such reference is made by a Court subordinate to a 
District Court it shall -be made through the District Court, 
and, when made by any subordinate Revenue Court, it shall 
be made through the Court immediately superior. 6 

As to the revision of decisions of Courts as to tho sufficiency of 
stamps, soo section 01 of the Act. 


llcyistvation of Document u. 

Suit in case of By tho Registration Act, 1908,° section 77, where the 

irfusai. registrar refuses to order the documont to be registered under 
secLion 72 7 or section 76, 8 any person claiming under such 
document, or his representative, assign, or agent, may, within 
thirty days after the making of tho order of refusal, institute 
in tho Civil Court, within the local limits of whose origiual 
jurisdiction is situate the office in which the document is 
sought to he registered, a suit for a decree directing the docu- 
ment to bo registered in such office, if it be duly presented 
for registration within thirty days after the passing of such 
docree. 


1 S. 57 (2), 7 Where the refusal is made on 

a Of. Reference under Stamp Act tho ground of denial of oxccuUon. 

(1887), 11 Mad., 88. 8 Whore tho refusal is made on 

3 8. 35, -proviso (a), tho ground that the property to 

« 8. GO (1). which it relates is not situate -within 

e S. GO (3). tho district of tho registrar, 

* Act XVX of J908. 



CHAPTER XL VII. 


Taluqd-uis. 

In the following enactments, which provide for the liquidation I ° c “ ™ b eietl 
of the debts of incumbered estates of taluqdars by the Revenue 
authorities, suits in Civil Courts are barred or stayed, as the 
case may bo : 

Ajmere Taluqdars’ Relief Regulation, 1872. 1 

Ahmadabad Taluqdars Act, 18(32. 2 

Broach and Kaira Incumbered Estates Act, 1881. 3 

Sindh Incumbered Estates Act, 1896. 4 

Oudh Taluqdars’ Relief Act, 1870. 5 * 

Chota Nagpur Incumbered Estates Act, 187(3.° 

Bundelkhand Incumbered Estates Act, 1903, 7 as amended 
and extended by United Provinces Act V of 1915. 

Gujarat Taluqdars Act, 1888. 8 

By the Ajmere Taluqdars Regulation, 1872,° on the Ajmere 
publication of a declaration that the immovable property of a 
Taluqdar, Tkakur, or Jagirdar is undor the management of tho 
Court of tho Commissioner, all proceedings in respect to such 
debts or liabilities which may then be pending in any Civil 
Court in British India shall bo barred ; and all processes, 
executions and attachments for, or in respect of, such debts or 
liabilities shall become null and void. 10 

By section 6 of that Regulation, as long as management in stay of 
the Court of the Commissioner continues, all Civil Courts, i' rooa!:thl ^ a ' 
except the Court of the Com m issioner, are precluded from 


1 Rog. IV of 1872, as. 5, 0. 

2 Bom. Act VI of 18(52, us. 2, 5, 

* Act XXI of 1881, a. 9. 

* Act XX of 1890, S3. 5, 9. 

'Act XXIV of 1870, as. 4, 8. 

* Act; VI of 1876, s. 3 ; soo s. 23. 

As to a Bevcnue Court, soo Drutap 

Udaimth Shah, Deo v. Madan Mohan 


Nath Sain (1030), 38 Calc., 288. As 
to suits brought whoa tho property 
is restored, see Bon. Act III of 1900, 
a. 12 ; Act VI of 1870, s. 12 a. 

7 U.P. Act I of 1903, ss. 0, 30. 

8 Bom. Act VI of 1888, s. 21. 

8 Iteg IV of 1872, mte, p. 105# 

Ibid, s, 5# 
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entertaining any application, petition, or suit respecting the 
immovable property of a Taluqdai 1 , Thakur, or Jagirdar : 

Provided that the Commissioner may refer any such case 
for investigation and decision by any Court subordinate to 
him. 1 

Under the Ahmadabad Taluqdars Act, 1862, suits and 
appeals in respect of debts and liabilities other than incurred 
to Government are permanently stayed from the publication 
of the declaration, 2 and during the management taluqdars and 
their estates and persons are exempt from civil process 3 

The Broach and Kaira Incumbered Estates Act, 1881, also 
protects the property under management from civil process. 4 

It does not preclude Lhe Courts in Broach and Kaira from 
having jurisdiction in suits relating to the succession to any 
immovable property brought under the operation of the Act 
and disposing of such suits. 5 

Thore is a similar provision in the Sindh Incumbered 
Estates Act, 1896,° and in the Oudli Taluqdars’ Belief Act, 
18707 

In the Broach and Kaira Incumbered Estates Act, 1881 
(XV [ of 1881), provision is made for the stay of pending pro- 
ceedings and the bar of fresh proceedings in cases in which 
the management has been taken over by order of the Com- 
missioner. 8 

There is a similar provision in the Sindh Incumbered 
Estates Act, 1896, 9 and in the Bundelkhand Incumbered 
Estates Acts, 1903. 10 

The Bundelkhand Incumbered Estates (Amendment) Act, 
1915, 11 extended the operation of the Act of 1903 to other 
districts, and applied the provisions, referring to proprietors 
to persons in Mirssapur having heritable and transferable 
rights. 12 

A special Judge can be appointed under section 4 of the 
Acs of 1903 by the Local Government to determine claims 
under that Act* 


I Rog. IY o £ 1872, *. 6, wife, p, 105. 
8 Bom. Act VI of 1802, s. 2. 

* Ibid. s. 5. 

* Act XXX o£ 1881, e. 27. 

5 Ibid. s. 87. 

4 Act XX of 1890, s. 39. 

* Act XXIV of 1870, s. 25. This 
Act includes suits for maintenance 


from immovable property, 
s Act XXI of 1881, 8. 9. 
o Act XX of 189C, b. 9. 

™ TJ. l\ Act I of 1903. 
n U. P. Act V of 1 1915. 

Ibid . s. 4, inserting s. 2a In U. P. 
Act I of 1903. 
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In ease of an order being made under the Chota Nagpur ci>»ta Nagpur 
Incumbered Estates Act, 187G (VI of 1876), vesting the i”fcu“ s b .'' red 
management ol* property in an officer appointed by the 
Commissioner, all proceedings thon pending in any Civil Court 
in British India, or in any Ilevenue Court J in Bengal 1 2 with 
respect to the debts or liabilities of a holder of immovable 
properly, other than debts duo or liabilities incurred by 
Government shall be barred. 3 

Under the Chota Nagpur Incumbered Estates Amendment 
Act, 1009 (Bengal Act III o£ 1909), no suit can be brought to 
charge any person to whom property is restored on the debts 
and liabilities being paid or discharged or an arrangement 
made for the discharge : 

(i) Upon any promise made after such restoration, to pay 
any debt contracted while tho management ol the properly 
was vested in the manager ; or 

(ii) Upon any ratification made after such restoration, or 
any promise or contract made while tho management of the 
property was vested in the manager. 4 

As to the barring of debts not duly notified, see Act VI of 1870, as 
amended by Uongal Act III of 1009, s. 7. 

Similar protection is to bo found in tho Sindh Incumbered Sindh. 
Estates Act, 1 89(!. s 

No suit lies against Government or against any officer of Gmarat 
Government to set aside any decision or order of a Survey partition*’ 
Officer or Collector under sections 6 (determination of disputes) 
and 7 (custody and amendment of records) of the Gujarat 
Taluqdars Act, 1888. <! 

That Act extends only to tlio districts of Ahmadabad, 

Naira, Broach and the Punch Mahals. Power is given to tho 
Taluqdavi officor as tlio Governor in Council appoints in this 
behalf to partition taluqdari estates on the application of a 
person who has obtained a final decree of a Court of competent 
jurisdiction declaring him to bo entitled to a share or of a 


1 1’fiin iucludcH a Rovonuo Court 
deciding a rout suit or osoouting 
rent decroon : Dralap Udamatk Hhah 

Deo v. Madam, Mohan Nath Haiti 
(1010), 88 Oalc., 288. 

a Ben. Act III ol 1900, s. 4 (1). 

X. CU.I. 


a Act VI of 1870, H. 8. 

* Bon. Act 111 of 1909, s. 12 ; Act 
VT of 1870, h. 12a, 

5 Act XX of 1800, hr. 0, 9. 

« Bora. Aot VI of 1888, s. 8. 

31 
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co-sharer whose name is recorded in the settlement register 
prepared in accordance with the Act . 1 

Such officer shall pass a decision declaring the nature and 
extent of the interest of the applicants and of the other co- 
sharers . 2 . . 

An appeal lies from such decision to the District Court, as 
if such decision were a decree of a Court from whose decisions 
the District Court is authorised to hear appeals . 3 

No Civil Court can entertain any suit or application for 
the partition of a taluqdari estate. This does not affect the 
jurisdiction of the High Court of Bombay . 4 


i Bom. Act VI ot IH8H, srt. 10-jr> 

a Ilnd. &. 15 (2). 


Ibid s Hi (1) 
> Ibid, a 21. 



CHAPTER XL VIII. 
Trusts and Mortgages. 


In cases to winch English law is applicable 1 powers are given Trustees’ aud 
to Uio High Courts 2 by the Indian Trustees Act, 18GG, 3 * and SSm. 
tho Trustees’ and Mortgagees’ Powers Act, 1S6G. 1 


Indian Trustees Act, 18GG. 

A High Court may vest the estates of lunatic trustees and Lunatic 
mortgagees, 5 and also rolease their contingent rights in im- mofigagcei!. 1 
movablo property, 6 and may transfer stock 7 or Government 
securities held by them on trust or mortgage. 8 
It may also make a vesting order : 

(a) Where any stock or Government socurity is standing Lunatic 

in tho name of a deceased person whose executor or adminis- aumimstiatm. 
trator is a lunatic or of unsound mind, or where anything in 
action is vested in any lunatic or person of unsound mind as 
tho executor or administrator of a deceased person. 9 

(b) In the case of minor trustees of immovable property Ai,nortiuufuc» 
aud mortgagees, 10 and in the case of trustees of such property ®^ mortK# ' 
who are out of the jurisdiction of tho High Court, 11 and whore 

it is uncertain which of several trustees survived, 12 or whether 
tho last trustee be living or dead. 13 


1 Acts XXVI I of 1300, ;s ; 

XXVIll o£ 18GG, s. 45; Bur. Act 

XI o£ 11)22, Bell. II. In re KaJmidas 

Ncmandas (XSSI), 5 Bom., 154, 

Wtsst, X, hold that tbe Indian 

Trustoos Act (XXVIlof 1866) applies 

to a Hindu Trust. Boo also Lamj v. 

Moolji (1919), 21 Bom. L. lt. 9 1111. 

Tbero ha« boon a decision to tho 

same ©licet in Calcutta ; In re Nil- 

money Dey Sarkar (1604), 02 Calc., 

148, 9 0. W. N., 79. 

® Acts VI ol 1000, s* 47, Sob. I ; 


Bui Act XI o£ 1922, Bcb. II. 
u Act XXVH of I860. 

* Act XXV HI of I860. 

Act XXVIJ of I860, a. 4. 
<> Tbul. s. 5, 

7 l o%d. a. 2. 

« Ibid. h. 0 . 

0 Ibid. s. 7. 

30 Ibid. as. 8, 9. 

11 Ibid . sa. 10-19* 

12 Ibid, a. U. 

™ Ibid. h. 15. 
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Where trustee 
dies without 
heii. 

Unborn 

trustees. 

Refusal oi 
neglect to 
convey or 
release. 

Powei to 
convey in place 
of mortgagee. 


( c ) Where a trustee of immovable property dies without an 
heir, or it is not known who is his heir or devisee. 1 

(d) In the case of the contingent right 2 of unborn trustees 
of immovable property. 3 

(e) Where a trustee of immovable property neglects or 
refuses to convey or release the property. 4 

(/) Where an heir or devisee of a mortgagee of immovable 
property who dies without entering into possession is out of 
the jurisdiction of the High Court or cannot be found ; or 
refuses or neglects to re-eonvey, or where it is uncertain which 
of several devisees of such mortgagee was survivor, or where 
it is uncertain as to the survivor of several devisees of such 


mortgagee, or as to the heir of such mortgagee, whether he be 
living or dead, or where such mortgagee dies intestate as to 
such property without an heir, or dies and it is not known 
who is his heir or devisee. 5 


Appointment 
oi persons to 
convey. 


Trustees of 
Btock or 
Government 
securities out 
of jurisdiction. 


Where trustee 
of stock, etc., 
refuses to 
transfei . 


There is also a power in the above events to appoint a 
person to convey immovable property, or to reloasc or dispose 
of a contingent right. 0 

The Court may also make a vesting order : 

(a) where a person is jointly entitled with any person out 
of the jurisdiction of the High Court, or who cannot be found, 
or concerning whom it is uncertain whether he bo living or 
dead, to any stock 7 or Government securities or thing in action 
upon any trust or when a sole trustee cannot be found or it is 
uncertain whether he be living or dead. 

(1) Where a sole trustee, 8 or one of several trustees 0 
neglects or refuses to transfer stock or Government securities, 
or where they stand in tho name of a deceased person whoso 
executor or administrator is out of the jurisdiction of the High 
Court or cannot be found, or if it be uncertain whether such 


executor or administrator be living or dead, or such executor 


or administrator neglects or refuses to transfer the stock or to 
receive the dividends, etc., according to the direction of the 
person absolutely entitled thereto. 10 

Minor trustees (c) In the case of minor trustees of stock or Government 

of stock, etc. ... n 

securities. 11 


* Act XXVTI of 18GG, s. 10. 

* Ibid. s. 2. 

* Ibid . s. 17. 

* Ihd. s. 18. 

* Ibid. $. 19. 

0 Ibid . s. 20. 


* For definition of “ stock,” see 
Act XXVII of 1800, b. 2. 

8 Act XXVU of 18GG, », 22. 

0 Ibid . s. 28. 

10 lb%d . s. 24. 

^ Ibid. s. 30. 
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Thcro aro also certain provisions for the ease of a salo of immovable 
property by a High Court. 1 

In case of a decree for specific performance of a contract 
concerning immovable property, or for partition or exchange 
thereof, or where a decree has been made for the conveyance 
of immovable property the Court can declare what parties arc 
trustees, and may make a declaration as to the interests of 
minors or unborn persons. 2 3 4 

There is a power to appoint new trustees.* Appointment 

of Lustecs. 

Truxlccb and Moi'UjaijPcsS Poirera Aid , 180(5. 

By section 43 1 of the Trustees’ and Mortgagees’ Powois opinion of 
Act, 18(30 (AXYIIJ of 18(50), in cases where the English law Colllt " 
is applicable, 5 * any trustee, 0 executor, or administrator may 
apply l>y petition to any Judge of a High Court 7 for the 
opinion, advice or direction of such Judge on any question 
respecting the management or administration of the trust 
proporty or the assets of any testator or intestate. 


OJ/icml Tntshu’x Act, 1918. 

If any proporty is subject to a trust which the official Appointment 
Trustee is prohibited from accepting under the provisions ol T rl «®e to be 
tho Act, 8 and thero is no trustee within the local limits of its tru!,toc • 
ordinary or extraordinary jurisdiction willing or capable to act 
in tho trust, tho High Court o£ Bengul, Madras, or Bombay 
may, on application, make an order lor tho appointment ol! 
tho Official Trustee by that name with his consent to he tho 
trustee ol such property. 9 

A beneficiary under a trust who claims monoy which has Claim t» 

money trnns- 


1 Act, XXVII of 1800, ss. 3L, 02. 

a Ibid. s. 33. 

3 Ibid . Bfi. 30 to 42. 

4 As amundod by Acts VI of 1000 
and XVIII of 1010. in tho North- 
West frontier Province tho High 
Court at Lahoro has this power, Jtog. 
VII of 1901, s. 0 (c), ante, p. 223. 

5 Ante, p. 483, n. 1, 

3 Those words aro ropealod In 
places to which the Indian Trusts 
Act (II of 1882) is applicable, soo 
2 >os£, p. 480, 

7 See Bur, Act XI of 1022, Boh. II. 


a Those include (a) a trust under 
any composition or sclxomo of ar- 
rangement Cor tho benefit of creditors, 
or of an owtato known or behoved by 
tho Ollicial Trustee to be imolvout; 
(b) savo as provided by rules made 
under tho Act, a trust for a religious 
purpose, or a trust which involves 
tho management or carrying on of 
any business. Tho Oilicial Trustee 
cannot bo appointed along with any 
othor trustee ; Act H of 1913, s. 7. 

3 Act II of 1913, s. 10 (1). 
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f cried to 
Government* 


Vesting orders. 


Indian Trust 
Acl. 


been transferred to the account of the Government of India in 
consequence of tho Official Trustee being unable to trace the 
person entitled to receive the same, may apply to the High 
Court against the Secretary of State for India in Council, and 
such Court may make an order for the payment of the 
money. 1 

The High Court may make such orders as it thinks fit 
respecting any trust property vested in the Official Trustee, or 
the interest or produce thereof. 2 

Indian Trust Act, 1882. 

The Indian Trust Act (II of 1882) extends to Assam, 
Bombay, Coorg, Madras Presidency, North-West Frontier 
Province, Punjab, Rangoon, and the United Provinces, and 
may be extended to other Provinces by notification. 3 

By that Act a principal Civil Court of original jurisdiction 
may — 

(1) authorise the extension within which a trustee is 

directed to sell property ; 4 

(2) exempt a trustee from the payment of intorost in the 

case of a breach of trust ; 5 

(8) sanction the incurring of expenses by a trustoo ; 6 

(4) give an opinion, advice, or direction on any prosont 

questions respecting the management or administra- 
tion of the trust property other than questions of 

details, difficulty, or importance, not proper in tho 

opinion of the Court for summary disposal ; 7 

(5) sanction tho lease of trust proporty for a term exceed- 

ing twenty-one years ; 8 

(6) sanction the application of capital for the maintenance, 

education, or advancement in life of a minor ; 8 

(7) sanction the exercise of powers otherwise than in con- 

formity with a decree ; 10 

(8) sanction the renunciation of a trust ; 11 

(9) control the exercise of a discretionary power conferred 

upon a trustee ; 12 


1 Act II of 1913, ss. 23, 24. 

7 S. 34. 

* Ibid. s. 25. 

8 S. 36* 

8 Act Hof 1882, Si 1. 

8 S. 41. 

4 Ibid, s. 22. 

10 S. 45. 

8 Ibid . s. 23. 

11 S. 46. 

* S. 32. 

8. 49* 



CHAP XliVillj 


TUTJSTS. 


JHY 

(10) sanction the sale or lease or mortgage oi any portion 
of the trust property to a trustee or to a person who 
has recently ceased to be a trustee ; 1 
(11; discharge a trustee ; 2 

(12) consent to retiring trustees appointing new trustees ; 3 

(13) appoint new trustees. 4 

It has been held that a refusal to dismiss a trustee is not appeal- App 
able. Similar reasons would exclude an appeal in case of other orders 
under the Indian Trust Act. 


1 S U. 

5 Wtl&on v. 2laoJ /Jce (180G), 10 

AIL, 131. 


1 Act II oi 1882, s. 53. 
a Ss. 71, 72. 

3 S. 73. 



CHAPTER XLJLX. 


Public Religious and Charitable Trusts. 


Religious As to certain suits in respect to charitable and religious 
Endowment 

Act. trusts, see Act Y of 1908, s. 92, ante , pp. 329, 830. 

The Religious Endowments Act (XX of 1863) is in force 
throughout British India except in the Presidency towns and 
in the Bombay Presidency, where it is in force in Kanara 
only. 


The Adt applies to all public 1 religions endowments for the support of 
which lauds have been granted by pieceding Governments of India and 
by individuals, whether they have been taken under the control of the 
Board of Revenue or not, 2 3 and whether they existed at the time of the 
passing of the Act or have been subsequently created.*" It applies to 
religious endowments which might have been taken undor the control of 
the above Regulations, if such Regulations had remained in force, 4 * * and 
whether or not they wore m existence at the time of the repeal of such 
Regulations. 15 

The Act has no application to private trusts, n and only applies to 
certain religious trusts and endowments which had been or might bo 
under the management of the Government. 7 


Dispute as to When a dispute arises as to the succession to the oflicc o£ 

succession to 


1 See Bndrce Das Muhtm v. Chooni 
Lai Johwry (1906), 33 Calc., 789; 

10 0. W. N., 581. 

2 Jan Ah v. Bam Nath Mundul 
(1881), 8 Calc., 32 ; 9 0. L. R., 433 ; 
Sheoratan Kumvan v. Bam Pai gash 
(1896), 18 All., 227 ; Mahomed Athar 
v. Bamjan Khan (1907), 34, Calc., 
587. 

3 Vmkatachala Filial v. Talug 
Board, Saidapet (1911), B4 Had., 375. 

4 Soo Satnrhm Sector amanuj a 

Charyulu v Nandmi Sceiapah{ 1902), 

20 Had., ICO, explaining MutUu v. 

Qangatham (1893), 17 Mad,, 95; 
Mahomed Athar v, Bamjan Khan 
(1907), 34 Cftlo,, 687. 

488 


5 Sivayya v. Bami Bcddi (1899), 
22 Had., 228 ; Vcnkalachala Filial v. 
Talug Board , Saidapet (1911), 34 
Had., 375. 

6 Soo Sathappayyar v Penasmni 
(1890), 14 Mad., 1 (endowment for 
family of guru) ; Ashgar A Li v. Dal- 
ioos Banoo Begum (1877), 3 Calc., 
325; s.o. in Court below, Defooos 
Banoo Begum v. Ashgw Ally Khan 
(Nawab Syud) (1875), 15 15. L. U., 
107; 23 W. R. C. R., 453; Frotap 
Chandta Misser v. Brojonatk Misscr 
(1891), 19 Calc., 275 (ondowmont for 
family idol). 

7 Kalee Chum Gin v. GolaU (1878), 
2 0. L. R., 129, a p, 331. 
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any trustee, manager, or superintendent to wlioin Ulo pro- vacated 
perfcy has boon transferred by Government, 1 the Civil Court 2 trusicesllll ’ # 
may, at the instance of any person interested in tho mosque, 
temple, or religious establishment or in the performance ot 
the worship or of the service thereof, or of the trusts relating 
thereto, appoint a manager 3 to act until some other i)erscm 
has by suit established his right of succession to such ofHco, 4 

No appeal lies from an order ruado under this provision,'* but a High 
Court can revise such order." 


I3y section 7 the Local Government was required once for Committee*, 
all to appoint committees. 

In case of a vacancy in the Committee not being filled up Vacancies* m 
within three months after it has occurred, the Civil Court, 7 on Comm,tl,tc ' 
the application of any person whatever, may appoint a person 
to fill the vacancy, or may order the vacancy to bo forthwith 
filled up by the remaining members of the committoo, with 
which order it shall then be tho duty of sueli remaining 
members to comply, and if this order be not complied with, 
the Civil Court may appoint a member to fill the said vacancy.** 

There is no appeal fiom the exercise of the power given to the 
District Judge by this section , u but tho matter can ho dealt with by the 
High Court on revision. 

“Section It. Any person or persons interested 10 in any Arsons 

interested may 

1 8. 4. Bheonandan Gw ( Mohuni ) 
v. Dhupan Upadkyn \ (1030), id 

0. W N., 1.101; 1 Untii P/mitJcar v. 
ft am Nmibndrvpad (388 L), 3 Mad,, 

401 ; Copula Jyyat v. Anmachaliam 
Chatty (1002), 20 Mad , 85. 

3 That is tho principal Civil Court 
of original juiisdiction m tho district, 
in which the mosque, temple or other 
religious establishment is situate, 
relating to which, or to the endow- 
ment whereof, any suit shall bo 
instituted on application mado under 
tho provisions of the Act : s. 2. 

3 This includes a temporary mana- 
ger : Basdao Olr v. Pntam Cir( 3920;, 

43 All,, 50. 

* S. 5. 

5 Bomasundara Mndaliar v. Vylhi* 
linga MudaUar (1806), 39 Mad., 285 ; 

Basdao CHr v, Pntam Or (1920), 43 


AH., 30; wntul Bitlfan A ahem Hahib 
v. Bum Malimiyar (Bhaih) (J 807), 4 
Mad., 205. 

0 Copula Ay yaw v. A runaohallam 
Chatty (1902), 20 Mad., 85. CL Bus- 
deo Gir v. Britain Cir (1920), 43 
All., 50. 

7 Above, note 2, 

s 8. 10. As to tho construction of 
this section, hoc VanuluQa Aiyar v, 
NegapUmn Devastlutnam Committee 
(3913), 88 Mach, 594, uphold on ap- 
peal, Balahnshna (Jdayur v. Vam- 
dem Aiyar (1917), 44 1. A., 261; 40 
Mad., 793; 22 O. W. N., 50; ID 
Bom. L. it., 713. 

0 Meenakshi Nmdoo v.Bubramamya 
Basin (3887), 14 X. A., ICO ; 11 Mad., 
26. 

10 As to tho nature of tho intorost 
entitling a person to sue, see s, 15, 
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cas^o/ 116 * 111 mosf l UG > kemplo, 01 2 ' religions establishment, or in ilie perform- 
of tinst, etc. ance of tho worship or of the servico thereof, or of the trusts 
relating thereto may, without joining as plaintiff any of the 
other persons interested therein, sue before tho Civil Court, 
the trustees, manager, or superintendent of such mosque, 
temple, or religious establishment, or the member of any 
committee appointed under this Act, for any misfeasance, 
breach of trust, or neglect of duty committed by such trustee, 
manager, superintendent, or member of such committeo in 
respect of the trusts vested in or confided to thorn respec- 
tively, and the Civil Court may direct the specific performance 
of, any act by such trustee, manager, superintendent, or 
member of a committee, and may decree damages and costs 
against such trustee, manager, superintendent, or member of 
a committee, and may also direct the removal of such tmstoo, 
manager, superintendent, or member of a committee.’’ 3 

As to a sanction for a suit under this Act, see section 18. 

This Act, while it empowered persons to sue whose right to su«j 
independently of the Act may bo doubtful, did not deprive any one ol the 
light to sue, winch he may have independently of the Act.‘ J 


Powci to apply 
m respect ol 
trusts of 
charitable or 
religious 
nature. 


By section 3 of the Charitable and Religions Trusts, 1920 
(Act XIV of 1920), any person having an interest in any express 
or constructive trust created or oxi sting for a public purpose 
of a charitable or religious nature may apply to tho District 
Judge s within the local limits of whose jurisdiction any sub- 
stantial part of the subject-matter of the trust is situate to 


obtain an order embodying all or any of the following direc- 


tions, namely : 

(1) Directing the trustee to furnish tho petitioners through 
the Court with particulars as to the nature and objects of tho 
trust, and of the value, condition, management, and applica- 
tion of the subject-matter of the trust, and of tho income 


belonging thereto, or as to any of those matters ; and 

(2) directing that the accounts of tho trust shall be 
examined aud audited : 


1 For cases under this sootion, seo 
Trevelyan’s Hindu Law, 2nd odn., 
pp. *590-593. Jlansraj LaMashet v. 
Anant Padmanabh (1918), 42 Bom., 
742 ; 20 Bom. L. It., 954. 

2 K'alub Hossem (Hajce) v. Mehmm 

Becbce (Mussumat) (1872), 4N.W.L, 
155, at p. 158; Naiayana Ayyar v. 


Kumar asanvi Mud a liar (1899), 23 
Mad., 587; Puddolabh Hoy v. Ham 
OujhiI Chattel fee (1882), 9 Calc,, 138; 
11 G. L. B., 33. 

3 This includes tho High Court m 
the exorcise of its ordinary original 
civil jurisdiction : s. 2. 
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Provided that no person shall apply for any such direction 
in respect of accounts relating to a period more than three 
years prior to the date of the petition. 

As to the effect of a denial of the existence of the trust, see section 5. 

A trustee of an express or constructive trust created or Powers rf 
existing for a public purpose of a charitable or religious nature apply for 
may apply by petition to the Court of the District Judge, dlrectl0U£ ‘ 
within the local limits of whose jurisdiction any substantial 
part of the subject-matter of the trust is situate, for the 
opinion, advice, or direction of the Court on any question 
affecting the management or administration of the trust pro- 
perty, and the Court shall give its opinion, advice, or direc- 
tion, as the ease may be, thereon : 

Provided that the Court shall not be bound to give such 
opinion, advice, or direction on any question which it con- 
siders to be a question not proper for summary disposal. 1 

No petition shall be entertained in any of the following Saving, 
circumstances, namely : 

(a) If a suit instituted under the provisions of section 92 
of the Code of Civil Procedure, 1908, 2 is pending in respect of 
the trust in question ; 

(b) if the trust property is vested in the Treasurer of 
Charitable Endowments, the Administrator - General, the 
Official Trustee, or any society registered under the Societies 
Registration Act, 1860 ; 3 or 

(c) if a scheme for the administration of the trust property 
has been settled or approved by any Court of competent juris- 
diction, or by any other authority acting under the provisions 
of any enactment. 4 

No appeal lies from any order passed or against any opinion, advice, 
or direction given under the Act. 3 

By the Coorg Temple Funds Management Regulation (IY Coor s* 
of 1892), which applies to certain specified temples and insti- 
tutions and such other temples and institutions as the Chief 
Commissioner with the previous sanction of the Governor- 
General in Council may direct, the District Judge his power 

* Act XXV of 1920,s. 7(1). ' * S. 0. ■ • 

: * Act V of 1908, ante, p. 829. ■ 

8 Act XXI of 1860, ante, p. 422. 
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to remove members of committees in certain cases , 1 and has 
power to call for accounts and to have them audited . 2 

Suits under this Regulation, viz. against members of 
committee, or managers for misfeasance, breach of trust, or 
neglect of duty can be brought in the District Court 3 with 
leave of the District Judge . 4 

The District Judge can refer suits or proceedings under 
the Regulation to arbitration . 5 

The Committee may institute legal proceedings in any 
Civil or Criminal Court in the name of its President, and any 
person interested in any of the said temples and institutions, 
or in the performance of the worship or service thereof, or of 
the trusts relating thereto may sue in the District Court the 
committee in the name of its President or any particular 
member or members thereof by name or Iho manager or 
managers for any misfeasance, breach of trust, or neglect of 
duty. The District Court may direct specific performance of 
any act by the Committee, and may decree damages and may 
also direct the removal of any member or members, manager 
or managers ; and no person removed by any such order shall 
be afterwards capable of being elected a member of committee 
or appointed a manager without the permission in writing of 
the District Judge . 6 

The District Judge may, with or without the consent of cither party, 
order a matter in dispuLc in any civil suit or proceeding under the 
Bogulation to bo referred to arbitration . 7 

No suit can be entertained under the Regulation except in 
accordance with an order of the District Court to be made 
upon a preliminary application to that Court for leave to 
institute such suit . 8 

Except as above, all disputes arising in respect of any 
. matter provided for by the Regulation or by the rules made 
under it shall be referred to the District Judge, whose deci- 
sion thereon is subject to appeal to the Judicial Commis- 
sioner within the prescribed period, and subjoct thereto is 
final . 0 


X 

a 

8 

A 

6 


Bog. XV of 1892, S. 8. 
Ibid. s. 17. 


Ibid, s. 18, 
Ibid, s . 21. 
Ibid* B. 20, 


• Ibid, s. 18. 
’ Ibid . s. 19. 

* Ibid . s. 21. 
s Ibid , s. 2 4, 
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As to the powers of the Bengal Board of Revenue with Bengal Boaid 
regard to endowment and escheats, see Bengal Regulation XIX of Revemie ’ 
of 1810. 

As to the powers of the Madras Board of Revenue to deal Madras Board 
with endowments and escheats, see Madras Regulation VII of ° ' e ' enue 
1817. This Regulation supplements the existing law. 1 

In questions which are governed by Mahomedan law the Mahometan 
superior Civil Court in a district is vested, geneially speaking, LftW ‘ 
with the powers exercisable under Mahomedan law by the 
Kazi, as, for instance, it can in a proper case sanction the 
alienation of anlf property. 2 


1 Ponnambala Ihulahya'i v. Vu la- 
guna llama Paudia (L87S), 7 Mad. 
ir. (5,iL7 

” N hama Churn Jioy v. Abdul Ka- 


beer (1898), B C. W. N , 15N, foj lowed 
In the vta llm of Woo, atuwnrwt /fibre 
(1908), 30 Gttlc., ‘21 



CHAPTER L. 
Courts of Wards. 
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Ouster of 
junsdictiou of 
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Outside the Presidency towns power has been given to the 
Revcnuo authorities, under the name of Courts of Wards, to 
manage tho property of disqualified proprietors of estates 
paying land revenue to Government. 

Thero are separate Courts of Wards in Bengal, Madras, 
Bombay, tho United Provinces, Bihar and Orissa, tho Punjab, 
tho Central Provinces and Ajmere, and Merwara. 

Courts of Wards are not liablo to bo sued in respect of acts 
dono by them within their powers, and the Civil Courts 
cannot in any way interfere with the exercise of the powers 
entrusted by the Legislature to Courts of Wards . 1 

As to tho power of a Court under section 45 of the Specific Itolicf 
(Act I of 1877) to order a Court of Wards to do a specific act, see Kchlio 
I'ramcl Singh v. Bownl of Revenue (1911), 38 Calc., 553 ; 15 C. W. 503. 

The Succession (Property Protection) Act, 1841, cannot bo put in 
force for the purpose of disturbing the possession of a Court of Wards. 2 

In some cases the exercise of their jurisdiction by tho Civil 
Courts is restricted by powers given to the Courts of Wards by 
tho Acts by which they are govorned. 

Except that in Bombay the previous consent of the 
District Court is necessary , 3 * * * * a Court of Wards having juris* 
diction can disregard the appointment of a guardian of tho 
person, or property, of a minor by any Civil Court, other than 
a High Court, and, in spite of such appointment, it can take 


1 Collector of ISecrbhoom v. Mmin 5 W. it. M. A., 41; Mad. Act I of 

dakincc Debia, W. It., 1804, C. K., 1902, s. 48; U. P. Act IV of 1912, 

332; 1 W. it. M. A., 7; Shurnt s. 53 ; Born. Act I of 1905, s. 45. 

Somnkirec Debia C Ranee) v. Collector 8 Act XXX of 1841, a. 10, anle t 

of Mymensingh (1807), 7 W. It. 0. It., pp, 390, 397. 

221; He (Jnjadhur Perslml (1800), 3 Pom. Act 1 of 1905, a* 7. 
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upon itself fche care of the minor’s person and property in 
accordance with law. 1 

The Civil Court cannot under the Guardians and Wards 
Act appoint a guardian of the property of a minor who is 
under the superintendence of a Court of Wards, or appoint or 
declare a guardian of the person of the minor whose property 
is under the superintendence of a Court of Wards, competent 
to appoint a guardian of the person of the minor. 2 

A j mere. 

Tho Ajmeic Government Wards Regulation, 1 b8S, 3 contains 
the following provisions : 

A declaration made by the Chief Commissioner that a Declaration bv 
person is incapable of managing his affairs is final and cannot miBblonoi?" 
be questioned in a Civil Court. 1 

“ Section 9. When the Court of Wards has, -with the Contest as 
previous sanction ol tho Chief Commissioner, assumed the 3 & landhoMa 
superintendence of the property of any person, or of his or mmor ‘ 
person and property, its authority shall not be contested in 
any Civil Court on the ground that he was not or is not a 
landholder, or was not or is not a minor.” 

When any question arises whether the superintendence of Withdrawn i of 
the Court of Wards should be withdrawn from any person or 
proporty, or both, on the ground that tho ward has attained 
majority, or from any property when the ward’s physical 
defect or inlirmity is removed or ceases, tho decision of the 
Chief Commissioner thereon is final, and cannot bo questioned 
in a Civil Court. 5 

“ Section 25. An appeal shall lio from every order of the Appeals. 
Court of Wards under this Regulation to the Chief Commis- 
sioner.” 

“ Section 27. The oxorciso of any discretion conferred on Discretion of 
the Court of Wards or fche Chief Commissioner by this Commi8SUmcr ' 
Regulation shall not be called in question in any Civil 
Court.” 

1 Act Vlli oi 1890, ns. 3 mil 41* 3 Act V311 ol 18U0, 8. 19. 

Soo antef (♦imp. xxxii. Madhumulan 0 ltoft. I of 1888. 

$w <7 v. Collector of Mulnapore (18 05), 4 8. 7 (2). 

31. L. It, 1?, 13, it,, 199 ; 3 W. It. 0. It., 0 S. 21 (2). 

83. 
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Bengal . 

The Bengal Court of Wards Act, 1879, 1 as amended 
contains the following : 

“ Section 10. 2 Whenever a Civil Court is satisfied that an 
order should be made under section 7 of the Guardians and 
Wards Act, 1890, 3 4 appointing a guardian of the person or 
property of a minor, or both ; 

“ Whenever a Civil Court removes, under section 89 of the 
same Act, the guardian of a minor ; or 

“ Whenever a person has been adjudged under Act IV of 
1912, to bo of unsound mind and incapable of managing his 
affairs, if the property of such minor or disqualified proprietor 
consists, in whole or in part, of land, or any interest in land, 
the Civil Court may apply to the Court of Wards to take 
charge oE the person and propoity of such minor or dis- 
qualified proprietor, ami it shall bo at the discretion of the 
Court of Wards to take charge ol such person or property, or 
to refuse to do so / 5 

Nothing contained m sections 78 to Bl 1 of the Indian Lunacy Act, 
1912, shall be held to apply to persons or property under the charge of 
the Court of Wards/ 1 

A Civil Court may on the application of the Court of 
Wards stay execution of process against the immovable 
property, rents, or crops belonging to the ward . 6 

Suits for the recove 17 of claims against a ward or his 
property lie in a Civil Court notwithstanding, in the case of 
Western Bengal, the claim lias beon submitted to the Court of 
Wards , 7 or, in Eastern Bengal, the claim has been entered in 
the schedule framed under section 10a, sub-section (4 ). 8 

Whonevor, on the death of any ward, the succession to his 
property or any part thereof is in dispute, the Court may 
either direct that such property or part thereof bo made over 
to any person claiming such property, or may retain charge of 
the same until the right of possession of Iho claimant has 


1 Bon. Act IX oi 1879. sorted by Bon. Act I of 1906, >s. 3; 

2 As amended by Act IV of 1892, 33. 13. and A. Act IH of 1907, s. 3. 

s# 0 . 7 8. 10d, inserted by Ben. Act I of 

# « Act VDI of 1890, ante, p. 403. 1906, s. 3, 

4 As to managers and guardians. 8 B. 10 b, inserted by JE. B. ana A. 

« Act IV of 1912. Act III of 1907, s. 3. 

* Bon. Act IX of 1879, s. 10c, in* 
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been determined under Bengal Act VII of 1870 1 (or in eases 
which were subject to the Court of Wards in Eastern Bengal 
and Assam, under the Assam Land and Revenue Regulation 
(I of 1886), 2 until the dispute has been determined by a 
competent Civil Court). 3 

After the death of a proprietor the Court of Wards cannot ^cUsnot^ 
retain charge on account of any debt or liability which has repiesentativo. 
been declared by a competent Civil Court not to be binding 
on his representative/ 

“ Section 31. If a sole proprietor of an estate who docs inquiry m 

. . , . , i . . i • case oi lunatic. 

not reside witbm tlie local limits of the ordinary original civil 
jurisdiction 3 of the High Court is reported by the Collector to 
be of unsound mind and incapable of managing his affairs, 
the Court of Wards may order the Collector making such 
report, or such other Collector as the Court may appoint to 
apply, in pursuance of the provisions of the Indian Lunacy 
Act, 1912,° to the Civil Court of the district within the 
jurisdiction of which such proprietor may reside. 

“ Section 02. If a sole proprietor of an ostato who doos Civil Couit to 
not reside within the local limits of the ordinary original civil K^ardml“d«- 
jurisdiction of the High Court is reported by the Colloctor to ^ t I ^ on on 
be incapable of managing his property on tho ground of some defect 

physical defect or infirmity other than unsoundness of mind, 
the Court may order tho Collector making such report, or 
such other Collector as the Court may appoint, to apply to the 
principal Civil Court of the district within which such porson 
may be residing ; and upon such Collector so applying, such 
Civil Court shall inquire into and determine the question as 
to the alleged incapacity. 

“ Section 33. If a solo proprietor of an ostato who is Proceeding* in 
resident within tho local limits of the ordinary original civil physiol defect 
jurisdiction of the High Court of Judicature at Fort William “ h en fi ™o- y 
in Bengal, or resident beyond the territories administered rnetoHn^^ ^ 
by tho Governor of Bengal or tho Governor of Bihar and 'High Court. 
Orissa, or the Governor of Assam, shall be reported by a 
Collector to be incapable of managing his property by reason 
of some physical defect or infirmity other than unsoundness 


1 Bengal Land Ttofiislration Act, 4 * S. 13a, inserted by Bon. Act I of 

1876, ■post, pp. C23, 024. 1000, s. 4 ; K IJ. and A. Act III of 

* See E. B. and A. Act III o£ 1007, 1007, s. 0. 

s. 4. 6 Ante, p. 08. 

* Bon. Act IX of 1879, s. 18. • Aot IV oi 1912, ante, chap. xl. 

T. C.J.I. 32 
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of mind, the Court may order the Collector making such 
report, or sueh other Collector as the Court may appoint, 
to apply to the principal Civil Court of the Twenty-four 
Parganas, or to such other Civil Court as tho Governor, 
on application made to him by the Collector in that behalf, 
may determine.” 


Jimnhay. 

The Bombay Court of Wards Act, 1905, 1 contains tho 
following : 

“ Section 7. Tho Court of Wards shall not assumo tho 
superintendence of the property, or of the person and properly, 
of any minor of whose property, nr of whose person and 
property — 

(a) a guardian has been appointed by will or other in- 
strument, or 

(l) a guardian other than an officer of Government has 
been appointed or declared under section 7, sub- 
section (1), of the Guardians and Wards Act, 1 890, 2 
except with the previous consent of the District Court.” 

“ Section 10. — (1) Whenever tho Collector receives in- 
formation that any landholder, 3 or pension holder 4 is or 
should be disqualified under sub-scction (1) of section 5, or 
that any landholder or pension holder has died, and that his 
heir is, or should bo, so disqualified, ho may apply to the 
District Court, and tho District Court may authorise tho 
Court of Wards to — 


1 Bom. Act I of 1005. 

a Act VTII of 1800. 

3 “ Landholder ** moans, m tho 
case of minors and persons adjudged 
by a competent Civil Court to bo 
of unsound mind and incapable oi 
managing their affairs, a holder as 
dofinod in the Bombay Land Revenue 
Code, 1879 (Bom. Act Y of 1879, s. 8 
(11)), viz. tho person in whom a right 
to hold property is vostod, whether 
solely on his own account, or wholly 
or partly in trust for another person, 
or for a class of persons, or for tho 
public ; it includes a mortgagoo vosted 
with a right of possession : Bom. Act 

I of 1905, s, 2 (5) (i) ; and (ii) m all 
other cases, a zamindar, jagirdar, 


hiuunjamdar, inamdar, taluqdar, ma- 
lok and a khot, and any other person 
not hereinbefore specified who is 
mtoicstod m land and whom the 
Governor m Council has doclaiod on 
account of the extent and value of 
his interest to be a landholder for tho 
purposos of this Act : Bom# Act IX of 
1913, s. 2. 

* Bom. Act II of 1913, s. i (1). 
“ Pension holder ” shall moan a per- 
son lawfully ontitlod to the wholo or 
part of a pension a cash-allowanco 
granted or continued by Government 
on political considerations or of an 
hereditary ponsion or cash allowance : 
Ibid . s. 2 (66). 
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{a) take suck steps and make suck order for the temporary 
custody and protection of the property as the Court 
of Wards thinks fit ; and 

(b) when the landholder or pension holder or heir is a 
minor, direct that the person (if any) having the 
custody of the minor shall produce him or cause 
him to be produced at such place and time and 
before such person as the Court of Wards may 
appoint, and make such order for the temporary 
custody and protection of tho minor as the Court 
of Wards thinks fit : 

provided that, whore the minor is a female and belongs 
to a class, the females of which do not usually appear 
in public, her production shall be required only 
in accordance with the manners and customs of 
the country. 

• * • ■ • 

“ (3) No appeal shall lio from any order of authorisation 
under sub-seetion (1), except in tho case of a landholder 
or pensioner disqualified under section 5, sub-soetion (1), 
clause (a ).” 1 

“Section 36. — (1) Where any question arises as beiweon Abdication 
two or more G-overnmont wards of such a nature that an 
adjudication upon it by a Civil Court is expedient, it shall two 
be lawful for tho Court of Wards, acting through the Collector Gownunent 

• 0 wjird s 

of the district in which a case might have been stated for 
tho opinion of the Civil Court with regard to such matter 
under Order XXXVJ, Rule I, of the Code of Civil Procedure, 2 
to filo in the Civil Court having jurisdiction a statement 
containing the point or points for determination.” 

The Civil Court shall disposo of the case in accordance 
with the rules in the Code of Civil Procedure for the trial 
of cases stated for the opinion of the Court. 3 

By the Bombay Court of Wards Act, 1905, 4 no suit can Bur of snitB. 
be brought in any Civil Court in respect of tho exorcise of 
any discretion conferred by the Act. 

Provided, firstly, that any person evicted under suction 28 
of the Act may sue for restitution, and 

Provided, secondly, that any tenant from whom an arroar 


1 That 5s in tho oaso of minors, 

a Act V of 1908. 


3 Bombay Act X of 1905, a. 30 (2). 
* Jhid* s. 45. 
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Withdrawal ( 
superintend 
euce of Court 
of Wards. 


Bar of suits. 


Suits. 


of rent lias been recovered under section 29 of tho Act, may 
sue for recovery of the amount, or any part thereof, so 
recovered. 

Section 40 requires the Court of Wards to withdraw its 
superintendence as soon as, in the opiniou of the District 
Court, certified to the Court of Wards — 

(a) in the case of a person disqualified under clause (a) 
of sub-section (1) of section 5, he attains or has 
attained his majority ; 

(5) m the case of a female disqualified under clause (7>) of 
the same sub-section, she is lit to manage her own 
property ; 

(<•) in the ease of a person disqualified under clause (V) 
of the same section, he is fit to manage his own 
property ; 

(cl) in the case of a person disqualified under clause (</) 
of the same sub-section, he ceases to be of unsound 
mind and incapable of managing his affairs; and 

(e) where it w T as assumed under section 1, sub-section (1), 
in the case of a family which was undivided aceoid- 
ing to Hindu law, any co-sharer ceases to be dis- 
qualified under sub-section (1) of section 5. 

Sec this section as to the cases whore the Court of Wards may retain 
superintendence with tho sanction of the Governor in Council. 

No suit can be brought in any Civil Court in respect of 
any discretion conferred by this Act. 1 

Central Vrm iuecs. 

By the Central Provinces Court of Wards Act, 1 899, 2 no 
suit shall be brought in any Civil Court in respect of any 
declaration made by the Local (iovornment declaring persons 
incapable of managing their property, 3 or of an order made 
by the Local Government ordoring tho Court of Wards to 
assume superintendence of property on tho application oE the 
proprietor. 4 

“ Section 11. No suit shall be brought m any Civil Court 
to contest the authority of the Court of Wards in respect 
of the property, or of the person and property, of any person 


3 Ibid. s. 5 (2). 

4 Ibid , s. G (2). 


1 S. 45. 

a Aci XXIV of 1800. 
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under that Act, on the ground that such person was not or is 
not a landholder or a minor.” 1 

“ Section 14. II a Civil Court has directed any process ® ta J ° f s pr £~ 
of execution to issue against any immovable property of a Cmi Couit. 
Government ward or the rents thereof or any crops standing 
thereon, the Court may, at any time within one year after 
the issue of a notification under section 10, apply to tlxe Civil 
Court to stay proceedings in the matter of such process, and 
the Civil Court may on such terms regarding interest or 
compensation for delay as may appear just and reasonable, 
stay sucb proceedings accordingly,” 

Section 39. No suit shall be brought in any Civil Court Exercise of 
in respect of any discretion conferred by this Act.” dwetmn. 

Madras, 

By the Madras Court of Wards Act, 1902, no declaration 
made by the Local Government declaring a proprietor dis- 
qualified and directing the Court of Wards to assume super- 
intendence, or on the application of the proprietor directing 
the Court of Wards to assume superintendence, and no act 
done in the exerciso of discretionary power conferred by that 
Act shall bo questioned in any Civil Court. 2 

The Madras Court of Wards Act, 1902, provides that Jurisdiction of 
nothing in that Act shall be construed to affect or in any way sa^d.^° urt 
to derogate from any power possessed by the High Court 
of Madras over the persons or estates of infants, idiots and 
lunatics. 3 

When any question arises as between two or more wards Adjudication 
of such a nature that an adjudication upou it by a Civil Court disputes 
is expedient, the Court of Wards, acting through the Collector or Ct moro4lJds. 
of the district in which a case might have been stated for the 
opinion of Iko Civil Court with regard to such matter under 
Order 8(5, Buie 1, of the Code of Civil Procedure, 4 may file, 
in tho Civil Court having jurisdiction, a statement containing 
the point or points for delo^nination. r, 

The Civil Court may, if it thinks fit, amend the case so 
stated, and shall then proceed to hear and dispose of the caso 
in the manner provided in Order 36 of tho Code of Civil 


1 Act XXIV of 3809, a. 11. 
8 Mad. Ac b I of 1002, s, 48, 
a Ibid. 8. 3. 


* Act Y of 1908. 

8 Mad. Act I of 1902, s. 53 (1), 
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Procedure 1 for the hearing and disposal of cases stated for 
opinion under that order 2 


Punjab . 

The Punjab Court of Wards Act, 1U03, 3 which is in force 
in the Punjab and in the North-West Frontier Province, 4 * 
contains the following : 

Finality of Every order made by the Court of Wards, assuming under 
assumption sections G, 7, and 8 respectively the superintendence of the 
of charge. person or property, or both, of any person, is final, and cannot 
bo called in question in any Court of Law. 6 
Decree. A claim based upon a decree of a competent Court must be 

recognised by the Deputy Commissioner. 6 
Oeitiiicate. On iho publication of a notice to claimants, all suits and 
proceedings in execution of a decree against a ward shall be 
stayed until the plaintiff or decree holder files a certificate 
that the claim lias been notified. 7 

Fresh proceedings cannot be instituted without a certifi- 
cate that the claim has been notified. 

Saving of right Subject to these conditions, a claimant may bring or prose- 
certam cases, cute any suit, in any competent Court, in respect of any claim 
which has boen duly notified' to the Deputy Commissioner, 
and which has, whether in whole or in part, been disallowed 
by him; but no suit shall at any time be brought or be 
maintainable in respect of any claim which has not been so 
notified, or to sot aside or modify the order of a Deputy Com- 
missioner (if any) fixing a date for the payment of such claim, 
or rogulating the order in which claims against the ward or 
properties under the superintendence of the Court of Wards 
shall bo paid. 8 

As to the stay of suits and proceedings in execution of a decree 
against a ward, see section 81. 

Bar of suits No suit shall be brought in any Civil Court in respect of 
fnge. proceed- the exercise of any discretion conferred by this Act. 9 


1 Act 7 of 1908. 

a Mad. Acblof 1902, s. 53 (3). TM& 

procedure is optional. In some cases 

the ordinary procedure may be appro- 

priate, but ihero would apparently 

have to bo separate representatives 

in spite of tho provisions of s. 50. 


8 Punj, Act II of 1903. 

4 Reg. Y of 1904, s. 2. 

8 Pnnj. Act II of 1903, s. 10. 

• S. 31 (1). 

* S. 31 (2). 

8 S. 32 (1). 

8 S. 52 (1). 
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As to suits against any officer of Government or auy guardian, 
manager, or servant appointed by and discharging bis duties under a 
Court of Wards for anything done by him in good faith under this Act, 
see ante , p. 309, 1 


United Provinces . 

By the United Provinces Court of Wards Act, 1912, no Deciaiation. 
declaration made by the Local Government declaring a pro- 
prietor disqualified, or by the Court of Wards on the applica- 
tion of a proprietor declaring that it is expedient to undertake 
the management shall be questioned in any Civil Court. 2 

The same Act provides 3 that the exercise of any discretion Cmi Court 

cannot question 

conferred on the Local Government or the Court of Wards by discretion, 
that Act shall not be questioned by any Civil Court. 

Where any question arises as between two or more wards statement of 
of such nature that an adjudication upon it by a Civil Court is opinion of 
expedient, the Court of Wards may appoint a representative Clvl1 Courl * 
on behalf of each ward. The representative so appointed 
shall prepare a statement containing the point or points for 
determination, and shall on behalf of such wards file the 
statement in a Civil Court having jurisdiction in the form of 
a case for the opinion of such Court. 4 

The Civil Court shall then proceed to hear and dispose of 
the case in the manner prescribed by the Code of Civil Pro- 
cedure, 1908, for the hearing and disposing of suits. 5 

As to the prosecution of claims in a Civil Court, see sec- 
tion 20. 

As to tlio stay of execution in a Civil Court against immov- 
able property of the ward, see section 23. * 


1 S. 552 (2). « Ibid. r. 57 (1). 

* U. P. Act IV of 1932, g. XL s Ibid. & 57 (2). 

a Ibid s. 53 (1). 
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Special Tribunals. 

As to the exclusion of the jurisdiction of the ordinary Civil Courts by 
jurisdiction conferred upon special tribunals, see ante , pp. 800, 801 

As to the necessity for proving the conditions under which a special 
tribunal may bo established under the particular enactment, see Sect clary 
of fUa f e v. Mahanr/d of Ttjppcra (1916), 43 1. A., 308, 44 Calc., 828; 
2J 0. W N., 291 , 18 Bom. L. B., 1027. 

As to the case where the special tiibrmal does not adjudicate, sec 
( laucsh Malm dco v. Secretary of Blair (1918), 43 Lorn., 221 ; 2J Bom. 
Ti. IX , 27. 


C1JAPTEH LJ. 

Acquisition op Land tor Public Purposes. 

Laud Acquisi- Tiie compulsory acquisition of land and of rights in land for 
‘ion public purposes is dealt with by the Land Acquisition Act, 

1894, 1 which has been declared to bo in force in the Sauthal 
Parganas, 2 and in Upper Burma except the Shan States. 3 

Although proceedings have been taken, the parties can agree as to the 
price. 4 

Questions to By that Act the Court, that is to say, a principal Civil 
be detei mined . Q | or £girial jurisdiction, unless the Local Government 

has appointed a special judicial officer within specified local 
limits to perform the functions of the Court under the Act, 5 
can, on a reference from the Collector, 6 determine objections 
to the measurement of the land, tho amount of the com- 


1 Acb X oi 1894. 1228. 

a Bog. Ill of 1872, s. 8, Soli. 0 S. 2 (d). 

s Act» XI H of 1898, s. 4, Sch. X. 0 British India Steam Navigation 

* Fort Pi ess Company v. Municipal Co. v. Secretary of State (1910), 3S 

Corporation of Bombay (1922), 49 1. A., Gale., 230 ; 15 O. W. K, 87. 

831 ; 46 Bow., 707 ; 24 Born,, Xj. B., 



CHAP. LI.] fc< PUBLIC PURPOSES.*’ 505 

pensation , 1 the persons to whom it is payable or the appor- 
tionment o£ the compensation among the persons interested . 2 

The expression public purposes ” is not defined. It includes : Public 

(<t) the provision of village sites in districts in which the Local 
Government shall have declared by notification in the official Gazette 
that it is customary for the Government to make such provision ; J 

(b) the establishment of a chain of posts under clause ( c ) of sub- Cham of posts, 
section (1) of the Indian Salt Act, 1882 ; 1 

(c) the acquisition of land for a lessee under section 14 of the Upper Rubies. 
Burma Rubies regulation (XII of 1887) ; r> 

(cl) the construction of new water courses m the Bombay Pre- Watei course, 
sidency ; 0 

(r) for the purposes of the Bombay Local Boards AcL, 1884, 7 of the 
Central Provinces Local Self-Government Act, 1SS3, A the Madras 
Local Boaids Act, 1884, <J the Punjab District Boards Amendment 
Act, J906, 10 the Ajmero Municipalities Regulation, 1S80, 11 of the Bengal Municipalities. 
Municipal Acts, 1876, 12 and 1884, L3 the Calcutta Municipality Act, 1899, 14 
the Bombay District Municipal Act, 1901, 15 the City of Bombay Muni- 
pality Act, 1888, 16 the Burma Municipal Act, 1898, 17 the Central Pro- 
vinces Municipal Act, 1903, 18 the Coorg Municipal Regulation, 1907, 10 
the Bihar and Orissa Municipal Act, 1 922,-° the Madras District Muni- 
cipalities Act, 1920, 21 the Madras City Municipal Act, 1919, the Punjab 
Municipal Act, 1911, : United Provinces Municipalities Act, 1916; 21 

(/) the Aden Port Trust Act, 1888, - 3 the Bombay Port Trust Act, Pori Trusts. 
1879, J() the Calcutta Port Act, 1890, 27 the Madras Port Trust Act, 1905 , - 8 
the Rangoon Port Act, 1905,-° tho Chittagong Port Act, 1914, 30 the 
Burma Canals Act, 1905, ‘ u the Punjab Minor Canals Act, 1905, the Canals. 


1 As lo tho case of mines or mine- 
rals undor tho acquired land, soo Act 
XVIII of 1885, post, p. 508. 

2 S. 18 ( L). As to tho maltors lo 
he considered by tho Court, soo hs. 23, 
24. 

3 S. 3 (/). 

4 Act XII of 1882, s. 8 a, insoriod 
by Act XIX of 1890, a 2. 

5 Reg. Xtl of 1887, 8. 10, as 
amended by Act XQI of 1898, Sch. 
III. 

• Bom. Act VII of 1879, s, 19. 

9 Bom. Act I of 1884, s. 72. 

® Act I of 1883, s. 37. 

® Mad. Act V of 1884, s. 153. 

13 Punj, Act II of 1900, s.OL 
u Reg. V of 3880, s. 149. 

12 Ben. Act V of 1870, s. 37. 
u Bon. Act HI of 1884, s. 35. 

14 Bon. Act III of 1899, ss. 357, 550. 

See Amulya Chandra Banerjea v. 


Corporation of Calm f la (J922), 49 
I. A., 255 ; 49 Calc , 838 ; 27 C. W. N., 
125 (tho erection of a dharammla at 
the expense of a private bonof actor). 
15 Bom. Act ni of 1901, «. 41. 

18 Bom. Act 111 of 1888, s, 91. 

17 Bur. Act nr of 1898, *. 41, 

18 Act XVI of 1903, h. 53. 

19 Reg II of 1907, s. 52. 

20 13. & O. Act VIE of 1922, s. 03. 
Mad. Act V oi 1920, ss. 07, 165. 

22 Mad. Act IV of 1919, ss. 74, 70. 

23 Punj. Act 111 of 1911, a. 58. 

24 U. I\ Act XL of 1910, s. 35. 

29 Bom. Act V of 1888, s. 24. 

29 Bom. Act VE of 1879, s, 27. 

27 Ben, Act III of 1890, s. 58. 
ss Mad. Act II of 1905, s. 27. 

29 Bur. Act IV of 1905, s. 32. 

33 Ben, Act V of 1914, s. 72. 

« Bur. Act tl of 1905, ss, 19, 20. 

32 Punj. Act HI of 1905, s. 55. 
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Emlinnkmentti. Bengal Embankments Acts, 1878, 1 and 1882, 2 the Bengal Irnga- 
Imgatjon. tion Act, 1876, 1 3 the Bihar and Orissa Private Irrigation Works Act, 
1922, 4 the Bihar and Onssa Minor Irrigation Works Act, 1922, 5 the 
Diu uia i;o. Bengal Drainage Act, 1880, b the Indian Forest Act, 1878, T the Madras 

JFoie&tr. Forest Act, 1882, 8 the Burma Forests Act, 1902,° Ajrnere Forest Regu- 

lation, 1874, x0 Assam Forest Regulation, 1891, 11 the Bombay City Im- 
Impiovomont. provement Act, 1898, 12 the Calcutta Improvement Act, 1911, 13 the 
Trusts. Rangoon Development Trust Act, 1920, 14 the United Provinces Town 

Improvement Act, 1919 , lb the Madras Town Planning Act, 1920, 16 and 
the Punjab Town Improvement Act, 1922. 17 


a waul. By Act XIX of 1921, s. 2, the award of the Judge shall be 

doomed to be a decree and the statement of the grounds of 
every such award a judgment within the meaning of section 2, 
clausos (2) and (9) respectively of the Code of Civil Procedure, 
1008. 

Depositor If the persons interested do not consent to receive the 

m oS ,lll ° a compensation money awarded by the Collector, or if there be 
no person competent to alienate the land, or if there be any 
dispute as to the titlo to receive tho compensation, the Collector 
shall deposit the amount of the compensation in Court. ls 

The Court can deal with all questions as to the application 
of the fund. 10 

A decree of the Court ma,y operate as res giuhcaUi, where a dispute 
as to title lia;3 been referred to the Court.- 0 

Acquisition of If any (juosiion arises as to whether any land proposed to 

part of hom o. to]coix unclor ilm ^ ct C ] 00B or < J 0GS not f orm part of a house, 

manufactory, or building, the whole of which the owner 
dosires to be acquired, tho Collector shall 21 refer the deter- 
mination of such question to the Court. 22 

1 Bon. Act VI oi 1878, sfl. 19, 25, 

82, 83, 36, 37. 

2 Bon. Act II oi 1882, ss. 3G-41. 

3 Bon. Act III of 1870, fis. 21, 52. 

i B. A O. Act V of 1922, chap. vi. 

3 B. & O. Act VI of 1922, s. 18. 

3 Bon. Act VI of 1880, s, 21. 

7 Act VII of 1878, s. 83. 

8 Mad. Act V of 1882, s. G8. 

9 Bur. Act IV of 1902,s. 81 
Bog. VI of L874, s. 3. 

i* Reg. VII of 1891, s. 78. 

1 2 Bom. Act XV of 1898, post, p.509. 

13 Bon. Act V of 1911, post, pp, 510- 
512. 

“ Bur. Act V of 1920, post, pp. 513, 

614. 

« U. P. Act VIII of 1019. 


^ Mad. Act VII oi 1920, s. 4. 

47 Punj. A ob IV oi 1922, s. 59. 

18 Act I oi 1894, s. 31. Tho rofor- 
onec can bo hoard evou ii tho com- 
pensation has boon paid to one oi 
the parties : Jogesh Chandra Bay v. 
Yakub Ali (1912), 17 O. W. N., 1057. 

10 Kmurn Dcbi v. Pramatha Nath 
Moolcorjec (1911), 39 Calo., 33. 

20 Bamachatidra Bao v. Bamachan- 
dra Bao (1922), 49 I. A., 129; 45 
Mad., 320; 26 O. W. N„, 733; 24 
Bom. L. ft., 9C3. 

81 Krishna Das Boyv. Land Acqui- 
sition Collector of Pabna (1911), 10 
0. W. H., 327. 

82 Act I of 1894, s. 49. 
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The Court of the Land Acquisition Judge is a Court of special juris- Powt*is 
diction, the powers and duties of which are defined by statute, and it 
cannot be legitimately invited to exercise inherent powers and assume 
jurisdiction over matters not intended by the Legislature to be com- 
prehended within the scope of the inquiry before it. 1 

As to mteifereneo by the High Court, see Manioh Chand Maliata v. 
Corporation, of Calcutta (1921), 48 Calc., 916. 

A District Judge has no jurisdiction to order a refund of money paid liefuud. 
by the Collector without any apparent n regularity. 2 

“ Act I o f 1894, section 54. 3 4 Subject to the provisions of tho Appeal. 
Code of Civil Procedure, 1908, applicable to appeals from origi- 
nal decrees,' 1 and ]iot withstanding anything to the contrary in 
any enactment for the time being in force, an appeal shall only 5 * 
lie in any proceedings under this AcL 3 to the High Court from 
the award, or from any part of the award, 7 * of the Court, and 
from any decree of the High Coult passed on such appeal as 
afoiosaid, an appoal shall lie to His Majesty in Council subject 
to tl lg provisions contained in section 110 of tho Code of Civil 
Procedure, 1908, and in Order XLV thereof.*' 

As to an appeal from an award made by an Assistant Judge m the 
Bombay Presidency, see Rauchkoilblitti v. Collector of Kaira (1909), 00 
Dorn., 371; 11 Bom L. It., 317 No second appoal lies m that caso. s 

An appeal lies to tho High Court from an order of tho District Judge 
as to the disposal oC compensation awarded, 0 or from an award made 
under the Ancient Monuments Preservation Act, 3904 (VTT of 1904). 10 

An appoal doos not ho from an order refusing to restore a claim case 
by setting aside an order passed in default, 11 or from an! order under 
section 49 (antc 9 p. 5Q6). ls 


1 )h liish huha Steam Navigation 
Company v. Sccrelai y of Slate ( L910), 
38 Calc., 230, at pp. 214, 245; 15 
C. W. N., 87, at p. 93. 

s Uobmdaranec Dasec v. Ttnnda 
Dance Dasec (1908), 35 Calc., 1104; 
32 C, W. N., 1039. 

3 As amended by Act XXX of 1921, 
s. 3. 

4 Ante , pp. 334-336. 

5 This dooB not restrict the right 
oi appeal. It restricts the forum of 
appoal : liar Dial Shah v. Secretary 
of State (1922), S Lahore, 420. 

3 This applies to a revised award : 
Chandar Lai Saha v. Collector oj 
Bareilly (1921), 44 AH., 86. 

7 An order for investment of tho 

compensation money is not a part of 


the award: ilamachand'i a Jiao 
llamachandm Jiao (1922), 49 1. A., 
129 ; 45 Mad., 320 ; 2G C. VV. N., 713 ; 
24 Dorn. L. K., 9G3, differing from 
Trinayuni Dassi (Srecmati) v. Kt ishna 
Lai Dcy (1930), 17 0. W. N., 935 n. 

8 NaiJmhhai Natandas v. M anw das 
Laldas (1911), 30 Dorn., 3C0 ; 14 Bom, 
L.K., 325. 

9 Shea Italian llai v. Mohri (1899), 
21 All., 354. 

10 Vishnu v. District Deputy Col * 
lector , Colaba (1937), 39 Bom. L. 3i., 
937. 

11 Hasan Malta v. Tasimddm 
(1911), 39 Calc., 393. 

12 Bar at Chandra Chose v. Secretary 
of State (XD19), 40 dale., 801, 
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Mines and 
minerals. 


Chittagong 
IIill Tracts. 


Aden 


This is the only appeal which is given by the Act. 1 * There is no 
appeal from an order of a District Judge allowing a Hindu widow to 
withdraw the compensation. 3 * 

Before the amendment of the section it was held that there was no 
second appeal from an appeal to the District Judge from an award made 
by the Assistant Judge undei the Act.- ft is submitted that there is 
now such appeal. 

As to the cases in which mines or minerals arc situate under land 
which it is desired to acquire under the Land Acquisition Act, see the 
Land Acquisition Mines Act, 1885 (XVITJE of 1885), which applies in the 
first instance to the territory then admmistoicd by the Governor of 
Madras in Council and the Lieutenant-Governor of Bengal, and which 
has been declared m force m the Santhal Parganas 1 and m the Angul 
District. 5 * 

As to the modification of the Land Acquisition Act, 1894, in eases 
under the several Improvement Acts, sco jiosl, pp 509-510. 

By section 18 (2) (k) of the Chittagong TIill Tracts 
Regulation, 1900,° tho Local Government may make Rules to 
regulate the acquisition by Government of land required for 
public purposes. 

As to the power to make rules for the acquisition of land 
in Aden, see Regulation VII of 1900, s. 10. 


Improvement Trusts* 

Trusts for the improvement of the cities of Bombay, 
Calcutta, Rangoon, and of towns in the United Provinces and 
the Punjab, have been respectively created by the following 
enactments : the Bombay City Improvement Act, 1898, 7 tho 
Calcutta Improvement Act, 1911, 8 the Rangoon Develop- 
ment Trust Act, 1920,° the United Provinces Town Improve- 


1 See fiiswa Nath Sinha v. £%nd- 
humMn Dasi (1915), 19 C. W N , 
1290. As to appoala before tho 
amendment of fj. 54. by Act XIX of 
1921, see Rangoon Bolatomuj Com- 
pmy v. Collector, Rangoon (1912), 89 
I. A., 197 , 40 Calc., 21 ; 16 0. W. X., 
901; 34 Bom, L. It., 833, explained 

in Rmmchmdra Rao v. Ramaclmidta 

Jiao (1922), 49 I. A., 129 ; 45 Mad., 

320 ; 26 0. W. N., 713 ; 24 Bom. L, E., 

963. 

a Bwwa Nath Sinha v. Bmdlva- 

mukU Dim (1935), 19 C. W. N., 

1290. 


• Nathubhai Namnilas v. Manor das 
Jjaltlas( 191 1), 30 Bom., 360 ; 14 Bom. 

I j. E., 325 , A hmedbkoy Habibhoy v. 
Wamun Rhondu (1913), 38 Bom,, 
337 ; 10 Bom. L R , 72. 

4 Bog. Ill of 1872, s. 3, as amended 
by Beg. Ill of 1899, s. 3. 

• Bog. I of 1894, s 3, 

e Bog. 1 of 1900. 

7 Bom. Act LV of 1898, amended 
by Act XIV of 1901, and Bom. Act I 
of 1913. 

8 Bon. Act V of 1911, amonded by 
Ben. Act HI of 1915. 

• Bur. Act V of 1920, 
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ment Act, 1919, 1 2 and the Punjab Town Improvement Act, 

1922. 3 4 

Those Acts arc in similar terms. 

The duty oE carrying out tlie provisions of the Act is con- Boaids of 
tided to Boards of Trustees, whose qualifications, duties and rus ccs * 
powers are defined in the Acts. 0 

Under the Bombay City Improvement Act, 1898, a Bombay Citv 
Tribunal of Appeal has been constituted to perform the lmpi0 ' cmeTlt 
functions of the Court under tho Land Acquisition Acid 

The Tribunal consists of a President and two assessors. Constitution of 
The President and one of tho assessors arc appointed by 
Goverment. The other assessor is appointed by tlie Bombay 
Corporation 5 

The President must be — 

(a) a member of tlie Judicial Brunch of the Imperial or 
Provincial Civil Service of not loss than ten years’ 
standing who has served as District Judge, or held 
judicial oflice not inferior to that of a first class Hub- 
ordinate Judge, for at loast throe years of that period ; 

(l>) a barrister, advocate, or pleader of not loss than eight 
years’ standing who has practised as an advocate or 
pleader in tlie Bombay High Court. 0 

The decision of all questions of law and procedure and Questions of 
costs and apportionment of compensation shall rest solely Proecduu*. 
with the President; and any such question may bo tried and 
decided in the absence of tho Assessors if in the opinion of the 
President their presence is unnecessary ; and when any such 
question is so tried and deckled tho decision of tho President 
shall be deemed to be the decision of the Tribunal. 7 

The Act also provides for the duration of oflice of the 
membors of tho Tribunal, 8 their removal, 9 and the supply of 
vacancies. 10 

Any award or order of the Tribunal shall bo enforced by Knfoicomrm. 
the Small Cause Court as if it had been a decree or order of Tnhuuai? 1 ° f 
that Court. 11 


1 U. P. Act YOt of 1019. 

2 Punj. Act IV of L922 

3 Bom. Act IV of 1898, hh. 3-35 ; 
Ben. Act V of 3911, hr. 3-03; Bur. 
Act V of 1930, as. 3-38; U. P. Act 
VIII of 1010, sb. 3-54 ; Pu nj. Act IV 
of 1922, ss. 3-55. 

4 Bom. Act IV of 3808, r. 48 (1). 


6 Ibid, h. 48 (3)* 

0 Chid, w. 48 (4). 

7 Bom. Act J of 1033, s. 17(1). 
s S. 48 (5). 

8 S. 48 <r,). 

10 B. 48 (7)« 
n B, 48 (10), 
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Appeal to In any case in which the President may grant a certificate 

High Court, j.]^ caso j g a ^ one j= or a pp 6a i ; a n appeal lies to the High 

Court from the award or part of the award of the Tribunal. 1 

Ar to special provisions as to compensation, sec section 49 o£ tlio Act. 

Confirmation By Act XIY of 1004, s. 1, the City of Bombay Improve- 
(ii) ec lon ment Act, 1898, shall, so far as rogards the appellate juris- 
diction conferred upon the High Court by section 48, 
sub-section (11), thereof, be as valid as if it had been passed 
by the Governor-General of India in Council at a mee tin g for 
the purpose of making Laws and Regulations. 

Appeals. “ Section 2 (of Act XJV of 1904). Subject to the provisions 

of section 48, sub-section (11), of Bombay Act IV of 1898, the 
provisions of the Code of Civil Procedure with respect to 
appeals from original decrees si tall, so far as they can be 
made applicable, apply to appeals under that sub-section, and 
orders passed therein by Ihe High Court may on application 
to the Chief Judge of the Small Cause Court be executed by 
him as if they were decrees made by himself.” 

As to the portions of the Land Acquisition Act, 1894, which are 
applied by the ] Sombay Improvement Act, 1898,- sec section 47, Sch. A, 
o{ the latter Act. 

Calcutta Improvement, Act, 1911. 

The Calcutta Improvement Act 3 contains the following 
provisions as to the acquisition of lands : 

Tribunal. “ Section 70. A tribunal shall he constituted, as providod 

in section 72, for the purpose of performing the functions of 
tlio Court in reforoncc to the acquisition of land for the Board 
under the Land Acquisition Act, 1891. 

Modification of “ Section 71. Bov the purpose of acquiring land under 
tlon'jUt^iMN. tbe said Act for the Board : 

(a) the Tribunal shall, except for the purposes of 
section 54 4 * of the Land Acquisition Act, 1894 (I of 
1 894), be deemed to ho the Court, and the President 
of tho Tribunal shall be doomed to be the Judge 
under the said Act ; 

1 S. 4.8 (11). Ah io the caso wlioro 2 Bom. Act IV oi 1898. 

tlio claimant docs uot avail himself 8 Ben. Act V of 1911. This Act 

of tho right of appeal, see (Jamjadifs has been amended by Bon. Act II r of 

Mulji v. Ah Mahomed Qluji) (1910 193 5. 

42 Bom., 54 ; 18 Bom. B. It., 826, 4 Ante, p. 507. 
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(J>) the said Act shall he subject to the i'urthoi modifica- 
tions indicated in the schedule ; 

(<’) the award of the Tribunal shall be deemed to bo the 
award of tho Court under the Land Acquisition Act, 

1894, and shall be final. 1 

“ Section 72. — (1) The said Tribunal shall consist of a Constitution or 
President and two assessors. Tllbuiia1, 

“ (2) The President of the Tribunal shall be either — 

(a) a member of the Judicial Branch of the Imperial or 

Provincial Civil Service, of not less than ten years’ 
standing in such sendee, who has, for at loast three 
years, servod as District Judge or hold judicial office 
not inferior to that of a Subordinate Judge ; 

(b) a barrister, advoeato, or pleader, of not less than ton 

years’ standing, who has practised as an advocate or 
pleader in the Calcutta High Court. 

“ (3) The President of the Tribunal and one of tho 
assessors shall be appointed by the Local Government, and 
the other assessor shall bo appointed by the Corporation, or, 
in default of the Corporation, by the Loeal Government : 

“ Provided that no person shall be eligible for appointmout 
as a member of the Tribunal if he is a Trustee or is, for any 
of the reasous mentioned in section 9, disqualified for appoint- 
ment as a Trustee. 

“ (4) The term of office of each member of the Tribunal 
shall be two years; but any member shall, subject to tho 
proviso to sub-soction (3), be eligible for re-appointment at tho 
end of that term. 

“(5) Tbo Local Government may, ou tho ground of 
incapacity or misbehaviour, or for any other good or s uffi cient 
reason, cancel the appointment of any person as a member of 
the Tribunal. 

“(6) When any person ceasos for any reason to bo a 
member of tho Tribunal, or whon any mombor is temporarily 
absent in consequence of illness or any other avoidable cause, 
the Local Government or (if the person whoso placo is to be 
filled was appointed by the Corporation) tho Corporation, or 
in default of the Corporation tho Local Government, shall 
forthwith appoint a fit person to bo a member in his placo.” 

“Section 77. For the purpose of determining the award Award or 

Tribuual, how 

1 Soe s. 54, as amended (ante, j>. 507). 



o be deter* 
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to be made b, the Tribunal under the Land Actuation Ad, 

189 (») il there is any disagreement as to the measurement of 
^ land or the amount of compensation or costs to be 
allowed, the opinion of the majority of the members 
of the Tribunal shall prevail ; 

(6) questions relating to the determination of the pawns 
( ^ t o whom compensation is payable, or the apportion- 

ment of compensation, may bo tried l and decided m 
the absence oi the assessors if the 1 resident of the 
Tribunal considers their presence unnecessary ; and 
then so tried and deeded, the decision oi ho 
President shall be deemed to he the decision oi the 

Tribunal ; and „ 

(«) notwithstanding anything contained in the 
1 ; clauses tho decision on all questions of law and 
procedure shall rest solely with the President of the 

« (2) Evt^tard of the Tribunal, and every order made 
l lit Tribunal for the payment oi money, shall bo enforced 

gSi c" B-n oi» »■ «»“» - « i‘ *» ■ 

deC Ttolribuual has also power under section (if of tbo Act 
to dotormino certain disputes between Urn Uouri of irnstoo, 

of thu President of the Tribunal nppomtod 
under section 72 of tho Calcutta Improvement Act, ldll, to 
revise tho decision of the Controller fixing the standard ion 
urnler tho Calcutta Rent Act, 1920,* meymf, • *<>9. # 

The Calcutta Improvement (Appeals) Act, 1.1 , 

^^SccTion S — (1) Notwithstanding anything contained m 
the cSTa Improvement Act, 1911, an appeal shall ho to 
fhe Court 4 in any of the following casos, namely. 

Sphere the decision is that of the President of the 
Tribunal sitting alono in pursuance of section 

the said Act ; _ , , 

m w here the decision is that of the Tribunal anl ‘‘~ 

( (i) t hc President of the Tribunal grants a certificate 

that tho case is a fit one for appeal, or 


A HonTActVoI ion. 

* Boa. Act III Of 1000. 


* Act jcvnr of ion. 

4 Tho High Court at Calcutta, s. % 
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(ii) the Court 1 grants special leave to appeal : 

“Provided that the Court 1 shall not grant such special 
leave unless the President has refused to grant a certificate 
under sub-clause (1), and the amount in dispute is five 
thousand rupees or upwards. 

u (2) An appeal under clause (h) of sub-section (1) shall 
only lie on one or more 2 of the following grounds, namely : 

(i) the decision being contrary to law or to some usage 

having the force of law ; 

(ii) the decision having failed to determine some material 

issue of law or usage having the force of law ; 

(iii) a substantial error or defect in the procedure provided 

by the said Act which may possibly have produced 
error or defect in the decision of the case upon the 
merits.” 

“Section 5. The Chief Judge of the Court of Small Execution of 
Causes of Calcutta shall, on application, execute any order Court! ° %S 
passed by the Court on appeal under this Act, as if it were a 
decree made by himself.” 3 

Rangoon Dev chyme, nt TmsL 

The Rangoon Development Trust Act, 1920, 4 as amended Rangoon, 
by the Rangoon Development Trust (Amendment) Act, 1922, 6 
also provides that a Board of Trustees should be constituted 6 
and invested with powers for carrying on the objects of the 
Act. 

As to tho extension of portions of tins Act to the whole of Burma, see 
Burma Act XII of 1922. 

Section 34 of the Act gives to the Board power to acquire 
lands and easements under the Land Acquisition Act, 1894, 7 
but the application of the Land Acquisition Act to casos under 
the Development Act is subject to modifications detailed in 
Schedule T of the latter Act. 

There is a reference to the Court, to the highest Court Reference to 
of original jurisdiction in Rangoon, 8 where there is any 001111, 
dispute as to the existence of a necessity to acquire immovable 


1 The High Court at Caloutta. 

2 Act X of 1914, Sob. 1. 

8 Ibid. 

4 Bur. Act V of 1920. 

5 Bur. Act XII of 1922. 

T. C.J.I. 


« Bur. Act V of 1920, ss. 4, 5. 

9 Ante, pp. 504-608. 

8 Bur. Act Y of 1920, s. 2 (d). The 
High Court is now such Court ; ante, 
chaps, vii, xvi. 

as 
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properly, 1 * or if the decision of the referee is questioned as 
regards : 

{a) estimates of the accrual of increment, 

(6) the proportion of the accrued increment to bo contri- 
buted to the cost of the scheme, 

(<*) the contribution to be levied on each plot included in 
the scheme, 

{(l) the contribution to be levied on any plot which is 
increased in value by the scheme, but which is not 
included in the scheme, 

(c) the compensation to bo paid under section 56 (com- 
pensation in certain eases), or 

(/ ) the date or dates upon which the contribution shall be 
levied, 3 

Such reference to the Court shall ordinarily lie to a single 
Judge, but a reference, except in the case of a reference under 
section 84 (as to the existence of a necessity for tho acquisi- 
tion), shall lie to a Bench of two Judges in the following 
cases : 

(a) where the amount of tho claim involved exceeds the 
sum of 25,000 rupees ; 

(/>) as to the estimates of the accrual of increment, and as 
to the proportion of the accrued increment to bo 
contributed to the cost of tho scheme. 3 

Tho decision of the Court whether the reference lies to a 
single Judge or to a Bench shall be final : 

Provided that in a reference to a Bench of the Judges 
constituting such Bench they are unable to agree they shall 
refer any matter upon which they may differ to another Judge 
of the Court whose decision thereon shall be final. 4 


United Province h Improvement AcL 

Provision has been made for the improvement and 
expansion of towns in the United Provinces by tho United 
Provinces Town Improvement Act, 1919.* 

Trusts have been created with powers to carry out improve- 
ment sell ernes. 0 


i W. 84, sub-s. (8), Sqq Bur. Act 4 S. 39 (2). 

XU of 2922, s. A 5 U. P. Act VIII of 1919. 

a S. 39, sub-s. (9). b SS. 3-8. 

» B. 89 (1> 



CHAP. LI. j 


UNITED PROVINCES. 


“ Section 53. If any question or dispute arises— disputea C to° f 

(a) between the Trust and the previous owner of any Tribunal. 

street or square or part thereof which has vested in 
the Trust under section 4G (transfer of Trust) and 
has been altered or closed by it, as to the sufficiency 
of the compensation paid or proposed to be paid 
under sub-section (3) of that section (altering or 
closing street or square ), or 

(b) between the Trust and any person who was entitled, 

otherwise than as a mere licensee, to use as a means 
of access any street or part thereof which has vested 
in the Trust under section 40 — 

(i) as to whether the alteration or closing of such 

street, square, or part thereof causes damage or 
substantial inconvenience to owners of property 
adjacent thereto or to residents in the neighbour- 
hood, or 

(ii) as to whether the other moans of access provided 

or proposed to be provided under sub-section (4) 
of the said section 4(j are reasonably sufficient, or 

(iii) as to the sufficiency of any compensation paid or pro- 

posed to be paid under the said sub-section (4 ), or 

(i ) between the Trust and any person as to the sufficiency 
of any compensation paid or proposed to be paid to 
him under sections 26 (rebuilding scheme), 30 
(development scheme), 32 (town expansion scheme), 

48 (turning or closing street or square), or 101 
(general power to pay compensation), the matter 
shall be determined by the Tribunal, if referred to it 
either by the Trust or by the claimant within a 
period of three months from the date on which the 
said person was informed of the decision of the 
Trust fixing the amount of compensation to be paid 
to him or of the rejection of his claim to compensa- 
tion by the Trust, and the determination of the 
Tribunal shall be final.” 1 

“ Section 57. A Tribunal shall be constituted, as provided Tribunal to be 
in section 59, for the purpose of performing the functions of oon8l,ltotoiJ - 
the Court in reference to the acquisition of land under the 
Land Acquisition Act, 1894. 2 


1 As to appeals, bbo post, p. 516. 


* Aot I of 1804. 
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“ Section 58. For the purpose of acquiring lands under 
the said Act for the Trust — 

(a) the Tnbunal shall (excopt for the purposes of section 51 
of that Act) 1 be deemed to be the Court and the 
President of the Tribunal shall he deemed to ho the 
Judge, under the said Act ; 

(h) the said Act shall bo subject to the further modifica- 
tions indicated in the Schedule (to the United 
_ Provinces Town Improvement Act, 1919) ; 

01) tho award of the Tribunal shall be deemed to be the 
award of the Court under the said Land Acquisition 
Act, 1891, and shall he final.” 2 

The constitution of tho Tribunal is, malatin mutandis, 
similar to the constitution of tho Tribunal under the Calcutta 
Improvement Act, 1911. 3 

Section 61 is, mntatis mutandis, similar to section 77 of tho 
Calcutta Improvement Act, 1911.' 1 

Tho United Provinces Town Improvement (Appeals) Act, 
1920, 5 makes provisions for appeals which are, mntatis 
mutandis, similar to those provided for appeals from orders 
made undor tho Calcutta Improvement Act, 1911. 6 

Punjab Town Improvement. 

The Punjab Town Improvement Act, 1922, 7 croalos a 
Tribunal similar to that created by the Bombay City Improve- 
ment Act, 1898. 8 Provision is also made for the reference of 
disputes to the Tribunal. 9 

Town Planning. 

The Bombay Town Planning Act, 1915, 10 which extended 
in the first instance to the Island of Salsette, provides for an 
arbitrator and for the appointment of a Tribunal of Arbitra- 
tion, 11 but such Tribunal is not a Court. 12 

Land which is needed for the purpose of a town planning 


1 Ante, p. 507, 

2 As to appeals, see below. 

3 Ante, p. 511, 

4 Ante , pp. fill, 512. 
s Act TTI of 1920. 

6 Ante, pp, 512, 513. 

* Punj. Aoti IV of 1922, m. 59, 


GO, and 64. 

8 Boro. Act IV of 1898, ante , 
pp. 509, 510. 

0 Punj. Act IV of 1922, s. 54. 

10 Bom. Act I of 1915. 

S. 33. 
is S, 38. 
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scheme is deemed to be land needed for a private purpose 
within the meaning of the Land Acquisition Act, 1894. 1 

Under the Madras Town Planning Act, 1920, an Arbitrator 
appointed by the Local Government decides claims and 
awards compensation. 2 His decision is final and binding on 
all persons. 3 


Works of Defence. 

By the Indian Works of Defence Act, 1903 (VII of 1903), Works of 
any person interested who has not accepted the award of the Defenoe ‘ 
Collector may require that the matter be referred by the 
Collector for the determination of the Court, i.e. a principal 
Civil Court of original jurisdiction, unless the Local Govern- 
ment, as it is empowered to do, has appointed a special 
judicial officer within any specified local limits to perform tho 
functions of the Court under the Act, 4 whether his objections 
be to the measurement of the land, tho amount of the 
compensation, the persons to whom it is payable, or the 
apportionment of the compensation among the persons 
interested. 5 

Subject to the provisions of the Code of Civil Procedure Appeal, 
applicable to appeals from original decrees, 6 an appeal lies to 
the High Court from the award or from any part of the 
award of the Court in any proceeding under the Act. 7 

A j mere. 

By section 26 of the Ajmere Land and Revenue Rcgula- a i more 
tion, 1877 (H of 1877), provision is made for the acquisition “taT”" 
of land situate in an istimrari estate for the purpose of con- 
structing a railway, or for any other object which in tho 
opinion of the Chief Commissioner may reasonably bo 
expected to improve the value of such estate. Tho determina- 
tion of the Collector is final. 

As to the acquisition of rights in forest and waste land, 
see post, chapter liv. 


1 Bom. Act I of 3913, a. 51. 

a Mad. Act VII of 1920, s. 28. 

3 Ibtd, s. 29, 

1 S. 2 fo). 


5 S. 18 (i). 

• Ante, pp. 334, 335, 
» S. 43. 
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The Indian law of arbitration has no concern with an award 
passed outside British India, 1 2 except perhaps -when the 
arbitration is made in a suit pending in British India. 

By the Indian Arbitration Act, 1899 (IX of 1899), which 
applies to arbitration by agreement without the intervention of 
a Court of Justice,” the High Court in the Presidency towns, 
the High Court in Rangoon, 3 and elsewhere the District 
Judge can stay proceedings, when there has been a submission 
to arbitration. 4 

“ Section 8.— (1) In any of the following cases : 

“ (a) where a submission provides that the reference shall 
be to a single arbitrator, and all the parties do not, after 
differences havo arisen, concur in the appointment of an 
arbitrator ; 

“ (fy if an appointed arbitrator neglects or refuses to act, or 
is incapable of acting, or dies, or is removed, and the submission 
does not show that it was intended that the vacancy should 
not be supplied, and the parties do not supply the vacancy ; 

“ (c) where the parties or two arbitrators are at liberty to 
appoint an umpire or third arbitrator and do not appoint 
him; 

“ ( d ) where an appointed umpire or third arbitrator refuses 
to act, or is incapable of acting, or dios, or is removed, and the 
submission does not show that it was intended that the vacancy 


1 Oypcnlmm v. Mahomed Maneef 
(1922), 49 I. A., 174; 45 Mad., 496; 
26 0. W. N., 642. 

2 Preamble. It docs uot apply to 
arbitration in the course of litigation : 
Amar Chand Cha/mana v. Banwari 
hall Balcslvtt (3921), 49 Calc., 608. 

3 Bur. Act XI of 1922, s, 23. 

4 Act IX of 3899, s. 19. See Haiti 


v Noor Mahomed (1906), 31 Bom., 
236; 8 Bom. L. B., 955. In the 
United Provinces “ submission ” 
means an agroement to submit pre- 
sent or future ditferoncos to arbi- 
tration under the Act, whethor an 
arbitrator is namod therein or not : 
U. P . Act 1 of 1912, s. 2. 
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should not be supplied, and the parties or arbitrators do not 
supply the vacancy ; 

any party may serve the other parties or the arbitrators, 
as the case may be, with a written notice to concur in 
appointing an arbitrator, umpire, or third arbitrator. 

“ (2) If the appointment is not made within seven clear days 
after the service of the notice, the Court may, on application 
by the party who gave the notice, and after giving the other 
party an opportunity of being heard, appoint an arbitrator, 
umpire, or third arbitrator, who shall have the like power to 
act in the reference, and make an award as if he had been 
appointed by consent of all parties ” 

“ Section 13. — (1) The Court 1 may, from time to time Emission of 
remit the award to the reconsideration of the arbitrators or awart ’ 
umpire.*’ 

Tins power should be sparingly exercised and only upon certain well- 
known principles. 2 

“Section 14. Where an arbitrator or umpire has mis- Seaward* 
conducted himself, or an arbitration or award lias been 
improperly procured, the Court may sot aside the award.” 

An award on a submission, on being iiled in the Court in Award 
accordance with the provisions of the Act, shall (unless the a s adeciee. 
Court remits it to the reconsideration of the arbitrators or 
umpiro, or sets it aside) be enforceable as if it were a decroe 
of the Court. 3 

A Small Cause Court has no power to stay proceedings s^yjn^Sniaii 
under section 19 of the Arbitration Act, 1899 (IX of 1899), au<ieUur# 
but the High Court has power to stay proceedings in a Small 
Cause Court or in any other Court subordinate to it 4 

The Indian Arbitration Act, 1899, applies within the local Rangoon, 
limits of tho ordinary original civil jurisdiction of the High 
Court at Rangoon in eases where, if the subject-matter sub- 
mitted to arbitration were the subject of a suit, the suit could, 
whether with leave or otherwise, be instituted within those 
local limits/' 5 

Save in so far as is otherwise provided by the Indian Omi Troo«. 

1 J dure Cade, 

1 Ante , p. 5X8. hmen Das (1022), 49 I. A., 3GG. 

54 V, M. GhouklUury v. Jiban 4 Haiti v. Noor Mahomed (190G), 

Ktishna Ghose (1922), 49 Calc., G40, 3J Rum., 23G; 8 Rom. L. J&., 955. 
at p. 6.03. * Act IX of 1899, s. 23, as amended 

3 S, 15 (1). It is not a decree: by Bur. Act XI of 1922, Sob, I. 

Sassoon and Co. v. Ramdutt Liam 
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Arbitration Act, 1899, 1 or by any other law for the time being 
in force, all references to arbitration, whether by an order in 
a suit or otherwise, and all proceedings thereunder, shall be 
governed by the provisions contained in the second schedule of 

Arbitration in the Code of Civil Procedure. 2 That schedule provides in the 
first instance for arbitration in suits. 3 

Special case. Upon any reference by an order of the Court, the arbitrator 
or umpire may, with the leave of the Court, state the award as 
to the whole or any part thereof in the form of a special case 
for the opinion of the Court. 1 


As to au appeal from an order on such award, see ante, p. 346. 


Judgment in 
accordance 
with award. 


Appeal. 


ement to 


Where the Court sees no reason to remit the award or any 
of the matters referred to arbitration for re-consideration, and 
no application has been made to set aside the award or the 
Court has refused such application, the Couit shall, after the 
time for making such application has expired, proceed to 
pronounce judgment according to the award. 5 

Upon the judgment so pronounced a decree shall follow, 
and no appeal shall lie from such decree except in so far as 
the decree is in excess of or not in accordance with the 
award. 6 

When any persons agree in writing that any difference 
between them shall be referred to arbitration, the parties to 
the agreement, or any of them, may apply to any Court having 
jurisdiction in the matter to which the agreement relates, that 
the agreement be filed in Court. 

Where no sufficient cause that an agreement should not be 
filed is shown, the Court shall order the agreement to be filed, 
and shall make an order of reference to the arbitrator appointed 
in accordance with the provisions of the agreement, or if there 
be no such provision and the parties cannot agree, the Court 
may appoint an arbitrator. 7 


As to the stay of a suit where there is an agreement to refer to 
arbitration, see para. 18. 


1 Act IX of 1899. 

8 Act V of 1908, s. 89* 

3 Sch. H, paras. 1-10. 

4 Ibid. para, 11. 

6 Ibid . para. 10 (1). 


• Ibid. para. 16 (2) ; Jai Narain- 
JJabu Lai v, Narain Das*Ja%m Mai 
(1922), 8 Lahore, 290. 

7 Ibid . para. 17. 
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Boundaries. 

Bengal 

By section 62 of the Bengal Survey Act, 1875, 1 “ no suit shall Bengal, 
be brought to set aside an order of a Superintendent of Survey, 
Collector, Assistant Superintendent, or Deputy Collector decid- 
ing a boundary dispute unless an appeal shall have been first 
preferred under section 59 or section 60, or unless the person 
suing was at the time when such order was passed a minor, or 
insane, or an idiot/ * 


Burma . 

By the Burma Boundaries Act, 1880 (Act V of 1880), which But™. A PP eal 
applies to the whole of Burma except the Shan States, 2 an mibSioner. 
appeal lies to the Commissioner of the division from every 
order passod by a Boundary-officer under section 12 (con- 
firming or modifying the boundaries as determined by the 
demarcation-officer), section 13 (dealing with objections), or 
section 14. (making further inquiry), 3 and the order of the 
Commissioner is final and conclusive as to the fact of actual ^j aion > how 
possession, but does not decide the claim of any person to 
possess land. 4 

When an order determining a boundary is not open to 
appeal it becomes final. 8 


Cooi'g. 

As to Coorg sec Regulation I of 1899, section 345 (i), 
post, pp. 64G-648. 


* Bon. Act V of 1875. * Act V of 1880, s. 18. 

* Acts V of 1880, s. 1; XIII of * Bur. Act III of 1009, s. 4. 

1898, s. 4, Soh. I. » Act V of 1880, s. 22. 
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I Madras . 

Tlie Madras Survey and Boundaries Act, 1897, 1 provides 
for the survey of Government lands, for the survey of estates, 2 
and the settlement of boundary disputes otherwise than in 
the course of a survey. 

By section 13 any party to a boundary dispute before a 
Survey-officer and any party to an appeal may institute, within 
the period of one year from the date of the order of the 
Survey-officer, or the decision of the appellate authority, a suit 
to establish the right which he claims in respect of the 
boundary of the property surveyed : 

Provided that subject to the result of such suit, if any, 
such order or decision is conclusive as between the parties to 
the dispute or to the appeal. 3 

Whoro that section docs not apply, landowners may dispute the 
survey m a Civil Court. 1 

Sections 22 to 27 provide for the settlement by the Col- 
lector of boundary disputes arising otherwise than in the 
course of a survey. 

The decision arrived at is final unless reversed or modified 
by a Civil Court. 5 


* Mad. Act IV of 1897. mm Atyai (1919), 42 Mad., 425. 

- As to the definition of estates, 4 OJiinna, Vmlati ciyutlu v. Rama - 
see i hid, s. S. ? viu U (1920), 14 Mad., 340. 

3 Mnthimlandi Voomn v. Selhu- 5 S. 24 (d). 
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FoBESTS. 

The several Forest Acts provide a procedure for the reserva- 
tion of forests belonging to Government, and for the determina- 
tion of the rights of persons claiming rights of pasture and 
forest produce. 1 

As to waste lands, seeyx>s£, chapter Iv. 

The following are the Forest Acts in force in British 
India : 

(1) The Indian Forost Act, 1878 2 (as amended by the 
Forest Act, 1890 3 ). That Act applies to the Provinces of 
Bombay, Bengal, Biliar and Orissa, Agra, the Punjab (except 
the district of Hazara), Oudh, and the Central Provinces. 

It has also been applied to the district of Augul, 4 5 to the 
Santhal Parganas, 6 and to the Chittagong Hill Tracts. 0 

(2) The Madras Forest Act, 1882. 7 This Act applies to the 
Presidency of Madras and to certain scheduled districts. 

(3) Tbo Burma Forests Act, 1902. 8 This Act extends to 
the whole of Burma, including the Shan States. 0 

(4) The Ajmere Forest .Regulation, 1874. 10 

(5) The Assam Forest Regulation, 1891. 11 

(6) The British Baluchistan Forest Regulation, 1890. 12 

(7) The Hazara Forest Regulation, 1911. 13 

(8) The Punjab Land Preservation (Chos) Act, 1900. 14 


1 For a definition of “ forest pro- 
duce, ” soo Act Y of 1890, s. 2. A 
claim to a percoutago of forest income 
is not a “ claim to forest produce ” . 
Secretai'y of State v. Vydia IHllai 
(1893), 17 Mad., 193. 

- Act VIT of 1878. 

a Act V of 1890. 

* Bog. IT! of 1913, s. 3. 

5 Beg. Ill of 1872, s, 3, as 


amendod by Bog. Ill of 1899, a. 3. 
» Bog. I of 1900, a. 4. 

7 Mad. Act Y of 1882. 

« Bur. Act IY of 1902. 

» Ibid . s. 3 (2). 

Bog. YI of 1874. 

Bog. VII of 1891. 

12 Hog. Y of 1890. 
is Bog. HI of 1911. 
w JPunj, Act II of 1900. 
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Indian Forest Act , 1878. 

mm^torests ^ section 3 of the Indian Forest Act, 1878, 1 the Local 
' Government may from time to time constitute any forest land 
or waste land which is the property of Government, or over 
which the Government has proprietary rights, or to the whole 
or any part of the forest produce of which the Government 
is entitled, a reserved forest in the manner provided in the 
Act. 

A Civil Court can determine whether a forest sought to be 
reserved comes within the above conditions. 2 

Difference “ The most important distinction between the Land Acquisition Act 

AcUnduid* C 1 ° f 1894 > aud the Indian Act (VI1 of 187S ) lieR 111 this thai 

Acquisition wheieas in the Land Acquisition Act the Legislature lias expressly con- 

stituted the Local Government the sole arbiter as to what land shall be 
acquired for a public purpose, the Indian Forest Act gives the power to 
afforest subject to conditions as to the fulfilment of which the Local 
Government is given no express power to decide. 

“ This will be at once apparent on comparing section 4 of the Land 
Acquisition Act with section 3 of the Indian Forest Act. The former 
runs: ‘Whenever it appears to the Local Government that land in any 
locality is likely to be needed for any public purpose.’ That is to say 
it suffices for the exercise of the power that the Local Government is 
satisfied as to the existence of fche conditions precedent to the exercise 
of its powers. But section 3 of the Indian Forest Act does not make the 
exercise of the power conferred dependent on tho opinion or decision of 
the Local Government, but upon a question of fact. It runs: ‘The 
Local Government} may constitute any forest land which is the property 
of Government, etc.’ If tho land actually fulfils that condition Govern- 
ment can exorcise the power, not otherwise. Tho test is, not what 
appears to the Local Government, but what is the actual faefc.” 3 

^f°n “ Section 10. In the case of a claim to a right in or over 
any land, other than a right of way or pasture, or to forest 
produce or a water course, the Forest Settlement Officer shall 
pass an order admitting or rejecting the same in whole or in 
part. If such claim is admitted in whole or in part, the Forest 
Settlement Officer shall either (1) exclude such land from the 
limits of the proposed forest; or (2) come to an agreement 
with the owner thereof for the surrender of his rights ; or (8) 
proceed to acquire such land in the manner provided by the 


1 Act VII of 1878. 3 Balvant Bamcliandra v. Secreting 

* Bal/omt Bamcliandra v. Secretary of State (1905), 29 Bom., 480, at pp. 

of State (1905), 29 Bom,, 480 ; 7 Bom. 505, 500 ; 7 Bom. L. K„ 497, 

L. B., 497. 
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Land Acquisition Act, 1894. 1 For the purpose o£ so acquiring 
such land the Forest Settlement Officer shall he deemed to be 
a Collector proceeding under the Land Acquisition Act, 1894. 3 


“ Section 11. In the case of a claim to rights of pasture 
or to forest produce, the Forest Settlement Officer shall pass forest produce, 
an order admitting or rejecting the same in whole or in part.” 

Section 14 gives power to the Forest Settlement Officer to make Exeicise o£ 
provision for the exercise of admitted rights. admitted. 

Section 15 makes provision for the commutation of rights. Commutation 

of rights. 

“ Section 10. Any person who has made a claim under Appeals, 
this Act, or any Forest Officer or other person generally or 
specially empowered by the Local Government in this behalf, 
may, within three months from the date of the order passed 
on such claim by the Forest Settlement Officer under sections 
10, 11, 14 or 15, present an appeal from such order to such 
officer of the Revenue Department, of rank not lower than 
that of a Collector or Deputy Commissioner, as the Local 
Government may from time to time, by notification in the 
local official Gazette, appoint by name, or as holding an office, 
to hear appeals from such orders : 

“Provided that, if the Local Government establishes (as it 
is hereby empowered to do) a Court (hereinafter called the 
Forest Court) composed of three persons to be appointed by 
tho Local Government, such appeals shall be presented to such 
Court.” 

The order passed on the appeal by such officer or Court or 
by the majority of the members of such Court shall bo final, 
subject to revision by tho Local Government. 3 

As to a suit in a Civil Court in respect of drift and stranded Prfft and 
iimbor, see section 47 of the Act. timber. 


Madras Forest Act , 1882, 

By soetion 8 of the Madras Forest Act, 1882, 4 tho Governor rower to 
in Council may constitute any land at tho disposal of Govern- rescrv<5 ores 
ment a reserved forest in tho manner provided in the Act. 

Section 4 provides for a notification by the Governor in 
Council. 


* Act I of 1894, ante , chap. H, 4 Mad. Act V of 1882, validated by 

* TbvL Act XXI of 1882, 

- Act VII of 1878, h. 17. 
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Suits barred. “ Section 5. Except as hereinafter provided, no Civil 
Court shall, between the dates of the publication of the notifi- 
cation under section 4 and of the notification to be issued 
under section Hi, entertain any suit to establish any right in 
or over any land, or to the forost produce of any land included 
in the notification under section 4.” 

Claims to “ Section 10. In the case of a elaim to a right in or over 

occupancy and any land other than the following rights : 
ownership. ( rt ) a right of way ; 

(h) a right to a water course or to use of water ; 

(c) a right of pasture, or 

(d) a right to forest produce ; 

the Forest Settlement Officer shall pass an order specifying the 
particulars of such claim and admitting or rejecting the same 
in whole or in part. 

“ (i) If such claim is admitted wholly or in part, the Forest 
Settlement Officer may — 

(1) come to an agreement with the claimant for the 

surrender of the right; or 

(2) exclude the land from the limits of the proposed forest ; 

or 

(3) proceed to acquire land in the manner provided by the 

Land Accpiisition Act, 189L 1 

“ For the purpose of so acquiring such land (i) the Forest 
Settlement Officer shall bo deemed to be a Collector proceeding 
under the Land Acquisition Act, 1894.” 

Appeal. Section 10 (ii) provides for an appeal to tho District Court 

by tho claimant from a rejection in whole or in part. 

Appeal to An appeal lies to llio High Court from a decision of the Forost 

High Court. Settlement Officer. 2 

Section 11 deals with claims to rights of way, water course, 
pasture and to forest produce. 

Section 12 requires the Forost Settlement Officor to make 
provision for rights of pasture or of forest produce which are 
admitted by him. 

Section 18 deals with the commutation of such rights. 

“ Section 1 4. The claimant, or the Forest Officer appointed 
undor section 4, or any other person generally or specially 


Claims* 


Provision for 
rights of 
pasture and 
forest 
produce. 
Commutation 
of rights. 

Appeal from 
orders passed 
under sections 


1 Act 1 of 180*1, ante, chap. li. 

8 Kamauij u v. Secretary of State 


(1888), 11 Mad., 309. 
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empowered by ihe Government in this behalf, may, within 
sixty days from ihe date of any order passed by the Forest 
Settlement Officer under sections 11, 12, and 13 present an 
appeal from such order — 

to a Forest Court constituted as hereinafter provided, or 
where no such Court is constituted, to such Officer of the 
Revenue Department of not less than twelve years’ standing 
as the Governor in Council may, from time to time, by 
notification in tho Fort St. George Gazette, appoint by name 
or as holding an office, to hoar appeals from such orders. 

“ disposing of such appeals the Revenue Officer appointed 
as aforesaid shall be guided by the provisions of sections 39 and 
■10 of this Act " 1 

Section .17. Where no Revenue Officer has been appointed Forest Court, 
to hoar appeals under section If, the Governor m Council 
shall, Irom time to time, as occasion may arise, appoint a 
Forest Court to hear such appeals. Tho Court shall consist 
of throe members, of whom — 

“one shall he tho fudge of the Court of any district in 
which any portion of tho land, tho rights in or over which are 
in dispute, is situated, or tho officer presiding in the principal 
Civil Court of original jurisdiction of such district, 

“ another shall ho tho Collector of any such district or an 
officer of tho Rovonuo Department of not less than twelve 
years’ standing, 

“and tho third member shall bo a person specially selectod 
by tho Governor in Council, not holding an office of profit in 
tho service of Government. 

“ Section 3B. The Judge appointed a member as aforesaid judge to i.e 
shall bo tlio President of tho said Court, and shall make all 1>resident * 
such orders in tho case as may bo nocessary prior to the 
hearing of tho appeal. 

“ The official rnembor of the Court may be appointed by 
name or as holding an office. 

“ Hootion 39. For tho hearing of appeals tho Forest Court Hearing of 
shall fix a day and a convenient placo in tho neighbourhood of ,l!,peal8, 
tho land regarding which, or regarding rights over which, a 
dispute exists, and shall give notice thereof to the parties. 

“All cases before tho Forest Court shall be heard and 


1 liolow mul Although it dooa not appear that an order of 

a dociwiou of tho Furosi Court ia final, tho Itovouuo OiTicor is final. 
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disposed of, as far as may be, in accordance with the provi- 
sions of the Code of Civil Procedure : 

“ Provided that if, on the hearing of any such case, any 
question of law or of usage having the force of law, or the 
construction of a document affecting the merits of the case, 
shall arise on which the Court shall entertain reasonable 
doubts, the Court may, either of its own motion or on the 
application of any of the parties, draw up a statement of the 
case, and submit it, with its own opinion, for the opinion of 
the High Court. 

“And it shall be the duty of the Forest Court to make 
such reference to the High Court if the question involve any 
principle of general importance, or affect the rights of a 
class. 

Court to pass “ Section 40. At the conclusion of the inquiry, and after 
shaUbTfinai. the receipt of the order of the High Court (which shall be 
binding upon the Forest Court) upon the reference (if any) 
prescribed by the preceding section, the Forest Court shall 
proceed to pass such order in the ease as it may consider just 
and proper ; and the order passed by the said Court or by the 
majority of the members of the said Court shall be final.” 

Hanna Forests Act, 1902. 

Power to By section 4 of the Burma Forests Act, 1902, 1 which was 

reserved' 6 declared in force in the Araltan Hill District by Regulation 
forests.1 I of 1916 , section 2, the Local Government may constitute any 
land at the disposal of Government 2 a reserved forest in the 
manner provided by the Act. 

An inquiry is held by the Forest Settlement Officer as to 
claims. Sections 12 and 13 deal with claims admitted in 
whole and in part. For the purpose of acquiring a right in 
and over land other than a claim to a right of way, a right to 
a water course or to the use of water, or a right of pasture or 
to forest produce, the Forest Officer is by section 18 (2) deemed 
to be a Collector proceeding under the Land Acquisition Act, 
1894.® 

Appeal. “ Section 14. Any person who has made a claim under 

chapter ii (Reserved forosts) may, within three months from 
the date of any order passed on such claim by the Forest 


* Bur. Act XV of 1902. 3 Act I of 1894, ante , chap. li. 

2 CL ante, p. 524, 
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Settlement Officer under section 8 (inquiry as to claims), 
section 10 (treatment of claim relating to practice of shifting 
cultivation), section 11 (order on claim to right of way, water 
course, or pasture or to forest produce), section 12 (provision 
for right of pasture, or to forest produce admitted), or section 13 
(order on other claims), present an appeal from such order to 
such officer of the Revenue Department, of rank not less than 
that of a Deputy Commissioner, as the Local Government 
may, by notification, appoint to hear appeals from such 
orders.” 

As to the presentation and hearing of appeals, sec section 15 of the 
Act. 

“ Section 16. The Local Government may, before the Revision by 
issue of the notification under section 18 (declaring forest Government-, 
reserve), revise any order passed by a Forest Settlement 
Officer or an appellate officer under the preceding sections, 
and may remand the ease for further inquiry or pass any 
order which the Forest Settlement Officer could have passed : 

“ Provided that no agreement or acquisition under section 
12, sub-section (1), clause (c) (commutation of right to pasture 
or forest produce), or section 18, sub-section (1), clause (a) 
(surrender of right), or clause (c) (acquisition under Land 
Acquisition Act, 1894), which has been sanctioned by the 
Local Government as required by such sections, shall be set 
aside after a part performance of such agreement or after 
possession of the land has been taken under such acquisition.” 

As to a suit in a Civil Court in respect of drift timber and Drift, etc., 
certain other timber, see section 40 of the Act. timber. 

The Ajmere Forest Regulation, 1874. 

The Ajmere Forest Regulation, 1874, 1 contains no provision 
which specially affects the jurisdiction of a Civil Court. 

The Assam Forest Regulation, 1891. 

The Assam Forest Regulation, 1891 (Regulation VII of Reservation. 
1891) contains the following provisions : 

“ Section 4. The Local Government may constitute any 
land at the disposal of Government a reserved forest in the 
manner provided by the Regulation.” 


X. C.J.I. 


1 Reg. VI of 1874. 
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acquire laud 
over which 
right is 
claimed. 

Order on 
certain claims. 


Appeal. 


Revision. 


Section 11 of the Regulation is in terms similar to those in 
section 10 of the Indian Forest Act, 1878. 1 

In a case of a claim to a right of way, a right to a water 
course, or to use of water, or a right of pasture or of forest 
produce, the Forest Settlement Officer shall pass an order 
specifying the particulars of such claim and admitting or 
rejecting the same wholly or in part. 2 In the case of the 
admission of claims the Forest Settlement Officer has power to 
provide for the exercise of the rights claimed. 3 

“ Section 15. Any person who has made a claim under 
chapter ii of the Regulation may, within three months from 
the date of any order passed on such claim by the Forest 
Settlement Officer under sections 11, 12, 13, or 14, present an 
appeal from such order to such officer of the Revenue Depart- 
ment, of rank not lower than that of a Deputy Commissioner, 
as the Local Government may, by notification in the official 
Gazette, appoint by name, or as holding office, to hear appeals 
from such orders. 

“ Section 16.— (2) Every such appeal shall be heard in the 
manner prescribed for the time being for the hearing of appeals 
in matters relating to revenue, and, except as hereinafter 
provided, shall be final. 5 * 

As to the power of the Local Government to revise arrange- 
ments made under section 13 or 16, see section 20 of the 
Regulation. 


Village forests. The Local Government may also constitute any land at the 
disposal of Government a village forest for the benefit of any 
village community or group of village communities. 4 
Drift, etc., As to the power of bringing a suit in respect of drift 
tiiabei. timber and certain other timber, see section 45 of the 
Regulation. 


British Baluchistan Forest Regulation, 1890. 

Reservation of By section 3 of the Regulation “ the Chief Commissioner 
forests. may, by notification in the Gazette of India, declare any wood- 
land, permanent grazing ground, or other land which is the 
property of the Government to be a State forest from a date 
to be fixed in the notification. 6 


1 Act YII of 1878, ante , pp. 524, 

525. 

a Beg. VH of 1891, s. 12. 


8 Ibid . ss. 13, 14. 
* Ss. 29 to 81. 

» Reg. V of 1890. 
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Hazara Forest lleij ulation, 1911. 

By the Hazara Forest Regulation, 1911, 1 if the Local 
Government considers it advisable to constitute any area as 
reserved forest beyond that demarcated at settlement the 
provisions of the Indian Forest Act, 1878, 2 chapter ii, 
sections 3 to 21, 3 * shall apply. 

“ Section 48. — (1) No Civil Court shall exercise jurisdiction Jurisdiction, 
over any of the following matters, namely : 

(a) any matter provided for in sections 3 to 27 (both 
inclusive) (management and reservation of forests) ; 

(h) any matter provided for in sections 38, 39 and 41 
(closing of forests, waste lands and lands illicitly 
cultivated). 

“ (2) In the matter referred to in sub-section (1) jurisdic- 
tion shall rest with the Revenue Officer only. 

“ (3) Every order passed by a Revenue Officer in exercise 
of the above jurisdiction shall be subject to such rights of 
appeal and powers of review and revision as are provided in 
sections 80 to 84 of the Punjab Tenancy Act, 1887.” 1 

Punjab Land Preservation (Olios) Art, 1900.° 

By section 14 of tho above Act tho Deputy Commissioner Claims, 
has power to inquire into claims and make awards thereupon. 

“ Section 18. Every order passed and every award made Appeal, 
by a Deputy Commissioner under this Act shall, for the ievisi'on. nd 
purpose of appeal, reviow and revision, respectively, be 
deemed to be the order of a Collector within the meaning of 
sections 13, 14, 15, and 16 of the Punjab Land Revenue Act, 

1887 : 6 Provided that nothing in the Act contained shall be 
deemed to exclude the jurisdiction of any Civil Court to decide 
any dispute arising between tho persons interested in any 
compensation awarded as to the apportionment or distribution 
thereof amongst such persons or any of them.” 


1 Reg. Ill of 1911, s, n. 

a Act vn of 1878. 

* Tins doals with roservod forests, 

seo ante, pp. C21-527. 


4 Act XVI of T.S81, post, pp. 009-011. 
8 Punj. Aot 11 of J900. 
o Aot XVII of 1887. 
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Waste Lands and Alluvial Lands. 

The Waste-lands (Claims) Act, 1868, 1 provides for the inves- 
tigation and trial of claims to waste lands proposed to be sold 
or otherwise dealt with on account of Government, or objec- 
tion to the sale or disposition of such lands. 

The procedure under this Act is not applicable only to lands belong- 
ing to Government. 2 

“ Section 7. For the investigation and trial of claims 
under this Act, the Local Government shall constitute, in 
every district in which there may be any waste-lands capable 
of being sold or otherwise dealt with on account of Govern- 
ment, a Court consisting of an uneven number of persons, 
not less than three; of whom the Judge of the district, by 
whatever name his office may be designated, shall be one. 

Any one or more of the members of which such Court 
consists has power to make all such orders in the case as may 
be necessary prior to the hearing of the suit : 

“ Provided that, whenever the Collector or other officer by 
whom the original inquiry was held is the officer presiding in 
the principal Civil Court of original jurisdiction in the 
district, such officer shall not be a member of such Court. 

“ Section 8. Whenever any Court is constituted under 
this Act, notice thereof shall be given by written proclamation, 
copies of which shall be affixed in the several Courts, and in 
the offices of the several Collectors and Magistrates of the 
district : 

“ And from the date of the issue of such proclamation no 
other Court is competent to entertain any claim or objection 


1 Act xxni of 1863. Calc., 328 ; 21 C. W. N., 291 ; 18 

2 Secretary of State v. Maharajah of Bom. L. 11, } 1027. 

Tiypcra (1916), 43 I. A., 803; 44 

532 
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belonging to the class of claims or objections for the trial and 
determination of which such Court is constituted. 

“ Section 9. The Courts constituted under this Act shall Spc^u^Comrts, 
be held at such place, or places, within the limits of their 
respective jurisdictions, as shall bo considered most con- 
venient.” 

“ Section 14. No appeal lies from any decision or order No appeal or 
passed under this Act, nor is any such decision or order open 
to revision. 

“Section 15. If, on the trial of any suit under this 
Act, any question of law, or of usage having the force of law, etc. 
or the construction of a document affecting the merits of the 
ease, shall arise, on which the Court shall entertain reasonable 
doubts, the Court may, either of its own motion, or on the 
application of any of the parties to the suit draw up a state- 
ment of the case, and submit it, with its own opinion, for the 
opinion of the High Court of Judicature or of the highest Civil 
Court of appeal and revision in the territory in which the land 
is situate : 

“ Provided that it shall be the duty of every Court held r ^“ nco 
under this Act to make such reference to such High Court, or obligatory. 
Court of Appeal, if, in any suit under this Act, any question 
shall arise involving any principle of general importance on 
the rights of a class. 

“ Section 16. The Court may proceed in the case notwith- Court may 
standing a reference to the High Court or other highest Court wStanding 
of Appeal as aforesaid, and may pass an order contingent roference - 
upon the opinion of the High Court or other Court as afore- 
said: 

“ But no final order for the sale or other disposition of the 
land in question in the suit, or for the admission or rejection of 
any claim or objection which shall be before the Court in such 
suit, shall be passed until the receipt of the order of the nigh 
Court or highest Civil Court of Appeal.” 

When any local area is under settlement under the Central 
Provinces Land Revenue Act, 1917/ the provisions of the 
Waste-lands (Claims) Act, 1868/ apply. 3 


1 O. P. Act II of 1917. 
! Act XXIII of 18C3. 


* 0. P. Act II of 1917, s. 64. 
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Alluvial Lands - 

The Bengal Alluvial Lands Act, 1920, 1 contains the 
following : 

“ Section 5.— (1) When the survey and map referred to in 
section 4, sub-section (1), have been completed, the Collector 
shall as soon as possible pass an order making a reference 
to the principal Civil Court of original jurisdiction in the 
district for a decision as to what person has a title to the land, 
and shall state m sucli order the names of the parties whom 
he has reason to believe to lie claimants to the said land, the 
amount of costs incurred by the Collector under section i> and 
section 4, sub-section (1), and the value of the land. 

“ (2) On receipt of a reference made under sub-section (1) 
the principal Civil Court of the district may either proceed to 
determine the matter or may transfer the matter for deter- 
mination to any other Civil Court subordinate to such Court 
competent to try and dispose of a suit for the determination of 
title to the land. 

“ (3; Savo as otherwise provided in this Act, a referonco 
made under sub-saction (1) shall be deemed to be a suit for 
all the purposes of the Code of Civil Procedure, 1908, 2 and 
every decision by a Civil Court under sub-soction (2) shall be 
deemed to be a decree within the meaning of that Code and 
appealable as suck.” 


1 Bon, Act V of 1920 


2 Act V of 1908, 



CHAPTER LVI. 
Railways. 


CnAPTHB V of Uio Indian railways Act, 1890, 1 contains the 
following provisions : 

“ Section 20. — (1) For tlie purposes oL tho chapter relating 
to Railway Commissions and Traffic facilities the Governor- 
General in Council shall, as occasion may in his opinion 
require, appoint a Commission styled a Railway Commission, 
and consisting of one Law Commissioner and two Lay 
Commissioners. 

“(2) The Commissioners shall sit at such times and in 
such places as the Governor-General in Council appoints. 

“(3)2 The Law Commissioner shall he such Judge of the 
High Court having jurisdiction in reference to European 
British subjects under the Code of Criminal Procedure, 1898, s 
in the place where the Commissioners are to sit as, in the 
case of a chartered High Court, the Chief .1 ustieo may, on the 
request of the Governor-General in Council, assign by writing 
under his hand. 

“(4) The Lay Commissioners shall be appointed by the 
Governor-General in Council, and one at least of them shall 
be experienced in railway business. 

“Section 27. The Commissioners shall take cognizance 
of such cases only as are referred to them by the Governor- 
General in Council. 

“ Section 28. In any of the following circumstances, 
namely : 

( a ) where complaint is made to the Governor-General in 
Council of anything dono or any omission made by a 
railway administration in violation or contravention 


Constitution 
ot Kailway 
Commission. 


Law Com- 
missioner. 


Lay Com- 
missioners. 


Restriction of 
jurisdiction to 
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referred. 


.Reference of 
cases to 
Kail way 
Commission, 


1 Act IX of 1890. 1919, Sell. L 

2 As amended by Act XVIII of 3 Act V of 3898, fl. 4 (i), 
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of any provision in chapter v of the Act (traffic 
facilities) ; 

(6) where any difference which is under the provisions of 
any agreement required or authorised to he referred 
to arbitration between railway administrations, and 
the railway administrations apply to the Governor- 
General in Council to have it referred to the 
Commissioners ; 

(c) where any other difference, being a difference between 
railway administrations or one to which a railway 
administration is a party, arises, and the parties 
thereto apply to the Governor-General in Council 
to have it referred to the Commissioners ; 
the Governor-General in Council may, if he thinks fit, refer 
the case to the Commissioners for decision. 

“ Section 29. The three Commissioners shall attend at 
the hearing of any cases referred to them for decision, and 
the Law Commissioner shall preside at tho hearing. 

“Section 80. — (1) In hearing any such case the Com- 
missioners have all the powers which may be exercised in the 
hearing of an original civil suit by a High Court. 

“(2) The decision shall, if the Commissioners differ in 
opinion, be in accordance with the opinion of the majority, 
and the final order in the case shall he by way of injunction 
and not otherwise. 

“ Section 31. — (1) An appeal shall not lie from any order 
of the Commissioners upon any question of fact on which two 
of tho Commissioners are agreed. 

“(2) 1 Subject to the provisions of sub-section (1) an appeal 
shall lie from an order of the Commissioners to the High 
Court of which the Law Commissioner was a member.” 

As to stay of proceedings, see section 32. 

Section 33. — (1) The Commissioners may from time to 
time, with the general or special sanction of the Governor- 
General, call in one or more persons of engineering or other 
technical knowledge to act as assessors. 

“ Section 35. The cost of and incidental to any proceed- 
ings before the Commissioners or the High Court, as the case 
may be, and the payment of costs awarded by the Commis- 
sioners may be enforced by the Court of which the Law 


1 As amended by Aot XVIII of 1919, Sch. L 
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Commissioner was a .Judge, as if the payment had been 
ordered by a decree of the High Court. 

“ Section 36. — (1) The Court of which the Law Commis- Execution of 
sioner was a Judge may, if it appears on the applieatjon oi 
any person who was a party to the proceedings before the 
Commissioners or on appeal before the High Court, or of the 
representatives of any such person that an injunction made 
under this chapter by the Commissioners or by a High Court 
has not been obeyed by the party enjoined, order such party 
to pay a sum not exceeding Rs.1,000 for every day during 
which the injunction is disobeyed after the date of the order 
directing such payment. 1 

“ (2) The payment of such sum may be enforced by the 
Court which made the order as if that Court had given a 
decree for the same, and the Court may direct that the whole 
or any part of the sum shall be paid to the person making the 
application or to the Government.” 

“ Section 39. Except for the purpose of its report to the Dissolution of 
Governor-General in Council, a Railway Commission shall be Commisaion * 
deemed to be dissolved at the close of the last of the sittings 
of the Commissioners for the decision of the eases referred to 
them : 

“ Provided that, on the application of any person who was 
a party to the proceedings before the Commissioners, or of the 
representative of any such person, the Governor-General in 
Council may, if he thinks fit, in any case in which the order 
passed by the Commissioners is not open to appeal, reappoint Reappoint* 
the Commissioners for the purpose of hearing an application mont * 
for a review of their decision and of granting the samo and 
rehearing the case if they think that the case should be 
reheard. 

“ Section 40. Subject to the above provisions and to any Finality oi* 
direction of His Majesty in Council, an order of the Commis- orders ’ 
sioners is final and shall not be questioned in, or restrained 
by, any Court. 

“Section 41. Except as provided in the Act, no suit Bn* of jur is. 
shall be instituted or proceedings taken for anything done or ordinary 

Court. 

1 This does not Justify a prospective (1873), 12 B. B. R., App,, 2; In re 
order: of. Emperor v. Byramji Pu~ Sctgar Butt (1868), 1 B. B. R, Or. Cr., 
dtmji (1919), 43 Bom., 836 ; 21 Bom. 41; In re Love (1872), 9 B. B. R., 

B. R., 769; Chairman, Municipal App., 85. 

Commissioners v, Aneesooddeen Meah 
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any omission made by a railway administration in violation 
or contravention of any provision of chapter v (Railway 
Commission and traffic facilities), or of any order made thero- 
under by the Commissioners or by a High Court.” 1 
Railway Section 2 of the Indian Railway Board Act, 1905, 2 is as 

x>oard ’ follows • “ The Governor-General in Council may, by notifica- 
tion in the Gazetto of India, invest the Railway Board either 
absolutely or subject to conditions — 

(ft) with all or any of the powers or functions of the 
Governor-General in Council under the Indian Rail- 
ways Act, 1890, with respect to all or any railways, 
and 

(h) with the power of the officer referred to in section 4 
of the said Act to make general rules for railways 
administered by the Government.” 

Penalties By section 97 of tho Indian Railways Act, 1890. 3 

under KaUwny ) ’Whore a railway company has through any act of 
omission forfeited any sum to the Government under sections 
87-96 of that Act, the sum is recoverable by suit in the 
District Court having jurisdiction in the place where the act 
or omission or any part thereof occurred. 

(2) The suit must be instituted with the previous sanction 
of the Governor-General in Council, and the plaintiff therein 
shall be the Secretary of State for India in Council. 


1 Vibhvanath Ganesh v. G T. P. 2 Act IV of 1905. 

Jiailmy Company (1921), 15 Bom , 3 Act IX of 1890. 

1324. 
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Landlord and Tenant. 

Although the Civil Courts arc in general the proper itilmnais 
to determine questions of title between contending claimants, 1 
the Revenue Courts have power in many cases to determine 
questions between landlord and tenant. In determining such 
questions the Revenue Courts act as Civil Courts, and are com- 
petent to decide all incidental questions tho determination of 
which is necessary for the disposal of the main issue arising 
in the ease. 2 * 

Before the jurisdiction of tho ordinary Courts of tho couutry can be 
excluded by a special Court, such as a Revenue Court, thoro must be 
clear words in an enactment excluding such jurisdiction.' 1 


Province of Atjrn. 

The powers of the Courts in questions between landlord and 
tenant in the Province of Agra are to be Eound in the Agra 4 
Tenancy Act, 1901. s 

As to Oudh, scoyio&f, pp. 697-604. 

That Act extends to the Province of Agra, except the 
following areas. 6 

i. The Kurnaun Division, consisting of the districts of 
Naini Tal, Almora and Garhwal. 


1 Jugut Hlioblmn Chundcr v.Binaud 
Ghunder (1883), 9 Gale., 925; Pur- 
namal JDeha Kohta v. Mayan am Delia 
Kohta (1882), 10 C. Tj. R., 201; 
Jagannath v. Ajudhia Singh (1912), 
35 All., 14; Du ham KhusJial v. 
Sumera (1913), ibid., 299* 

2 Sctlmmma Ayyangar v. Suflpiah 

Piib% (1917), 41 Mad., 131. 


8 Sa&hv Bhusan Ttazra v, Eshabar 
AU (SheMO (1^15), 19 0. W. N., 636 ; 
Bhup v. j Ram Lai (1911), S3 AU., 795 ; 
Kumood Naram Bhoop v. Puma 
Chundcr Boy (1878), 4 Calc., 547 ; 3 
0. L. R„ 258. 

4 U. P. Act I of 1904 b. 28 (2). 

6 XT P, Act, II of 1901. 

8 8. 1 (2), Bolt. I. 
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ii. The portion of the Mirzapur district lying to the south 

of the Kaimur Eange. 

iii. 1 . . . 

iv. The tract of country known as Jaunsar-Bawar in the 

Dehra Dun district. 

Provided that the Local Government may, by notification in 
the Gazette, extend the whole or any part of this Act to all or 
any of the areas so excepted. 

Provided also that no provision of the Act which is incon- 
sistent with the provisions of the Pargana of Kaswar Raja Act, 
1915, shall apply to the Pargana of Kaswar Raja in the district 
of Benares. 2 

This Act has been continued in force (with modifications) in 
territory transferred to the Delhi Province. 3 

It contains the following provisions : 

“Section 82. — (2) No suit or other proceeding for the 
division of a holding 4 or distribution of the rent thereof shall 
be entertained in any Civil or Revenue Court.” 

This does not apply to a suit for possession 5 6 or for a declaration of 
right. 0 

“Section 41. — (l) The rent of an ex-proprietary or 
occupancy tenant shall be liable to enhancement or abatement 
only by registered agreement or by a decree or order of a 
Revenue Court.” 

The following orders cannot be questioned in any Civil or 
Revenue Court : 

(1) An order of the Collector sanctioning the remission of 

rent by a Court docreeing arrears. 7 

(2) An order remitting or suspending payment of rent 

when payment of revenue is remitted or suspended 8 

By section 52 of the Agra Tenancy Act 9 the Local Govern- 
ment may invest a Collector or Assistant Collector of the first 


1 TJ. P. Aot VI of 1915, s. 2. 

2 Ibid. s. S ,po$t, pp. 558, 554. 

2 Act VII of 19X5, s. 3, Sch, III. 

i This does not apply to a rent-free 
grant: Sagar Mai v. Makhan Lai 
(1908), 31 All., 49, or to a suit for pos- 
session of a portion of a holding: 

Kedevr v, Deo Naiam (1915), 87 All,, 
050. 

6 Kedar v, Deo Narain (1915), 37 


All., 656. 

6 Najib-uLlah v. Qulsher Khan 
(1909) 31 All. * 348; Asfoig Husain v. 
Asghari Begam (1907), 30 All., 90; 
Ayub Ali Khan v. Mashug Ali Khan 
(1908), 31 All., 51. 

* U. P. Aot II of 1901, s, 50. 

8 Ibid. s. 51. 

9 As amended by Act XXXVIII of 
1920, Sch. I. 
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class either generally or with reference to specified cases or 
classes of cases with — 

(a) power to settle all rents : 

(b) power to reduce rents ; 

(<*) power to commute produce rents into money rents. 

This does not apply to rents payable by permanent tenure- 
holders or fixed-rate tenants. 1 

An appeal lies against an order made under that section ; Appeal, 
but otherwise no order under that section can be questioned in 
any Civil or Revenue Court. 2 

“ Section 56. No tenant shall be ejected otherwise than in Ejectment, 
accordance ’with the provisions of this Act.” 3 

When the local area is under settlement, a suit by a Suit for 
proprietor of a mahal or part of a inahal to resume possession W hen local 
of, or to have rent assessed on, any land situate in such mahal 
or part of a mahal purporting to be held rent free, or to have 
the holder thereof declared to be liable to pay the revenue 
assessed on it shall be instituted in the Court of the settlement 
officer, who has the power of a Collector under chapter x of 
the Act 4 

“Section 167. All suits and applications of the nature Suits and 
specified in the fourth schedule shall be heard and determined cognSabie a 
by the Revenue Courts ; and except in the way of appeal, as 
hereinafter provided, no Court other than a Revenue Court shall 
take cognisance of any dispute or matter in respect of which 
any such suit or application might be brought or made.” 5 6 

The High Court has no i>owor of revision in these cases. 0 

A suit does not lie in a Civil Court having for its sole object the 
annulment of a decision of a Court of Revenue, having exclusive juris- 
diction in tho matter. 7 

A party to a suit in a Revenue Court cannot by raising an untenable 
pica of jurisdiction remove the case from a Revenue Court to a Civil 
Courts 


1 S. 52 (3)* 

3 8. 52 (5). 

3 So a plaintiff who had failed m 
tho Revenue Court cannot go to tho 
Civil Oourb : Naram Singh v. Gohnd 
Bam (3911), 38 All., 523. 

4 S. 152. This does not apply to 
grove-land ; Ifadi Hasan Khan v. 
Pati Bam (1918), 35 All., 200. 

5 Sher Khm v, Debi Prasad (1915), 
37 All., 254. 

6 Dambcr Singh v, Srilmshn Dass 

(1909), 31 All., 445 ; Jamna Piasad v. 


Karan Singh (1918), 41 AH., 28; 
Muhammad Ehiisham Ali v. Lalp 
Singh (1918), 41 AU., 220 ; Gaj Kumar 
Clmidar v. Sulamat AU (1919), 42 
All., 83. 

* Baljit v. M ahipat (1918), 41 All., 
203 ; Kishore Singh v. Bahadur Smgh 
(1918), ibid. 97 ; Sundar Kwrnar v. 
Him Nath (1915), 37 All., 280; Ram 
Das v. Dnlri Koeri (1922), 44 All., 
724, 

8 Deo Narain Singh v. Sitla Bakhsh 
Smgh (1910), 40 All., 177. 
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The following is the 4th Schedule : — 


Group (A). — Suits. 

“Suits triable, when not exceeding Es.100 in value, by 
Assistant Collector of 2nd class— appeal to Collector; when 
exceeding Rs.100 in value, by Assistant Collector of 1st class 
—appeal to Civil Court. 


Serial Nnmbei. 

Section oi Act 

Description ot Suit 

1 

7G 

For an adjudication as to the price of ciops 
or other pioduots which the landowner 
has elected to purchase under section 75. 

2 

102 

For arreais of rent, 1 or where ront 1 is paid 
m kmd for tho money equivalent of such 
rent 2 

8 

no 

For compensation for refusing to deliver 
receipt for lont paid, or to ciedit the lent 
paid as requested by the tenant. 

4 

142 

To contest a distraint 

5 

115 

To recover compensation for distraint and 
sale of property. 

0 

140 

For compensation foi wrongful acts of dis- 
ti amer. 

7 

147(2) 

For recovery of the amount realised from a 
sub-tenant by proceedings in distraint 

S 

ISO 

By a lambardar to i ecovcr from a co-sharer 
arrears of revonuc, village oxpensos, and 
othor duos. 

9 

300 

By a eo-sharor to recover from a co-sharer 
who doiaults arrears oi revenue paid by 
tho plaintiff on account of tho defendant. 

10 

101 

By a muaiidar or assigneo of revenue duo to 
him as such. 

11 

J02 

By a taluqdar or other superior proprietor 
for arrears of revenuo or lent duo to him 
as such. 


i “Bout ” moans “ whatever is, in 
cash or kind, to be paid or delivered 
by a tenant for land bold by him, 01 
on account of groves, tanks, rights of 
pasturage, or ot gathering pioducc, 
forest-rights, fisheries, the use of 
water for irrigation, or the like ” . 
h. 4 (3). This does not inoludo the 
case of a person authorised to out 
grass : />. & N. W. Railway v. Bandhu 
Singh (3909), 31 All., 842, or a suit 

for damages for tho wrongful felling 
of trees: Mansichh Bam v. Bv>ji aj 


Saran Singh (1918), 40 AIL, 646, or a 
suit on an agreement botweon a 
tenant and his partner : Bam Nath 
v. Sekhdai Singh (1917), ibid , 51. 

As to the rent of a grove payable in 
kind, see Baghicbir Bai v. Madho 
(1917), 39 All., COS. It means a con- 
tractual rent: Shcoambai Aim v. 
Collector of Azamgarh (1912), 34 All., 
358. 

2 Raja Naiendia Bahadur Pal v. 
Bafati (1922), 45 AIL, 7. 
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Group (B). — Suits. 


Suits triable by Assistant Collector of 1st class, in which 
appeal (if any) lies to Civil Court. 


fteiial -Numbei 

Suction o/ Act 

Descnption of Suit. 

12 

36 1 

For compensation for rent or produce ex- 
acted m excess of rent lawfully payable. 

13 

03 

For the ejectment of a tenant on the ground 
specified in clause (b) 1 or (c) 2 of section 57 3 

14 

G5 

Foi an injunction, or for the lepaiis of 
damage oi waste, or for compensation. 

15 

103 

For compensation for oxtoriion of payment 
of rent 

16 

164 

By a co-sharer against a lambardai for his 
share of the piofits of a mahal 4 or of any 
part thereof. 

37 

365 

By a co-sharer against a co-sharer for a 
settlement of accounts and his share of the 
profits of a mahal, or of any part thereof. 


Group (C). — Suits. 


Suits triable by Assistant Collector of 1st class, in which 
appeal lies to Bevenue Court. 


Serial Number | 

Section oi Act 

Descnption of Suit. 

18 

31 (2) 

For tho cancellation of an illegal sub-lease 
or other transfer, or for the ejectment of 
the tenant and tho sub-lessee or other 
transferee, or both. 4 

19 

31(3) 

For the cancellation of an illegal agreement 
to sub-lot or otherwise transfer. 

20 

40(1) 

For tho enhancement oi tho rent of a fixed- 
rate tenant. 

21 

40(2) 

For tho abatomont oi the rent of a fixed- 
rate tenant. 

22 

42(1) 

For the onkancoment of tho rent of an 
cx-proprietary tenant. 

23 

42(2) 

For tho abatomont of tho ront of an cx- 
proprictary ton ant. 

24 

43(1) 

For tho enhancement of the rent of an 
occupancy tenant. 

25 

43 (2) 

For the abatomont of the rent of an occu- 
pancy tenant. 


1 On tho ground of any act or 
omission detrimental to the land in 
that holding, or inconsistent with the 
purpose for which it was let. 

2 On the ground that he or any 
person holding from him has brokon 

a condition, not inconsistent with the 
provisions of this Act, and on breach 
of which he is by special contract 
with his landholder liable to be 

ejected* 


3 As to a suit for damage by lolling 
trees, see Mansuhh Bam v. JHrjraj 
(1918), 40 All., 646. 

4 This does not include income do- 
rived from land and houses in the 
abadi; Bigbijm Smgh v. Him JJcvi 
(1916), 38 All., 322. 

fi Bachman Bob v. Nabi Baklisk 
(1908), 31 All., 109; Umrcti Singh V. 
E 1ms Singh (1918), 41 All., 270, 
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Geoop (C) — Suits (continued). 


Serial jSumbei 

Sec tion of Act. 

Description of Suit. 

26 

4S 

For the enhancement of the rent of a non- 
occupancy tenant. 

27 

48 

For the abatement of the rent of a non- 
occupancy tenant. 

28 

49 

For the avoidance of a lease for period 
exceeding term of landholder’s engage- 
ment with the Local Government. 

29 

63 

For the ejectmont of a non-occupancy tenant 
on the grounds specified in section 58 1 

30 

79 

For the recovery of the possession of a 
holding, or for compensation, or both. 2 

For compensation ior an improvement 
brought after a suit for recovery of pos- 
session has failed as lcgaids reinstatement 
ot the tenant. 

31 

79 

32 

80 

For compensation ior ejectment under a 
decree oi order subsequently reversed. 

33 

86 

To sot aside a notice of surrender. 

34 

95 

For a declaration as to the following 
matters . — 

(а) the name and description of the 

tenant of the holding ; 

(б) tho class to which the tenant belongs ; 

(c) tho situation, area, numbered plots, 

or boundaries of the holding ; 

(d) tho rent 3 payable in respect of the 

holding, and whether payable in 
cash or kind ; 

(e) tho tune, place, and manner of ap- 

praisement, division, or delivery 
of ci ops for rent ; and 
(/) the dates on which, and the instal- 
ments in which, the rent is pay- 
able. 4 * * * 


This schedule does not include a suit ior a declaration as to the 
assi gnmen t of a lease or to a suit between rival claimants to posses- 
sion of land as tenants. 0 It includes a suit for ejectment on the ground 
that the lease was invalid, and a suit 7 claiming a declaration of heirship 


to a deceased occupancy tenant. 8 


1 As to land used for grazing pur- 
poses, soo Pm am Uansmcm Tvwaoi 
v, Dasrathman Tiwam (1921), 48 All., 
445* following Bameshar Singh v. 
Madho Lai (1919), 42 All., 3G, and 
overruling Abdul Qaywn v. Pida 
Jfusam (1919), 13 A. L. J., 854. 

2 Badri Kasaundhan v. Sarju 
Mm (1913), 36 All., 55; Abdul 
Hasan v. Makhdum Babhsh (1917), 39 
All., 455* 

8 This does not apply to a custom 
to take fruit, wood, etc. It means a 
contractual rent : Sheoambar Ahir v. 
Collector of Azamgarh (1912), 34 All , 
358. 

4 As to a suit for mutation of 

names, see Bum Charitra Bcti v. 

Jmsi Ahmn (1913), 80 All., 48. The 

Court cannot in such proceedings fix 


the amount of tho rent Bamcharan 
Lai v. Kao imwionssa Bibi (1914), 87 
All., 12. Section 95 deals with ques- 
tions between landlord and tenant 
only * Kanhai Ham v. JDuoga Prasad 
(1915), 37 All , 223, following Jagan* 
nalh v. Ajudhw Singh (1912), 35 All., 
14 ; Bhup v, Bam Lai (1911), 33 All., 
795. 

5 Siddiqa Bibi v. Bam Autar 
Pande (1917), 39 All., 075. 

« Taysi Singh v. Hardeo Singh 
(1917), 39 All., 711 ; Kanhai Bam v. 
Durga Prasad (1915), 37 All., 223 ; 
Jagan Nath v. Ajndhia Singh (1912), 
35 All., 14. „ . „ . 

i Bam iSmgh v. Gmaj Smgh 
(1914), 37 All., 41. 

8 Bam Charitra Ba% v. JmsiAhmn 
(1913), 30 All., 48. 
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Group (C). — Huits (contained). 


48 

49 

r>o 

61 


vSenal nunibci. 

Section oi Act 

35 

96 

3G 

150 

154 


350 

37 

156 

38 

350 

158 


Gnottp ( 

39 

5<) 1 

40 

85 

41 

93 

42 

91 

43 

105 

44 

111 

45 

317 

4G 

326 

47 

— 


JUCfeOIipllOU oi Suit. 


183 , 184 
185 


For a lease or counterpart. 

For chc resumption of a rem-fico grant 1 

For the assessment to rent of a rent-free 1 
giant. 

For the assessment to revenue of a icnt- 
fioc 2 gi.uit. 


For the ejectment of a ionant; on tLo ground 
specified in clause (a) of section 57. 

For tlie seivico of a notice ot sunondor 
under section 88 or HI 

Foi poi mission to give compensation othoi - 
wise than hy payment of money for an 
improvement made hy a tenant. 

Foi decision as to whether a woik is an 
lmpiovomont, or as to right to make it. 

For the deputation of an ohicor to make 
division, estimate, or appraisement oi 
produce or crop. 

For permission to deposit rent. 

For payment or refund of rout deposited 
under section 111. 

Foi assistance to distrainor against rosist- 
anco or apprehension of resistance. 

For the evocation of a money decree under 
this Act, or under any enactment repealed 
by this Act, not being a decree for a sum of 
money exceeding its 500, inclusive of the 
costs of executing such decree, but ex- 
clusive oF any interest which may havo 
accrued after decree upon the sum decreed. 

For the execution of such a decree when 
exceeding Ks.500, 

For the execution of any decree other than 
a money decree. 

For a review of judgment. 

For revision. 


In a suit for the ejectment of a tenant, a Ucvemio Court can deter- 
mine finally the validity of a lease,'* or other matters necessary to be 
determined. 

A Civil Court can entertain a suit by a rent-free grantee to recover 
possession. 4 


1 £his does not apply to grove- 
land : Hack Hasan Khan v. Pali Xtaih 
(1913), 35 All., 200. 

2 Nannim v, Thahurji Mahuraj 
(1918), 41 All., 37. 


8 Xtam Singh v. 
(1934), 37 All., 41. 

4 Qobind Hai v. 
(1920), 42 All., 411 


Oirraj Singh 
Banwari Lai 


T. UJ.r. 


ft I* 
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Powers of 
Assistant 
Collector, 
2nd class. 


Powers of an 

Assistant 

Collector, 

1st class. 


Powers of 
Collectors. 


Courts in 
which pro- 
ceedings to be 
instituted. 


Appeal to be 
as allowed by 
Act, 


Grades of Courts . 

“ Section 171. An Assistant Collector of the 2nd class 
shall have power to dispose of all suits included in Group (A) 
in which the value of the subject-matter does not exceed one 
hundred rupees, and all applications included in Group (D) of 
the fourth schedule, except an application under section 94. 

“Section 172. An Assistant Collector of the 1st class 
shall have power to dispose of all suits and applications 
specified in the fourth schedule : 

“ Provided that no Assistant Collector shall have power to 
try suits under sections 40, 42, 43, and 48, unless he is 
empowered by the Local Government in that behalf. 

“ Section 173. A Collector shall have all the powers con- 
ferred on an Assistant Collector of the 1st class and on a 
Collector by this Act. 

“Section 174. Notwithstanding anything contained in 
section 15 of the Code of Civil Procedure, 1908 1 : 

(a) all suits included in Group (A), in which the value ot 
the subject-matter does not exceed one hundred 
rupees, and all applications included in Group (J)) 
of the fourth schedule shall, except as provided in 
section 59 and section 94, be filed in the Court of tho 
Tahsildar ; 

(i b ) all suits included in Group (A), in which tho value of 
the subject-matter exceeds one hundred rupees, and 
all suits included in Group (B) and Group (C) of the 
fourth schedule, and all applications under section 94, 
shall be filed in the Court of the Assistant Collector 
in charge of the sub-division : 

“ Provided that if there is no Assistant Collector in charge 
of the sub-division, all such suits shall be filed in the Court of 
the Collector. 

“Section 175. No appeal shall lie from any decreo or 
order passed by any Court under this Act except as hereinafter 
provided.” 

This does not prevent an appeal under clause 10 of the Letters -Patent 
of tho High Court of Allahabad (c mte, p. 72). 2 


* Act V of 1908. 20 Ail., 375. 

z gamin Ati Khaiiv* Qenda (1904), 
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Appeals from Assistant Collectors of the 2nd Class. 

“ Section 176. An appeal shall lie to the Collector from App^; 0 ” 
the decree or order of an Assistant Collector of the 2nd class orders ot^ 

in the following Cases : . Collectors, 

(a) from a decree in any of the suits includod in Group (A) 2nd ciasB. 

of the fourth schedule ; 

(b) from an order on any of the applications included in 

Group (D) of the fourth schedule ; 

(c) from an order relating to the trial of a suit or 

application.” 

Appeal* from Assisauii Collectors o f the 1st class, 

“ Section 177. An appeal shall lie to the District Judge A^peafc to 
from the decree 1 of an Assistant Collector of the 1st class in anJ ui K ii 
any of the suits included in Group (A; and Group (B) of tho CourU 
fourth schedule in which : 

(a) the amount or value of the subject-matter exceeds one 
hundred rupees ; or 

(1>) the rent payable by a tenant has boon a matter in issuo 
in the Court of first instance, and is a matter in 
issue in tho appeal ; or 

( r ) the amount of rent payable separately to one or more 
of a number of co-sharers has been in issue in the 
Court of first instance, and is a matter in issue in 
tho appoal ; 

and in any Buit under sections 15!) (by lambardar for arrears 
of revenue), 160 (by co-sharor for ditto;, 161 (by a muaiidar 
for ditto), 162 (by a taluqdar, etc. for ditto), 161 (for profits 
against lambardar;, and 165 (for profits against co-sharor), in 
which : 

(d) the amount of the rovonuo annually payable has been 

a matter in issuo in the Court of first instance, and 
is a matter in issue in tho appeal ; 
and in all suits in which— 

(e) a question of proprietary 2 title has heonin issuo in the 

i This does not include an order include tho ciuostion wholh or at onanfc 
rejecting an application tor rostitu- defendant in a suit tor ejectment, is 
tion of possession under s. 144. of the a tenant of one kind or another* 

Act : Kashi Prasad timgh v. Bab Nimnjan v. Qajadhar (1908), 80 All., 
bhaddar Bmijh (1922), 44 AU., 283. 133 ; Dmlatia v. liar Oobind (1920), 

* Karehru v. Mathura Prasad 43 AU., 18, 

(1919), 41 Alh, 818. This docs not 
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Court, of first instance, and is a matter in issue in 
the appeal ; 1 or 

(/) a question of jurisdiction has been decided : 2 
“ Provided that -when the 'amount or value of the suit 
exceeds five thousand rupees, the appeal shall lie to the High 
Court.” 3 

An erroneous appeal to the Commissioner instead of to the Judge 
does not interfere with the finality of the decree of the lower Court. 4 


Appeals to 
Board. 


Appeals to 
Commissioner, 


Appeals from 
decrees and 
orders of 
Collector. 


“ Section 178. An appeal shall lie to the Board from the 
order of an Assistant Collector of the 1st class under sec- 
tion 52 (settlement, reduction and commutation of rents;. 

“Section 179. An appeal shall lie to the Commissioner 
from the decree of an Assistant Collector of the 1st class in 
any of the suits included in Group (C) of the fourth schedule 
and from an order rejecting an application undor section 59 
(in ejeetment), or allowing further time under section Cl (time 
for payment of arrears). 

“Section 180.— (1) An appeal shall lie from an original 
decree or order of a Collector in the same manner and under 
the same conditions as from a docroe or order of an Assistant 


Collector of the 1st class. 

“ (2) An appeal shall lie to the District Judge from an 
appellate decree of a Collector in any of the suits included in 
Group (A) of the fourth schedule in which : 

(a) a question of proprietary title has been in issue in the 

first Appellate Court, and is a matter in issue in the 
appeal; or 

(b) a question of jurisdiction has been decided.” 5 


No appeal lies from an appellate order of the Collector. 0 


1 JBmdcsri Pande v. Qokul (1914), 
30 All,, 183, overruling Udit Tuvan 
v Bihan Pande (1913), 35 All., 521; 

Ganga Piasad v. Par Parain (1910), 
38 All., 465 ; Maharaja of Benares v. 
Baldeo Prasad (1910), 33 AIL, 260; 
Bharat Indu v. Yakub Pasan (1913), 
85 All., 159. 

a Gokaran Singh v. Ganga Singh 
(1919), 42 All., 91; Batan Singh v. 
Pran Sukh (1920), 43 All., 368. A 
party to a suit in a Bevenuo Court 
cannot, by merely raising an abso- 
lutely untenable ploa of jurisdiction, 

remove the case from the Bevenuo to 

a Civil Court: Deo Param Singh v. 


Sitla BakJish Singh (1910), 40 All., 
177. 

8 This does not iucludo an appeal 
from an order staying or refusing to 
stay proceedings : Kirpa Dcmv. Bam 
Chandar Surup (1917), 40 All,, 219. 

4 Genda v. Sukh Path Bui (1907), 
30 All., 25. 

fi I.e. decided by the Collector as an 
Appellate Court : Zamin Ali Khan v* 
Genda (1904), 26 All., 375. The mere 
fact that the question was raised is 
insufficient : ibid. 

8 Dktm Bam v. Bhota Singh (3 904), 
27 All., 21. As to what are « orders/* 
see Act V of 1908, s. 2 : ibid . 
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“Section 181 A second appeal on any of the grounds Aj^sftom 
specified in section 100 oi' the Code of Civil Procedure, 1908, commissioner, 
shall lie to the Board from the decree of a Commissioner in 
any case in which he has reversed or modified the decree 
appealed against, otherwise than as regards costs. 

“ Section 182. A second appeal shall lie to the High Appeals ftom 
Court from the decree in appeal of a District Judge in aeeord- District Judge, 
ance with the provisions of sections 100-108 of the Code of 
Civil Procedure, 1908.” 1 

There is no third appeal from a decision of a Judge passed in second 
appeal. 2 * 

“ Section 188. The Board, on the application of a party Review by 
to the case, may review and may roseind, alter, or confirm any 
decree or order made by itself or by a single member. 

“ Section 184. Every other Court shall be competont to Rnview^by^ 
review its judgment in accordance with the provisions of 
section 114 et, xcq. of the Code of Civil Procedure, 1908. 

“ Section 185. Tho Board may, on the application of a vower of 

, , „ , . Hoard to call 

party to the case, or on report made, or of its own motion, f ox casts, 
call for tho record of any caso which has come before any 
subordinate Bevenue Court, other than a suit in which the 
decree is appealable under section 177, in which the Court 
appears to have exercised a jurisdiction not vested in it by 
law, or to have failed to have exercised a jurisdiction so 
vested, or to have acted in tlio exercise of its jurisdiction 
illegally or with material irregularity, :t and may pass such 
order thereon as the Board thinks fit.” 

In tho absence of an appoal and of an ardor of revision tho order of 
tho Court below is final. 4 * * * 

“ Section 186. Section 24 of the Code of Civil Procedure, Transfer of ; 
1908, shall apply only to the transfer of appeals under this ew!' y H ‘ eh 
Act by the High Court from tho Court of ono District Judge 
to the Court of another District Judge. 


1 Thera is no appoal from an ordor Makur All v. Bhcr A li (11)05), 28 All., 

of remand mado by tho Judge on 288. 

appoal : Qulmri hal v. Latif Jlusuin 8 LaeJmi Narain v. Niroiam Dan 

(1810), 38 All., 181 ; Anandgir v. tiri (1000), 20 AIL, 00. 

Niwas (1918), 40 AIL, 652; Nauhat 8 Of. ante, p, 355. 

tiingh v, ttaldco Bingh (1011), 33 All., 4 ftumlar Kunwar v, Dina Nath 

479 ; Vilayet Husen v, Mahendm (1915), 37 AIL, 280, 

Chandra Nandy (1905), 28 All., 88; 
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Transfer of 
cases by 
Board. 


Transfer of 
cases by 
Commissioner. 


Transfer of 
appeals by 
Commissionei 
to Collector. 


Transfer of 
cases by 
Collector or 
Assistant 
Collector. 


Withdrawal of 
cases by 
Collector or 
Assistant 
Collector. 


Power to refer 
to High Court 
question as to 
jurisdiction. 


“ Section 187. The Board may, on sufficient cause being 
shown, transfer any suit, application or appeal or class of 
suits, applications or appeals, from any Revenue Court to any 
other Revenue Court competent to deal therewith. 

“Section 188. A Commissioner may exercise tho same 
powers within the limits of his division as the Board under 
the last preceding section. 

“ Section 189. — (1) A Commissioner may, with tho previous 
sanction of the Local Government, transfer any appeal or 
class of appeals pending before himself to any Collector or 
Additional Collector within his division. 

“ (2) The order passed by a Collector or Additional Collec- 
tor 1 on an appeal transferred to him by a Commissioner under 
sub-section (1) shall be subject to appeal and revision in the 
same manner as if it had been passed by the Commissioner. 

“(8) The Local Government may by order recall any 
appeal or class of appeals transferred to a Collector or 
Additional Collector 1 under sub-section (1), and refer tho 
same for disposal to the Commissioner. 

“ Section 190. A Collector or an Assistant Collector in 
charge of a sub-division may transfer any case or class of 
cases, pending before himself, to any subordinate Court 
competent to deal therewith. 

“ Section 191. A Collector or an Assistant Collector in 
charge of a sub-division may withdraw any case or class of 
cases from any Court subordinate to him, and may try such 
case or class of cases himself, or transfer the same to any 
other subordinate Court competent to deal therewith.” 

“ Section 195. — (1) If in any suit, application or appeal 
filed in a Civil or Revenue Court, the Court doubts whether 
such suit, application or appeal should he filed in a Civil or a 
Revenue Court, it may submit the record, with a statement of 
the reasons for its doubt, to the High Court. 

“(2) If the Court is a Revenue Court subordinate to a 
Collector, no such reference shall he made except with the 
sanction of the Collector previously obtained. 

“ (3) On any such reference being made the High Court 
may order the Court either to proceed with the case or to 
return the plaint, application, or appeal for presentation to 
such other Court as it may declare to be competent to try the 
same. 


1 U. P. Act III of 1020, s. 3. 
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“(4) Tho order of tlie High Court on any such reference 
shall l)e final. 

“ Section 196. When, In a suit instituted in a Civil or 
lie venue Court, an appeal lies to the District Judge or High suit wa& 
Court, an objection that the suit was instituted in the wrong wrol^Couit. 
Court shall not be entertained by the Appellate Court unless 
such objection was taken in the Court of first instance ; but 
the Appellate Court shall dispose of the appeal as if tho suit 
had been instituted in the right Court. 

“ Section 197. — (1) If in any such suit such objection was procedure 
taken in the Court of first instance, but the Appellate Court ^ctionwaa 
has before it all the materials necessary for the determination 
of the suit, it shall dispose of tho appeal as if the suit had ima mce. 
been instituted in the right Court. 

“(2) If the Appellate Court has not before it all such 
materials, and romands tho case, or frames and refers issues 
for trial, or requires additional evidonco to bo taken, it may 
direct its order oither to the Court in which tho suit was 
instituted, or to such Court as it may declare to be competent 
to try the samo. 

“(3) No objection shall be taken or raised in appeal or 
otherwise to any such order on the ground that It lias been 
diroctod to a Court not competent to try tho suit/’ 

Those powers can ho exorcised by a Subordinate dudge to whom an 
appeal has boon transferred under the Bengal, Agra, and Assam Civil 
Courts Act . 1 * 3 

“Section 198. — (1) Wlion, in any suit against a tenant 3 Denial or 
under this Act, tho defendant pleads that tho relation of SmUora »nd° £ 
landholder and tenant does not exist between tho plaintiff and tonant ' 
himself on the ground that he actually and in good faith pays 
the rent of his holding to some third person, tho question of 
such payment of the ront to such third person shall he 
inquired into, and if the question is decided in favour of tho 
defendant, the suit shall ho dismissed. 

“ (2) The decision of the Court on such question shall not 
affect tho right of any person entitlod to tho ront of tho 
holding to establish his title in tho Civil Court, 3 


1 Act XH oi 1887, s. 22, ol. 3, ante, (1018), SO All., 52J. 
p. 118: A/ml tihak v. Muhammad 3 Hlmn Das v. Bahadur Bing ft 

Ahdzil Kmim Khan (1915), 87 AH., 232, (1920), 43 Alb, 328, 

® Udit Tewan v. Bihar i Panda 




552 


DENI VL OF TENANCY* 


[chap. lvii. 


Procedure 
when de- 
fendant pleads 
he is not a 
tenant. 


Procedure in 
appeal, 


“ Section 199. — (1) II in any suit or application filed in a 
Revenue Court against a person alleged to be the plaintiff’s 
tenant the defendant pleads that he is not a tenant, hut has a 
proprietary right in the land, 1 and such question of title has 
not been already determined by a Court of competent juris- 
diction, the Court may either : 

(a) by order in writing require the defendant to institute, 

within three months, a suit in the Civil Court for the 
determination of such question of title, or 

(b) determine such question of title itself. 2 

“(2) When an order has been passed under clause (a) of 
sub-section (1 ), if the defendant fails to comply with it, the 
Court shall decide such question of title against him. If the 
defendant institutes the suit in compliance with the order, 
the Revenue Court shall dispose of the suit or application 
pending before it in accordance with the final decision of the 
Civil Court of first instance or appeal, as the case may be, 
upon such question of title. 

“(3) If the Revenue Court decides to determine such 
question of title itself, it shall follow the procedure laid down 
in the Code of Civil Procedure for the trial of suits, and, not- 
withstanding anything contained in section 193 of this Act, all 
the provisions of the said Code shall apply to the trial of such 
question of title. 

“Section 200. If any such question of title has been 
determined by a Revenue Court, and is a mattor in issue in 
appeal in the Court of the District Judge or the High Court, 
and such Appellate Court has not before it all the materials 
necessary for the determination of such quostion of title, it may 
either : 

(a) remand the case to the Revenue Court, or 


1 Shoo Dihal Singh v. Badn Naram 
Singh (1905), 33 AIL, 61. This does 
not include a claim of a right to 
transfor by custom; Bachman Das 
v. Nabi Bakhsh (1908), 31 All., 109, 
or to a case where thore was a pica 
that the defendant held under an 
unexpired lease ; Suraj Mai v. Hira 
Kuwwar (1914), 37 All, 94. 

a The question of title cannot be 
re-opened in a Civil Court : Smdar 
Kumoar v. Dma Nath (1915), 37 All, 


280; Bed Saran Kumvari v. Blmgal 
Deo (1911), 33 All, 453 ; BemPande v. 
Kausal Rzshore Prasad Mai Bahadur 
(Baja) (1906), 29 All , 160; Bzhari 
Y.Sheobahk (1907), 29 All, 001 ; Lai 
Shigh v. Khaliq Singh (1909), 31 All, 
323. Even if the Civil Court suit may 
bo beyond the pecuniary jurisdiction 
of the Bevonue Court: Shahtsade 
Singh v. Muhammd Mehdi Ah 
Khan (1909), 32 All, 8. 
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(b) frame issues with respect to such question of title, and 
refer them for trial to any subordinate Civil Court of 
competent jurisdiction. 

“ Section 13501. — (1) If in any suit instituted under the Pioccdurc 
provisions of chapter xi the plaintiff is not recorded as titioin suit* 
having the proprietary right entitling him to institute such “ aenie£ pter 
suit and the defendant pleads that the plantiff has not such 
proprietary right, the Court shall proceed, mutatis mutandis, as 
directed in soction 199 

“Provided that if the Court adopts the procedure allowed 
by clause (a) of sub-section (l) of that section, tho plaintiff 
shall be the party required to institute a suit in the Civil 
Court. 

“(2) Tho provisions of section 200 shall apply, mutatis 
mutandis, to any appeal in such suit. 

“(0) If tho plaintiff is recorded as having such proprietary 
right, tho Court shall presume that ho has if ; 1 but nothing 
in this sub-section shall affect the right of auy person to 
establish by suit in the Civil Court that tho plaintiff has not 
such proprietary right. 

“Section 202. — (1) If, in any suit relating to an agricul- vvhon civil 
tural holding 2 instituted in a Civil Court, the defendant pleads party t'o rsfe ' 
that ho holds such land as tho tenant of the plaintiff, or of a court" 6 
person in possession holding from tho plaintiff, the Civil Court 
shall, by order in writing, require tiro dofoudant to institute, 
within throe months, a suit in tho Revenue Court for tho 
determination of such quostion. 3 

“(2) If tho defendant fails to comply with tho order, tho 
Court shall decide such question against him. If the defondant 
institutes tho suit in compliance with the ordor, tho Civil 
Court shall dispose of the suit pending before it in accordance 
with the final decision of the Revenue Court of first instance 
or appeal, as the case may bo, upon such quostion.” 4 

By tho Pargana of Kaswar Raja Act, 1911, 5 which applies v»tgtaa «r_ 
to the pargana of Kaswar Raja in tho district of Bonaros, any KMW “ r 
suit or proceeding cognizable by a Revenue Court under tho 


1 LttcUman Prasad v. Shitabo Kun - 3 Tlaghunath v. Qanesh (1910), 42 

tear ' (1920), 43 AIL, 177; Mubarak All., 222. 

Fatima v. Muhammad Qnli Khun * Shavian v. M/tdan Mohan Lai 
(1921), ibid. C97. (3 DIG), 38 All., 083; Kura Singh v. 

3 Amina Btbi v. Suiyid Yusuf Ohhallu (1911), S3 All., 007. 

(1922), 44 All., 748. 3 U. 1*. Act I of 1911, b, 0. 
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rent or revouuo law applical »le to Agra which would before 
the commencement of this Act have been brought in the 
Court of : 

(i) the Raja, the Native Commissioner, or any other of the 

Raja’s officers, 

(ii) the Deputy Superintendent, or 

(iii) the Superintendent or the Board of Revenue, 
shall be brought in tho Court of : 

(i) the Assistant Collector having jurisdiction, 

(ii) the Collector, or 

(iii) the Commissioner respectively. 


Ajmerr.. 

The Ajrnere Land and Revenue Regulation, 1877, 1 contains 
the following provisions with regard to rent : 

“ Section 42. When the rent of an ex-proprietary 2 or other 
occupancy tenant has not been fixed at settlement, or when 
tho rent was then fixed but tho term for which it was thou 
fixed has expired, such tenant or his landlord may apply to 
the Revenue Officer to fix the rent of such land.” 3 

When the rent of land is payable by a division of tho crop, 
the Revenuo Officer may divide the crop subject to a suit by 
either party. 4 

When the rent is determined by an estimate of the crop, 
such officer may estimate the standing crop and declare the 
rent payable. 5 

Either party may sue to set aside such declaration on tho 
ground that the estimate on which it is based was mado in bad 
faith and on no other ground.® 

As to grounds for enhancement during tho term lor which rent lias 
been fixed, see section 44. 


A smm, 

Ci 7 ii < Courts 0f * n ^- ssam su ^ s brought for any cause of action arising 
under the Landlord and Tenant Procedure Act, 1869 (Bengal 


1 Rog. U of 1877. mining the ront, seo s. 43. 

8 As to tho definition of an “ ox- * Ss. 48, 49. 

proprietary ” tenant, see s. 41. 0 S. 00. 

9 S. 42. As to tho modo of dolor- 8 S. 51. 
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Act VIII of 18G9), arc eognizal)le by the Civil Courts according 
to their several jurisdictions. 1 

The cause of action in suits brought for the delivery of any 
patta or kabuhyat , or for the cancelment of any leaso, for the 
determination of rates of rent, for illegal exaction of rent, ccss 
or impost, for refusal of receipts for rent paid, for extortion of 
rent, for excessive demand of rent, for abatement of rent, foi 
arrears of rent, and for refusing to register transfers, successions 
or divisions under section 20 of the Act, are deemed to have 
arisen within the jurisdiction of the Court which would have 
had jurisdiction to entertain a suit for the recovery of the land 
or oilier immovable property in relation to which the cause of 
action arose can only bo brought in such Court. 2 

If such land bo situate within the jurisdiction of different 
Courts, the provisions of section 17 of the Civil Procedure Code 3 
apply to such suits. 4 

By section 37 of the Act, in case of opposition to measure- 
ment by the occupant of the land, the person claiming the 
right to measuro such land may apply to establish his right to 
measure sucli land in the Court which would have liad juris- 
diction in case such suit had been brought for the recovory of 


Cause of 
action. 


Jurisdiction in 
certain suits, 


Cause of 
action in 
(liffomit 
]uiisdictions 

Opposition to 
measurement. 


such land. 

An appeal lies to the High Court for m order under this 
section. 5 

Section 38 provides for the measurement of the lands 
comprised in an estate or tenure by order of the Court vdion 
it cannot bo ascertained who are liable for the rent. 

An appeal lies to the High Court from proceedings taken 
under this section, 6 hut no appeal lies from an order for 
measurement. 7 

The Act does not confer any power of appeal iu any suit 8 ^ n ^^ t l rid 
iriod and decided by a District Judge, originally or in appeal, ju<ip below 
if the amount sued for, or the value of the property claimed Rs * °°* 


* Ben. Act VI ll of 1869, a. S3. 
Extended to Syiliot. 

3 Ibid, s. 35. 

s Act V of 1908, ante , p. 316. 

* Bon. AotVmof 1869, s. 3G. 

c Brojmdro Goomar Boy v. Krishna 
Goomar Ghose (1881), 7 Oalo., 684 ; 
9 0. L. B„ 444. 

« Omed Ati v, MHyamnd Hoy 
(1875), 24 W. B. 0. E., 171. 


7 KalJy Chum Dutb v. Protab 
(Ihmuler Ghose (1H79), 0 0. L. B., 
487* 

a Thin covers aU proceeding*! before 
or afior decree : Krishto Ooomar 
Ghuckcrbntty v. Anund Goomar Butt 
(1873), IU W. 0 . 21 ., 307; Kedar - 
nath Biswas v. llnro Pershad Itoy 
Ghowdhry (1875), 23 W. K. C.B., 207. 
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does not exceed one hundred rupees, in which suit a question 
of right to enhance or vary the rent of a raiyat or tenant, or 
any question relating to a title to land or to some interest in 
land as between parties having conflicting claims thereto, has 
not been determined by the judgment. 1 
s Cause The Act does not confer upon any Court sitting as a Court 
have luns- of Small Causes cognizance of any suit brought under the 

diotn,D. provisions of the Act, of which it would not have had cognizanco 

if the Act had not been passed. 2 

Saits for rates, By the Assam Local Rates Regulation, 1879, suits for the 
recovery from co-sharers, tenants, or others of any sum on 
account of a rate imposed on any land under that Regulation, 
and suits on account of illegal exaction of such rate or for the 
settlement of accounts of such rate are cognizable by the 
Courts which under the law, for the time being in force, have 
cognizance of suits for rent due on such land, and by no other 
Courts. 3 

Aot t i 853 ° very The Rent Recovery Act, 1853, 4 which is in force in the 
district of Sylhet, gives to independent Deputy Collectors 
powers with regard to the sales of patni taluqs and to the rent 
thereof. 


Bengal. 


Bengal Ueut 
Act, 1851). 


Cognizance of 
suits under 
Act. 


The Bengal Bent Act, 1859, 5 which now applies only to 
certain parts of the Scheduled Districts, had as its objoct the 
re-enactment of existing laws relative to the rights of tenants. 6 

The following suits are cognizable by Collectors only : 7 

“ Section 23. — (1) All suits for the delivery of pattas or 
kabuliyats or for the determination of the rates of rent at 
which such pattas or kabuliyats are to be delivered/ * 


As to the case where the purchaser of an under-tenuro does not 
register, see Ben, Act VIII of 1865, s. 17. 


“ (2) All suits for damage on account of the illegal oxaction 
of rent or of any unauthorised cess or impost, or on account of 


* Bon. Act VIII of ,1869, s. 102. 

2 Ibid. s. 104. Biojonath Bey v. 
SHmbhoo Chundcr Chatterjea (1872), 
18 W. R. 0. R., 25. 

3 Regulation III of 1879, s. 18. 

4 Act VI of 1853. 

6 Act X of 1859. This Act is to bo 
read with the Bengal Rent Act, 1802 
(Ben. Act VI of 1862) : s. 21 of the 


latter Act. The only portion of the 
Bengal Presidency m which Act X of 
1859 appears to bo in force is the 
Darjeeling District: Bengal Codo, 
edn. 1913, p. 386, n. 1. 

0 heclanuncl Smyh (Bajah) v. Mr* 
put Mahtoon (1872), 17 W. it. 0. It., 
306. 

» S. 23. 
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the refusal of receipts for rent paid, or on account of the 
extortion of rent by confinement or other duress ; 

“ (8) all complaints of excessive demands of rent, and all 
claims to abatement of rent ; 1 

“ (4) all suits for arrears of rent due on account of land 2 
either khiraji, 3 4 lakhiraj, 1 or on account of any rights of 
pasturage, forest-rights, fisheries or the like ; 5 

“ (5) all suits to ojoct any tenant or to cancel any lease on 
account of the non-payment of arrears of rent, or on account 
of a breach of tho conditions of any contract by which a mii/at 
may be liable to ejectment or a lease may be liable to be 
cancelled ; 

“ (G) all suits to recover tho occupancy or possession of any 
land, farm, or tenure, from which a raiyat, farmer, or tenant 
has been illegally ejected by the person entitled to receive rent 
of the same ; 6 

“ (7) all suits arising out of the exercise of the power of 
distraint conferred on zoraindars or others by sections 112 and 
114 of the Act, or out of any acts done under colour of the said 
power. 

“ Section 21. Suits by zemindars and others in receipt of 
the rent of land against any agents employed by them in the 
management of land or collection of rents, or the sureties of 
such agents, for moneys received or accounts kept by such 
agents in the course of such employment, or for papers in 
their possession, shall he oognizablo by Collectors, and shall 
not be cognizable in any other Court except in tho way of 
appeal as provided in this Act.” 7 

There is also power given to a Collector to deal with appli- 
cations to eject any cultivator not having a right of occupancy, 
or farmer, or othor tenant holding only for a limited period 
after tho dotormiiialion of his lease or tenancy, or any agent 
after tho determination of bis agoncy or to enforce any 


1 ffilmani Sing (Baja) v. Anna* 
daprasad Mooherjce (1868), 1 B. L. R. 
F. B., 03. 

a I.c, cultivated land : Mahananda 
Chahravarti * v. MongaUi Kcokmi 
(1904), 31 Caio., 987; 8 0. W. H.,* 
804. 

8 Revenue paying. 

4 Revenue free. 


c This does not apply to a tank 
which does not appertain to an 
agricultural holding ; Mahananda 
Ohakravarti v. Mongala Keotani 
(1904), 81 Cal., 937 ; 8 0. W. N,, 804. 

6 See Jamla Singh v. Kingsley 
(1918), 17 0. W. N„ 1201. 

9 Boo Grant v, litm Tmioo BUoo* 
vdek (1808), 10 W. E. 0. R., 83. 
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attachment or ejectment expressly authorised by any Begula- 
tion or Act. 1 2 

The Civil Courts have cognizance of all suits necessary to enforce 
the right given by section 7 of Act X of 1859 to the transferee of a 
permanent transferable mterest m land registered in the sherista of the 
zemindar. 3 

“ Section 20. Suits under this Act (Bengal Act VI of 1862), 
or under Act X of 1859, shall be preferred in the Eevenue Office 
of the district, or, when a sub-division of a district has been 
placed under the jurisdiction of a Deputy Collector in the 
Eevenue Office of the sub-division in which the cause of action 
shall have arisen, or when the cause of action shall have 
arisen within the limits of the local jurisdiction of any Deputy 
Collector not in charge of a sub-division, but who has been 
specially authorised by Government to recoive such suits, then 
in the office of such last-named Deputy Collector : 

<£ Provided always that the Collector may withdraw any 
suit from any Deputy Collector and try it himself, or refer 
it to another Deputy Collector. 

“ If the lands comprised in any taluk , farm, or other tenure, 
or any lands held under one lease or engagement, or at an 
entire rent, in respect of which arrears of rent may be due, aro 
situated in more than one district or sub-division, or within 
the local limits of the jurisdiction of more than one Deputy 
Collector so specially authorised as aforesaid, the district, or 
sub-division or local limits in which the greater part of such 
lands is situate shall be held to be the district or sub-division 
or local limits in which the cause of action has arisen ; and if 
any question shall be raised respecting the district or sub- 
division or local limits within which the greater part of the 
land is situate, the Board of Eevenue 3 or, if all the lands bo 
situate in one district, the Collector of the district, shall decide 
the question; and such decision shall be conclusive on the 
point of jurisdiction.” 4 

In all cases in which a Collector sets aside a judgment in 
default or for non-appearance 5 the order is final, but if he 


1 S. 25. No appeal lies to tho (3 808), 1 B. L. B. A. 0., 175; 10 

District Court from a decision of tho W. B. 0, B., 197, 

Collector: Antra Nashya v. Oagan 8 Seo now Bengal Board of Kovenue 
Slmtar (1869), 2 B, h. B. App., 35 ; Act, 1913 (Bon. Act II of 1913). 

11 W. B, C, JR., 130. 4 Bon. Act VI of 1862, *. 20. 

2 MadJiab Chandra Pal v. Hills s Aot X. of 1859, a. 58. 
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refuses the application there is an appeal from the order of 
rejection to the tribunal to which the final decision in the suit 
would be appealable. 1 

No appeal lies from an order of the Collector adjudicating 
upon a claim to property taken in execution or for compensa- 
tion when the right of the claimant is not made out, 2 or upon 
a claim to an undertenure taken in execution. 3 

“ Section 151. In tlio performance of their duties under Contioiof 
the Act Collectors and Deputy Collectors are subject to the Deputy 
general direction and control of the Commissioners and the Collectors. 
Boards of Revenue ; and Deputy Collectors are subject to the 
direction and control of the Collectors to whom they are 
subordinate. 

“ All orders passed by a Collector under the Act, not boing No appeal 
judgments in suits or orders passed in the course of suits and <mlcr “ in 
relating to the trial thereof, or orders passed after decree and 
relating to the execution thereof, are appealable to the Com- 
missioner ; and all orders passed by a Deputy Collector are 
appealable to the Collector, but no judgment of a Collector or 
Deputy Collector in any suit, and no order of a Collector or 
Deputy Collector passed in any suit and relating to the 
trial thereof, or aftor decree and relating to the execution 
thereof, are open to revision or appeal otherwise Ilian as 
expressly provided in the Act.” 

Ordors passed in appeal by a Commissioner or a Collector Revision, 
are not opon to any further appeal, but the Board of Revenue 
or the Commissioner may call for any case and pass such 
ordors thereon as they may think proper. 4 * * 

In suits under clauses (2), s (1),° and (7) 7 of section 20 and men appeal 
under section 21 8 of tbe Act, tried and decided by a Collector, ^cofieStw 
if the amount sued for or the value of the property claimed " n ^ or 

does not exceed one hundred rupees, the judgment of the P 

Collector is final and not open to revision or appeal excopt on 
the ground of the discovery of now evidence on matter material 
to the issue, 0 unless in any such suit a question of right to 
enhance or otherwise vary the rent of a raiijut or tenant, or 


1 Bon. Act VI of 1802, u 18. 

* . Act X of 1869, s. 103. Tho party 

against whom tho order may ho given 

may bring a suitiathe Civil Court to 

establish his right : ibid. 

8 Ibid. ss. 106, 107. 


4 Act X of 1869, h. 102. 
8 Ante, pp. 560, 567. 

0 Ante, p. 657. 

5 MM. 

8 Ibid. 

s Act X of 1859, h. 151. 
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any question relating to a title to land, or to some interest in 
land as between parties having conflicting claims thereto, has 
been determined by the judgment, in which case the judgment 
is open to appeal as provided in sections 160 and 161 of the 
Act. 1 

“ Section 155. When any such suit, as aforesaid, in 
which if tried by a Collector the judgment of the Collector 
would be final, is tried and decided by a Deputy Collector, an 
appeal from the judgment of the Deputy Collector lies to the 
Collector.” 3 

“ Section 160. In all suits other than those in which, 
when tried by a Collector, the judgment of the Collector is 
declared to be final, or when tried and decided by a Deputy 
Collector an appeal is allowed to the Collector, an appeal from 
the judgment of the Collector or Deputy Collector lies to the 
District Judge ; unless the amount or value in dispute exceeds 
five thousand rupees, in which case the appeal lies to the High 
Court.” 

“ Section 163. No Collector shall exercise any jurisdiction 
under this Act in respect to any lauds situate beyond the 
limits of the district to which he is appointed, by reason of 
such lands forming part of an estate the revenue of which is 
paid into the treasury of the said district. 

“Section 164. No Deputy Collector appointed under 
Bengal Begulation IX of 1883 (settlement officers), shall 
exercise any judicial powers or other jurisdiction under tho 
Act if entrusted with any police-functions. 

“ Section 165. Assistants to Collectors shall not oxercise 
any powers under the Act unless invested by Government 
with the powers of Deputy Collectors, in which case they may 
oxercise the powers of Deputy Collectors.” 

An appeal lies to the District Judge from a decision of a 
Collector, 3 or of a Deputy Collector, 4 in a suit under section 0 
of Bengal Act VI of 1862 (as to survey or measurement). 

The Bengal Tenancy Act, 1885 (VIII of 1885), applies® to 


i S. 158. 

a As to the power of the Govern- 
ment to appoint a Revenue Officer to 
hear such appeals, see Bon, Act IV of 
18G7, h. 6 . 

a Taruchlsfath Mookerjee v> Hey dee 
Biswas (18G6), 5 W. It,, Act X, It. 17 ; 


Mamwhim Chow&hrmn (Srimati) v. 
Bremclmul Boy (1870), 6 B, L. It,, 1 ; 
11 W. B. F. B., 4, 

4 Mrshmev* Glwlam Khesur (lBGB) t 
9 W. B. 0. R., 520. 

6 S. 1 (3). 
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all the territories then being under the administration of the 
Lieutenant-Governor of Bengal, 1 2 * except the town a of Calcutta, 
any area constituted a municipality under the provisions of 
the Bengal Municipal Act, 1K84, 8 or part thereof, and specified 
in a notification in this behalf by the Local Government,' 4 * 6 the 
division of Orissa, 15 and the Scheduled Districts specified in 
the third part of the first schedule of the Scheduled Districts 
Act, 1874.° 

As to tlic meaning of ‘‘vent” under that Act, sec section 3 (5), and 
Maharaja Kasho Prasad Singh v. Itamrluui Singh (1022), 2 Pat., 183. 

The Act contains the following (amongst other) provisions : 

By section 40 of tho Act power is given to the Collector or Commutation 
Bub-divisional Officer or Settlement Olficor to commute ronts k™i. pftyahl ° 
payable in ln'nd. 7 

No suit lios in any Civil Court to vary or set aside any liar to suit., 
ordor passed by the Collector in any proceeding under 
chapter viu (restriction on alienation of laud by aboriginals), 
except on tho ground of fraud or want of jurisdiction. 8 

By section (54 (4) no suit or other proceeding shall bo Payment of 
instituted against the Secretary of State for India in Council, dcpc "" t ' 
or against any officer of tho Government, in respect of any- 
thing done by a Court receiving a deposit under the foregoing 
sections of the Act, but nothing in this section shall prevent 
any porson entitled to receive tho amount of any such deposit 
from recovering tho same from a porson to whom it has boon 
paid under this section. 

The Collector may appoint an officer to appraise or divide Appraising , 
tho produce, when there is a disputo as to tho quantity, p?miuco! d ' nK 
value, or division, 9 * and he may refer any question in dispute 


1 This now includes tho territories 
subject to tho Governors of Bengal, 
and Bihar and Orissa. 

2 Bee Biraj Mohim Dassi v. (Japes* 
war MalUch (1899), 27 Calc., 202, 

a Ben, Act III of 1884. 

* The Governor in Council of Fort 

William in Bengal. Soo Bon. Act I 
of 1907, s. 8 (1) , H. B. and A. Act I 
of 1908, s, 8. 

6 B and O. Act II of 1913, Sch. T. 

1,6. the Jalpaigori and Darjeeling 

Divisions, the Hill Tracts of Chitta- 

gong, the S&nthai Pargauas, the 

T. O.JM. 


Chota Nagpur Division, and tho 
Mahals of Angul and Banki, 

1 Mohesh JMUla Hnkla v. Basir 
(Hhnkh) (1920), 25 C. W. N«, 714, 

« Inserted by Bon. Act H of 1918, 
s* 2. 

8 Act VfFI of 1885, 88. 69,70. This 
includes a disputo as to shares: 
Bhajan A My v. Gangeslvwar Knar 
(1919), 5 Pat. I«, J., 76; [1919 Pat.], 
461, As to when proceedings bar a 
civil suit, hog 8umj Prasad v. Kant 
tiingh, [1919 Pat.J, 400, 

iiti 
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between the parties for the decision of a Civil Court, but 
subject thereto his order is final. 1 

“ Section 84. A Civil Court may, on the application of the 
landlord of the holding, and on being satisfied that ho is 
‘ desirous of acquiring the holding or part thereof for some 
reasonable and sufficient purpose, having relation to the good 
of the holding or of the estate in which it is comprised, 
including the use of the ground as building ground, or for any 
religious, educational, or charitable purpose, and on being 
satisfied on the certificate of the Collector that the puipose is 
reasonable and sufficient, 2 * * * * authorise the acquisition thereof by 
the landlord upon such conditions as the Court may think fit, 
and require the tenant to sell his interest in the whole or such 
part of the holding to the landlord upon such terms as may bo 
approved by the Court, including full compensation to the 
tenant.” 

No appeal lies from an order under this section. J 

This section has been declared to be in force in the Santhal 
Parganas. 1 

As to the power of the District Judge to appoint a common manage!’ 
in case of a dispute between co-owners of an estate or tenure as to the 
management thereof, sec sections 93 to 100. 

Tlioro is no appeal from an order i ejecting an application for the 
appointment of a common manager.'* 

Any person aggrieved by an entry of a rent settled in a 
rent settlement rent roll prepared under tho Act, or by the 
omission to settle a rent for such entry may institute a suit 
in tho Civil Court which would have jurisdiction to entertain 
a suit for the possession of land to which this entry relates or 
in respect of which an omission was made. 0 

As to the grounds upon which such suit may he brought, see section 
104 h of the Act, as inserted by Bengal Act III of 1898. 7 

As to casements in Eastern Bengal and Assam, see Eastern Bengal 
Assam Act I of 1908, s. 24. 

As to the settlement of rents by a I Revenue officer in cases whore a 


i Act VIII of 1885, s. 70. 

a A majority of the Court hold in 

Goghm Mollah v. Ito mcehur Narmn 

Mahto (1891), 18 Calc., 271, that the 

Collector’s certificate is not con- 
clusive. 

8 Coghun Mollah v. BameUmr 

JSfarain Mahla (1891), 18 Gale., 273 ; 
Peari Mohm Muherji v, Baroda 


Chum Clmcherbutty (1892), 19 Calc., 
485. 

4 Bog. ITT of 3872, s. 3, as amended 
by Beg. Ill of 1899, u. 3. 

5 Hossain Bux v. Mutookdkarea 
Ball (3887), 11 Calc., 312. 

6 Act VIII of 1885, a. 104u. 

7 Prafulla Nath 'Vagan v. Secretary 
of State (1921), 2G C. W. N., 100. 
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settlement of land revenue is not about to be made, see sections 105 to 
108 of the Act. 

There is no second appeal to the High Court from a decision of a 
"Revenue Officer settling rents under section 101 of the Act x 

“ Section 106. 1 2 * In proceedings under the part of the institution of 
Tenancy Act which relates to the settlement of rents and pJv 0 mie lP a 
decision of disputes in cases where a settlement of land 0fiicei * 
revenue is not being or is not about to be made, a suit can 
be instituted before a ltevenuo Officer at any timo within tlireo 
months from the date of the certificate of the final publication 
of tlie record of rights for the decision of any dispute regarding 
any entry whicli a Hcvomie Officer has made m, or any 
omission which such officer has made from the record, whotlier 
such dispute bo between landlord and tenant or between land- 
lords of the same or of neighbouring estates/* or between 
tenant and tenant, or as to whether the relationship of land- 
lord and tenant exists, or as to whether land held rent free is 
properly so held, or as to any other matter, and the JLtevonue 
Officer shall hear and decide the dispute.” 

Tliifl section docs not oust the jurisdiction of the Civil Courts. 4 

It docs not include a suit for possession,* 5 nor can the Ilovouue Officer 
determine a question of title. 0 

As to a suit for a declaration that land in hold rent-free or is hold at 
fixed rents, sec Outfit' llhnmn llazra v. Khhubur All {Pin licit) (1015), 10 
C. W. N., 036 

As to the finality of the itovcimo Officer*}} decision, see section 107. r 

“ Section 109. 8 Subject to the provisions of section 100 a Bar of 
a Civil Court shall not entertain any application or suit eivU^Omlrts^ 
concerning any matter which is or has already boon the 
subject of any application made, suit instituted, or proceedings 
taken under sections 105 to 108 (settlement of rent and 


1 Achha Mian Chowdhry v J>urga 
Churn law (1897), 25 Calc,, MG; 2 
C. W. N , 137. 

2 As amended by Bon. Act 1 of 
1903; IS. B. and A. Act I of 1908, 
s. 27. 

8 As between landlords of neigh- 
bouring estates the only question 
which can bo raised m such proceed- 
ing is as to the possession at the date 
of tho final publication of the rocord ; 
Kali Hundari Debya v Oinja Sankar 
Hanyal (1911), 15 0. W. N„ 971. 

4 tfasln JjJivsan IFazru v. FJ aha bar 


Ali {ttheikh), 19 O. W. N,, 036. 

c Kali Hunt lari Debya v. (Hrija 
Hanlsar Hanyal (U)U), 15 0. W. H., 
974 ; Mlmtmi Kumar v. Kvdar Nath 
a hash (1913), 17 U W, N , 750. 

<* Hum Chmulta lihuuja v. Nanda- 
nandnvananda Gos$ain (1913), 18 
(5. W.H., m 

7 Par ball v. Tools hiJmpri (1918), 
38 0. W.N.,G04. 

8 Ah amended for Western Bengal 

by Bon. Act 1 of 3907, 31, and for 

Eastern Bengal by E, B. and A. Act l 
of 1908, h. 31, 
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decision of disputes where a settlement of land revenue is 
not being or is not about to be made). 1 
Appcais^from “ Section 109a. 2 — (1) The Local Government shall appoint 
"Revenue one or more persons to be a Special Judge or Special Judges 

oncers. f or the purpose of hearing appeals from the decisions of 

Revenue Officers under sections 105 to 108 (both inclusive). 3 

“ (2) An appeal shall lie to the Special Judge from the 
decisions of a Revenue Officer under sections 105 to 108a 
(both inclusive). 

“ (3) Subject to the provisions of chapter xlii of the Code 
of Civil Procedure (dealing with second appeals), 4 an appeal 
lies to the High Court from the decision of a Special Judge in 
any case under this section (not being a decision settling a 
rent), 5 as if he were a Court subordinate to the High Court. 6 

“ Provided that if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of the 
particulars with reference to which the rent of any tenure or 
holding has been settled, the Court may settle a new rent for 
the tenure or holding, but in so doing shall be guided by the 
rents of the other tenants or holdings of the same class 
comprised in the same record as ascertained under section 102 
or settled under section 105 or section 108.” 

As to appeals from orders, see Mathura Nath, Boy GhaudJiuri v. 
Basanta Kumar Ghakravarti (1908), 86 Calc., 510. 

This right of appeal to the High Court is limited by the provisions as 
to second appeal contained in section 100 7 of tho Code of Civil Procedure, 
1908. H 

An appeal lies from an order refusing to rehear an appeal dismissed 


1 This does not apply when the 
suit is withdrawn with liberty to 
bring a fresh suit: 8 oroj Kumar 
Achat ji v, limed Ali Howladar (1921), 
25 G, W. N., 1022. It applies to a 
proceeding under s. 106 (ante, p. 56S) 
of the Act *, Jatindra Nath Chow - 
dhury v. Azizur Iiahuman (1922), 50 

Calc.. *9. 

3 As amend od by Bon. Act III of 
1898. 

3 This has no application to a 
tenancy not govornod by the Bengal 
Tenancy Act : Bamdas Mulcerjee v. 
Biptodos Fal Choudhery (1913), 19 
C. W N., 35. 

4 Ante , pp. 342-345. 

6 See Laid Kvrut Naiam v. Pahik~ 

dhan Pandey (1889), 17 Calc., 820; 


Midnapur Zammdary Company v. 
Sridhaimahata (1922), 49 Calc., 86G, 
following Jnanada Bundari Chow - 
dim am v. Amudi 8arkar (1910), 43 
Calc., 603. 

c Seo Akbar Ali Khan v. Abbas 
(Syed) (1915), 19 C. W. N., 1328; 
Pwthichand Lai Chowdlmry v. Ba- 
sarat All (1909), 37 Calc., 80; 13 
C. W. N., 1149; Bishcshur Bay v. 
Bajendra Kumar (1914), 18 G W. N., 
949; Lukhi Nat am tferowji v. Bam 
Clmndia Bhuiya (1911;, 15 C, W. 

921. 

7 Ante , p. 342. 

3 Act V of 1908. Nafar Chandra 
Pal v. Slmkur (1918), 45 I. A., 183; 
46 Calc., 189 , 23 C. W. N., 345. 
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for default. 1 * It does not lie from an order of remand passed by a fepecial 
Judged 

As to the stay of proceedings in a Civil Court during the Eucord »f 
preparation of a record of rights, see section 111, as amended 
by Bengal Act I of 1907, s. 34, and Eastern Bengal and 
Assam Act I of 1908, s. 34. 3 

“ Section 111a. No suit can be brought in any Civil Court o£ 

in respect of any order directing the preparation of a xecoid 
of rights under chapter x of the Bengal Tenancy Act, 188o 
(dealing with record of rights and settlement of rents), or m 
respect of the framing, publication, signing or attestation of 
such a record, or save as provided in section 104n (antr, p 5 02), 
for the alteration of any entry in such a lecord of a rent 
settled under sections 101a to 104k. 

“ Provided that any person who is dissatisfied •with any 
entry in, or omission from, a record of rights framed in 
pursuance of an order made under section 101, suh-seclion (2), 
clause (cl), which concerns a right of which ho is in possession, 
may institute a suit for declaration of his right under chapter 
vi of the Specific Relief Act, 1877.” 

As to revision of a record of rights by the Board of Revenue in Assam 
Assam, soe Eastern Bengal and Assam Aet I of 1900, s. 30. 

“ Section 144.— (1) The causo of action in all suits between jariadictioain 
landlord and tenant as such shall, for the purposes of the uud<?r Act. 
Code of Civil Procedure, 4 * * bo deemed to have arisen within tho 
local limits of the jurisdiction of the Civil Court which would 
have jurisdiction to ontortain a suit for the possession of the 
tenure or holding in connection with which tho suit is brought.” 

This docs not determine in which Court tho suit is to be instituted or 
the nature of the suit. Xt determines tho local jurisdiction within which 
suits are to be instituted. 0 Tho suit must ho instituted in tho Court of 
the lowest grade competent to try it. 7 


“ (2) When under this Act a Civil Court is authorised to 


1 Manmatha Nutfo 1>mj v. Uada- 

dhar Mono. (1917), ¥> Calc., 038. 

3 Mothuf Chandra Majumdar v. 

TaraSimhar Chose (1903), V 0. W, N., 
440. 

3 See Troylokhyamtk Bose v. Mac* 

Icod (1899), 98 Calc., 98. 

* Act V of 1908. 


& Fa*Mr lialmn v. Dwrka Math 
Chwdkry (1903), 30 Oalo., 453; 7 
0. W. H., 402. 

8 Jlawjo Hoy v. Holloway (1809), 4 
a W. N„ 95. 

9 Ante> p, 830. Fazlur Rahim v, 
JHoarka Nath Chotvdhry (1903), B0 
Calc., 458; 7 0. W. N., 402. 
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make an order on the application of a landlord or a tenant, 
the application shall be made to the Court which would have 
jurisdiction to entertain a suit for the possession of the tenure 
or holding in connection with which the application is 
brought.” 

“Section 153. An appeal shall not lie from any decree 
or order 1 passed, whether in the first instance or on appeal, 
in any suit instituted by a landlord for the recovery of rent 2 
where : 

{a) the decree or order 1 is passed by a District Judge, 
Additional Judge, or Subordinate Judge, and the 
amount claimed 3 4 in the suit does not exceed one 
hundred rupees, 1 or 

(l) the decree or order 1 is passed by any other judicial 
officer specially empowered by the Local Govern- 
ment to exercise final jurisdiction under this section, 
and the amount claimed 3 in the suit does not exceed 
fifty rupees ; 

unless in either case the decree or order 1 lias decided a 
question relating to title to land or to some interest in land 
as between parties having conflicting claims thoreto, 5 * or a 
question of a right to enhance or vary the rent of a tenant, 
or a question of the amount o£ rent 2 annually payable by a 
tenant : 0 

“ Provided that the District Judge may call for tho record 
of any ease in which a judicial officer as aforesaid 7 has passed 
a decree or order to which this section applies, if it appears 
that the judicial officer has exercised a jurisdiction not vested 


1 This includes an interlocutory 
oi dor such as an order of remand . 
GaganchandSardar v. Casper sz (1897), 
4 0. W. N., 14. 

2 This includes a suit for rent by a 
co-sharer landlord: Jogendm Nath 
Ghose y, Paban Chandra Chose (1903), 
7 0 W. N , 908. As to ceases, see 
j ttajum Kant Nag v. Jagcshwar Smgh 
(1892), 20 Calc., 254 ; Watson y. Sree- 
hristo Bhumick (1893), 21 Calc., 132; 
Bon. Act IX of 1880, s. 47. 

3 Bellamy Churn Sen v. Bhut Nath 
Pramamk (1898), 3 C. W. N., 214. 

4 Chained Sheikh v. Naba Gopal 

Ghosh (1914), 19 0. W. 359 ; Kali 

Krishna Biswas v. Bam Chandra 


Batdya (1915), 19 0. W. N., 823. 

c Gauhur AU v. Samiruddm Sheikh 
(1918), 18 0. W. N., 33 
0 See Narain Mahton v. Manofi 
Putt nk (1890), 17 Calc , 489; Anbhoy 
Chinn Map v. Shoshi Bhusan Bose 
(1888), 16 Calc., 155, An order suiting 
aside or declining to sot asido a sale 
in execution of a decree for rout, tho 
decree holder homg tlio purchaser, is 
appealable • Kali Mandal v. llamsar - 
baswa Chalravarti (1905), 32 Calc,, 
957; 9 0. W.N.,721. 

7 This refers to tho judicial oilioer 
spokon of in clause (b ) : Sankai mani 
Debya v. Mathura Bhuyim (1888), 15 
Calc., 327. 
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in him by law, or lias failed to exercise a jurisdiction so vested, 
or has acted in the exercise of his jurisdiction illegally or with 
material irregularity, 1 * 3 * * * * 8 and may pass such order as the District 
Judge thinks fit. 

“ Explanation .— -A question as to the regularity of the pro- 
ceedings in publishing or conducting a sale in execution of a 
decree for arrears of rent is not a question relating to title to 
land or to some interest in land as between parties having 
conflicting claims thereto.” 2 

No appeal lies from : 

(a) a decision of a Special Judge, unclor section 101, cl. 2, of the 

Act I ; ■ 

(b) an application made under section 90 of the Act , 1 

(r) an order setting aside a scale under section 170 of the Act ; * J 

(d) an older under section 174 oi the Act. 1 ’ 

No appeal lies from an ordei winch is not a decree,* c.g. : 

(a) a moasmement under section 90 of the Act, * 

(b) an older setting aside a stile undo)* section 173 '* or section 174 10 

of the Act. 

Where no appeal hot; to the Subordinate Judge it follows that there 
is no second appeal from Ins decision. 11 

As lo tilio power of u Court to determine the incidents of a 
tenancy, see section 158 of tire Act; Jan Li, Itay v. Kalanand 
fitmjh Jurja (11)22), 2 Pat., J 1)2. 

“ Section 181) v. — (1) ia It shall ho competent to the Board Tnuwfrr. 


1 This does not include a mere 

question of law . Hot a uanda /JmuTjrc 
v. Amnia JDasi (1004), 9 0. W. N., 
492, Of ante, pp, 303, 3G0. This 
power can bo assigned to an Addi- 
tional District Jud«,o. hat Botvin 
ZiasaL y. Akhil G hand) it Haul) a 
(1922), 27 0 W.N., 31/>. 

3 Bon Act i of 1907, s. 40; JO. B. 
and A, Act 1 of 190tS. See Nabin 

Ghund / a Ghoudh ury v tiepin Chandra 
Chondhwy (1915), 19 (J. W. N., 953. 

3 Lah Kunl Nat a in v. Palnk- 
dhan Pandey (1889), 17 Calc., 320. 

* Ifossam JJuse v. MutoohdJiam 
Lall (1887), 14 Gale., 812. 

* Jiarabandhu Adhihari v, JIarvtk 
Chandra Dry Pal (1898), 3 0. W. N., 
1H4; Boghu, Singh v. Misti Singh 
(J894), 21 Calc., 825, 

8 Kishori Mohim Boy v. Saroda 


mam l Jaw (1890), X (J. W. N„ 30; 
Snhh Nanitn Lull v. (hi oka Prosad 
(1898), 3 O. W. N., 3 14. 

7 J>ya ( tram v. Hum hul Hahul 
(1897), 2 (J. W. N., 351. Of. ante, 
]). 333. 

8 l Old. 

9 J log ha Singh v. Mian Singh 
(1891), 21 Gale,, 825; llauibandlm 
Adhiknn v. ICariah (Stand) a J)cy Pal 
(1898), 3 0. W. N., 18-1. 

10 SuOh Nit rain > hall v, Gorohe 
Promd (1898;, 3 0. VV, N, 814, 
Kishori Mohan (toy v, Sarodamani 
Dtm (1890), 1 0. W. N , 30. 

11 Phagahali Item* y, A funda Kumar 
Chuchcrbictty (1908), 12 C. W. N., 
835. 

13 Added by JJ. & O, Act IX of 1920, 
s. 2. 
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of Revenue to transfer, and with the previous sanction of the 
Local Government to make rules authorising Revenue Officers 
to transfer any suit or other proceeding, original or otherwise, 
under any provision of this Act, from the file of any subordi- 
nate officer to the file of any other subordinate officer who is 
duly authorised to entertain or decide suits or other proceed- 
ings under such provisions. 99 

As to the validation of certain transfers made prior to the commence- 
ment of the Bihar Tenancy (Amondmg and Validating) Act, 1920, see 
section 2 of that Act (B. & 0. Act IX of 1920). 

“Section 193. The provisions of this Act applicable to 
suits for the recovery of arrears of rent shall, so far as may 
be, apply to suits for the recovery of anything payable or 
deliverable in respect of any rights of pasturage, forest rights, 
rights over fisheries and the like/ 9 

A suit for the rent of a fishery is entcrtainable m ordinary Civil 
Courts, which have jurisdiction in rent suits. 1 

By the Bengal Irrigation Act, 1876, 2 all suits arising out 
of the exercise of the power of distraint for recovery of water- 
rates, or out of acts done under colour of the exercise of the 
said power of distraint or by persons in receipt of the water- 
rates against any agents employed by them in the collection 
of such water-rates, or the sureties of such agents for money 
received or for accounts kept by such agents in the course of 
such employment, or for papers in their possession, shall be 
cognizable by the same Court or authority as would have 
jurisdiction if such water-rates were rent due for the land 
irrigated. 


Patni Sales {Bengal), 

By Section 6 of the Bengal Patni Taluqs Regulation, 1819, s 
“if the security tendered by any purchaser or transferee 
should not be approved by the Zamindar, and the party 
tendering it shall be dissatisfied with such rejection, he shall 
be competent to appeal therefrom by petition or common 
motion in the Civil Court of the district, which authority, if 
satisfied of the sufficiency of the security tendered, shall issue 


1 tihib Prosad Chaudkuri v. Valiai 2 Bon. Act III of 187G, s. 90. 

Pali (1906), S3 Calc., 601. 3 Ben. Beg, VIII of 1819. 



RENT RESTRICTION b. 


509 


CHAP. LVII.] 


an injunction on the Zaminclar to accept it, and give effect to 
the transfer without delay/ 5 

There is no appeal from such order. 1 


Rent Restriction. 

Having regard to the conditions in consequence of theRent^^ 
recent war, temporary provisions which placed restrictions on 
the increase of rent were made by the Calcutta Rent Act, 

1920, 2 the Bombay Rent (War Restriction) Act, 1918, 3 and 
the Rangoon Rent Act, 1920. 4 

As to the duty of the President of the Improvement Tribunal to Revision, 
revise the order of the Pent Controller, see Dauionia v. JaUou (1922), 

27 C. W. N. f 287. 

The High Court can revise an order of the Rent Controller.'* 

Ronibay Presidency. 

In tho territories subject to the Presidency of Bombay, all Suit to be^ 
suits in regard to tenures, and the nature and extent of the Oivifand not 
interest and advantage which in virtue thereof should be S^ eiuw 
enjoyed by the parties concerned, and all suits in which tho 
right of possession of land is claimed, must be brought in tho 
Civil Courts and not in the Revenue Courts, 0 

As to the concurrent jurisdiction of the Civil and Revenue Courts in 
suits for possession, see Ex parte Nayom (I860), 8 Horn. H. 0, A. 0., 108. 


Central Provinces. 

The law of landlord and tenant in the Central Provinces is Geidrai 
to be found in the Central Provinces Tenancy Act, 1920, 7 Tenancy Act, 

By that Act a Rovonuo Officer may detormino applications of 
to sot aside transfers of occupancy rights. 8 ITo has also Revenue 
power in certain cases to enhance tho ront payable by an offi<;er ‘ 
occupancy tenant. 9 

An order for tho ejectment of an occupancy tenant in 


1 In the matter of Soorja Kant 
Acharj Ghowcfo'y (1876), 1 Gale., 889, 

* Bon. Act HI of 1920. 

* Bom. Act Vll of 1918. 

4 Bur. Act II of 1920. 

6 Allen v. Banda (1922), 49 Oaic., 
931 ; Chattcrjee v. Tribedi (1921 ), 20 
G..W. 1ST., 78 ; BasanH Charan & Unha 
v. Bojani Mohan C hatter] ee (1022), 


49 Calc., 928. 

« Act XVI of 1888, s. 1. This Act 
is in force in tho whole of the 
Bombay Presidency except as regards 
tho Scheduled Districts t Act XV of 
1874, s. 0, 

9 C. P. Act I of 1920. 

» Ws. 12 to 34, 

* S. 1G, 
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execution of a decree for arrears shall be transferred to a 
Revenue Court for execution. 1 

As to the power of a Court to refer a case to a Revenue 
Officer to fix a fair and equitable rent for a holding, see 
section 26. 

Any dispute arising between a tenant and his landlord : 

(a) as to the right to make an improvement ; or 

(b) as to whether a particular work is an improvement, 
shall be decided by a Revenue Officer. 2 

“ Section 65. — (2) No Civil Court shall entertain or try 
any suit to recover any rent the payment of which has been 
remitted or suspended by the Revenue Officer, and any such 
suit pending at the date of the order of remission or suspen- 
sion shall be dismissed, and no orders regarding costs shall he 
made.” 

“ Section 83. A decree passed in a suit for arrears, 
whether on appeal or otherwise, by a Judge of a Civil Court 
exercising powers not less than those of a Subordinate Judge 
as defined in the Central Provinces Courts Act, 1917, 3 shall 
not be subject to appeal unless : 

(a) the amount or value of the subject-matter of the suit 

exceeds one hundred rupees ; or 

(b) a question relating to a title to land or some interest in 

land having been determined as between parties 
having eonllicting claims thereto. 

Explanation,— 'Fov the purposes of this section a right to 
hold land rent free or on favourable terms shall bo deemed to 
bo an interest in land.” 

As to the partition of holdings by Revenue Officers, see sections 93 
and 94. 

“ Section 105. Except as provided in this Act no Civil 
Court shall entertain any suit instituted, or application made, 
to obtain a decision or order on any matter which the Chief 
Commissioner, Financial Commissioner, a Revenue or a 
Settlement Officer is, by this Act, empowered to determine, 
decide, or dispose of ; and in particular and without prejudice 
to tho generalty of this provision, no Civil Court shall oxerciso 
jurisdiction over any of tho following matters : 


1 S. 24. 
a 8. 54, 


o 0, P. Act I of 1917. 
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(a) any matter provided lor in section 6 as to the enforce- 

ment by the landlord of his right to purchase the 
right of an absolute occupancy tenant, 1 or the 
reinstatement or retention in possession of such 
tenant ; 

( b ) the fixation, alteration, commutation, enhancement, 

reduction, remission, suspension, or apportionment 
of rent under sections 8, 15, 10, 18, 51, 56, 57, 62, 
63, 64, 65, 66, 87, 93, or 91; 

(v) claims to set asido transfers by occupancy tenants 
unde]* section 13 ; 

(d) disputes i dating to improvements and the determina- 
tion of amount of compensation payable therefore 
under sections 00, 31, or 54; 

(f) the reinstatement in possession of a tenant whose 
holding is treated as abandoned under section 06 ; 

(/ ) the declaration ot sub-tenants as having the rights of 
occupancy tenants under section 40 or 13 ; 

(if) tho declaration ot land to bo a village-sorvice holding 
under section 42 ; 

(h) the ejectment of a village-servant from a village- 
service holding, and the placing of the successor in 
office of such servant in possession of tho bolding 
under section 45 and section 46 ; 

(0 the declaration of a village-servant to be an occupancy 
tenant of a village-service bolding under section 48 ; 

(j) the granting of sanction to transfer cultivating rights 
in sir-land or to croate tenancy rights therein for a 
period oxeeoding five years under section 49 ; 

(/*) the imposition of penalties on landlords and tho award 
of compensation to tenants under sections 05, 74, 77 
or 88; 

(l) claims by tenants to hold land at a rent lower than tho 
assessed 3'ent under section (57 ; 

(in) applications by tenants for permission to doposit rents 
and tho disposal of such deposits byllovonuo Officers 
under sections 68, 69, 70, 71, or 72; 

00 claims to be declared tenants of waste land under 
section 87 ; 

00 the partition of holdings under section 93 ; 


1 For Uofimtiou, soo h. 4, 
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(l>) the partition of a holding which consists partly oE sir- 
land under section 94 ; 

(q) claims to acquire holdings or to be reinstated in 
holdings under section 98 ; 

O') any matter provided for in section 99 as to any land 
held or claimed to be held rent free or at a reduced 
rent; and 

00 any claim to compel the performance of any duty 
imposed by this Act on the Chief Commissioner, 
Revenue Officer, or Settlement Officer. 

“ Section 106. Except as provided in section 105 the 
Civil Courts shall have jurisdiction in all suits between 
landlords and tenants as such : Provided that a Judge of a 
Civil Court of original jurisdiction shall not, unless he is also 
a Revenue Officer, hear any suit for an arrear, other than an 
arrear duo by a sub-tenant.” 


Cl iota Nafipii)'. 

The law on this subject is now to be found in the Chota 
Nagpur Tenancy Act, 1908, 1 as amended by the Chota 
Nagpur Tenancy (Amendment) Acts, 1920. 2 

As to til© methods by which the rent of an occupancy raiyat may be 
enhanced by the Deputy Commissioner, sec sections 27 3 to 30 as so 
amended. 4 

As to the power of the Deputy Commissioner to increase the rent in 
respect of excess areas, see sections 31 to 33. 

As to the power of the Deputy Commissioner to reduce the rent pay- 
able by an occupancy tenant, see sections 34 to 36, as amended. 5 

As to the power of the Deputy Commissioner to determine the rent 
of a non-occupancy raiyat, see sections 37 to 42. 

As to the power of the Deputy Commissioner to authorise the acqui- 
sition of a holding by the landlord for certain purposes, see sections 
60, 62. 

As to the power of the Deputy Commissioner to fine a landlord for 
not granting a receipt for rent or preparing or retaining a counterfeit, 
see section 64. 

As to the power of the Deputy Commissioner or Eovenuo Oilicer 0 to 
commute rent payable in land, see sootions 61 to 63, as amended by the 
Chota Nagpur Tenancy Amendment Act, 1920. 7 


1 Ben. Act VI of 1908. 4 B & O. Act VI of 1920, s. 11. 

2 B. & O. Acts VI and VII of 1920. 5 Ibid. s. 12. 

8 As to revision, see Kartih Clmi- 6 S, 3, XXV. 

dm Ojha v. Gwa Ohmd Mahto (1913), 7 B. & O, Act VI of 1920, s. 20. 

40 Calc*, 618. 
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Ev section 87 Cl) in proceedings with regard to the record institution of 

ot/uwnu v ' x j suits before 

ot rights and settlement ot rents a suit may dg instituted Revenue 
before a Revenue Officer 1 for the decision of any dispute O(fioer - 
regarding any entry which a Revenue Officer 1 has made in, or 
any omission which be has made from, the record except 2 an 
entry of a fair rent settled under the provisions of section 85 
before the final publication of the record of rights, whether 
such dispute be : 

(a) between landlord and tenant, or 

(b) between landlords of the same or of neighbouring 

estates, or 

(<:) between tenant and tenant, or 

(<1) as to whether the relation of landlord and tenant 
exists, or 

(V) as to whether land held rent I too is properly so held, 
or 

(J) as to any other matter ; 3 
and the Revonuo Officer may hear and decide the dispute : 

“ Provided that tho Revenue Ofiicor may, subject to such 
rules as may be made in this behalf under section ‘264, transfer 
any particular case or class of cases to a competent Civil Court 
for trial. 

“ (2) An appeal shall lie in tho prescribed manner and to 
the prescribed officer, from decisions passed under sub- 
section (1 ).” 

There is no second appeal to tho High Court.' 1 


By section 83 rovisional powers aro given to Revenue Revision. 
Officers specially empowered by tho Local Government in 
this behalf and an appeal lies in the prescribed manner and 
to tho proscribed ofiicor from such order on revision. 

As to revision by the High Court, sco anie, p. 357. 

By sectioD 92 “no suit shall bo brought in any Court in Restriction on 
respect of any order directing the preparation of a record of SUIt9, 
rights undor chapter xlii of tho Act, or in respect of tho 

i S. 3 XXV. 4 Jatjdcshwar Dtiyal Singh (Tho- 

a B. & 0. Aot VI of 1020, s. 27. bur) v. Uhagdi Mahtan, P920, 1’at.J, 

» Kg. whether a jaigirdari tenure 302; JUaghubur Sahi (Ua.ja) v. Pratap 

is hereditary or for life; JUghubur Uduy Nath Sahi Den ( Maharaja Sri) 

Sain (Htija) v. 1‘mtapwloy Nath Sahi (1911), 16 C. W. N., 294} Poujdar 
Deo ( Maharaja Sri) (1,91 1), 10 0. W. N„ Sa.hu v. Nerna Bhogta, (.1922, Pat.], 

294, w9 * 
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framing, publication, signing or attestation of such a record or 
of any part of it.” 

As to the bar of suits in other cases, see section 258,jjjos/,pp. 580, 581. 

As to a suit before a Revenue Officer for the decision of any dispute 
regarding any entry in the record relating to priedial conditions or 
regarding any omission to enter any such condition in the record and 
as to an appeal from his decision to a prescribed officer, see section 131. 

As to an appeal from the decision of Revenue Officers with regard to 
the record of privileged lands, see section 120. 

As to a suit to decide disputes as to the rights and obligations of 
raiyats havmg khmt-katti rights, village headmen and other classes of 
tenants, see section 130. 


e< Section 136. Suits and applications before the Deputy 
Commissioner under this Act shall respectively be instituted 
and made : 

(a) in the Revenuo Office of the district ; or 

(b) when the cause of action has arisen within tlio local 

limits of the jurisdiction of a Deputy Collector who 
is empowered to receive such suits or applications 
then in the office of such Deputy Collector ; or 

(c) in the office of the Revenue Officer having jurisdiction 

to entertain the same. 

“ Section 137. The Deputy Commissioner may withdraw 
any suit, application, or proceeding 1 from any Deputy Collector 
or Revenue Officer who is exercising powers of the Deputy 
Commissioner under the Act, and may try it himself or transfer 
it to any Deputy Collector. 

“ Section 138.— (1) When any suit is instituted or applica- 
tion mado in respect of any land comprised in a tenure or 
holding and such land is situated in more than one district or 
sub-division, the district or sub-division in which the greater 
part of such land is situated shall be deemed to bo the district 
or sub-division in which the cause of action has arisen ; 

“ And, if any question be raised respecting the district or 
sub-division in which the greatest part of the land is situated, 
the Board of Revenue or (if the land is situated in ono district) 
the Deputy Commissioner shall decide the question. 

"(2) Except as provided in sub-section (1) no Deputy 
Commissioner can exercise any jurisdiction under that Act in 
respect of any land situatod beyond the local limits of his 


* B. & 0. Act VI of 1020, B. 87. 
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jurisdiction, even if such land forms part of an estate the 
revenue of which is paid into the treasury of his district. 

“ Section 131). J The following suits and applications shall Ceitam suits 
be cognizable only by the Deputy Commissioner, and must be 
instituted by and tried and heard under the provisions of this 1 ^®”^ hy 
Act, namely : Commissioner. 

(1) all suits for the delivery of leases or counterpart 

engagements ; 

(2) (ti) all siots and applications for the determination of 

the rent payable by a tenant for — 

(!j) all suits and applications not otherwise provided for 
in tins Act for the assessment of rent payable by 
a tenant for — 

(r) all suits for arroars of rent on account of— - 
agricultural land, whether subject to the payment of 
rent or only to the payment of dues recoverable as if 
they were rent ; 

(;>) (a) all applications to determine the existence, non- 
existoncc, nature or extent of — 

(]>) all applications for determination of the sum pay- 
able by any person in respect of— 

O') all applications for the assessment of tho sum fairly 
payablo by an person in respect of — 

(d) all applications for damage in respect of exceeding, 
or in respect of interference with the onjoymonl 
of— 

O') all suits for arrears of anything payable in respect 
of— 

rights of pasturago, rights to tako forest produce, 
rights of fishery or other similar rights; 

(i) all suits and applications to eject any tenant of 
agricultural land or to caucol any lease of agricultural 
land ; 

(4a) all suits for the ejectment of a trespasser whoro tho 
plaintiff claims as alternative relief that tho defendant 
bo declared liablo to pay for tho land in his possession 
a fair rent ; 

(5) all suits and applications to recover the occupancy or 
possession of any land from which a tenant has beon 


1 As amended by 2i & 0. Act VI o£ 1920, s. 38* 
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unlawfully ejected by the landlord or any person 
claiming under or through the landlord. 

(6) subject to the provisions of sub-section 5 of section 

74a 1 , all suits by or against a village headman for a 
declaration of title in, possession of, ejectment from, 
or recovery of, his office or land comprised in his 
village-headman’s tenancy, whether based or not on 
an allegation of the existence or non-existence of the 
relationship of landlord and tenant, and whether 
brought or not by or against the landlord of such 
land ; 

(7) all suits, by landlords and others in receipt of the rent 

of land, against any agents employed by them in the 
management of land or the collection of rents, or 
the sureties of such agents, for money recoived or 
accounts kopfc by such agents in the course of such 
employment, or for papers in their possession ; 

(8) all suits and applications in respect of which juris- 

diction is conferred by this Act on the Deputy 
Commissioner.” 


Exclusive 
jurisdiction of 
Deputy 
Commissioner, 


Claim by third 
party to 
interest in 
property 
seized. 


Ab to suits by co-sbaror landlord [or rent, see section 142 
of the Act. 

“ Section 139a. 2 Subject to the provisions of chapter xii, 
no Court shall entertain any suit concerning any matter in 
respect of which an application is cognizable by the Deputy 
Commissioner under section 139, and the decision of the 
Deputy Commissioner on any such application shall, subject 
to the provisions of this Act relating to appeal, be final.” 

Section 206 provides a procedure where a third party 
claims an interest in property seized in execution, and permits 
the party against whom an order is passed by the Deputy 
Commissioner to bring a suit in a Civil Court to establish his 
right : 

Provided that if the property has been sold, the suit shall 
not be for the recovery of the property, but for damages 
against the judgment-creditor by whom the property was 
brought to sale. 


Claim by third 
party to be in 
possession of 
tenure or 
holding. 


Section 211 provides a procedure where a third party 
claims to be in lawful possession of a tenure or holding which 

1 Ab to the determination of a per- 3 Inserted by section 39 of B. & 0. 
son to be village headman when the Act VI of 1920. 
tenancy is vacant. 
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is about to be sold in execution of a decree tor rent, and 
permits the party against whom judgment is given fry the 
Deputy Commissioner to bring a suit in the Civil Court to 
establish his right. 1 

“Section 214. 2 No suit or application shall be enter- Bai of salts, 
tainecl by any Court to set aside or to modify the effect of — 

(a) any sale made under this chapter, save under section 

211, section 212, or section 213 or on the ground of 

fraud or want of jurisdiction, or 

( b ) an order under section 212, sub-section (2), or section 

213, sub-section (2), setting aside a sale. 

“Explanation. — Where property has been sold under the 
provisions of sub-soetiou (3)(/^ of section 210, this section does 
not prohibit an application under rule 72 (3) or rule 91, nor a 
suit under rule 03 or rule 108 of Order XXL of the First 
Schedule to the Code of Civil Procedure, 1903, if such suit 
be instituted within one year of the date of the adverse order. 

“Section 215.— (1) All orders passed by a Deputy Com- Appeal from 
missioner under the provisions of the foregoing provisions of Deputy Com- 
this Act, not being : miHsiouers. 

(a) judgments in suits, or 

(b) orders passed in the course of suits and relating to the 

trial thereof, or 

(c) orders passed after decree and relating to the execution 

thereof, 3 or 

(d) orders passed under sections 20(1 4 or 21] r> 
are appealable : 

(i) to tho Commissioner, or 

(ii) if passed by a Doputy Collector exorcising powers of a 

Deputy Commissioner — iotbo Deputy Commissioner. 

“(2) No judgment of a Deputy Commissioner in any suit 
and no order of a Deputy Commissioner passed in any suit 
and relating to the trial thereof, or after decree and relating to 
the execution thereof, are open to revision or appeal othorwise 
than as expressly provided in the Act. 

“ (S) Orders passed after decree and relating to the execu- 


1 As to revision of an order under 
this seoti o a, see Gcmosh Namyan 

SaM Deo ( Tihait) v. Ghandu Mislri 
(1920), 5 Pat. L. J., 408. See sub- 
section (U) added to this Koction 
by B. & O. Aot Y X o£ 1920, s. 01, 

T. CJ.I. 


2 As amended by sootion 55 of B, 
& 0. Act VI of 1920. 

8 hal Nilmam Math Sethi Deo v, 
BaUieo Das (1920), 5 Pat. L. 3*., 3 OP 

4 Ante, p. 576* 

5 Ante, 570,577. 


:37 



CHOTA NAGPUR APPEALS. 


[ciiap. lvii. 


578 


Bar io further 
appeals. 

He vi sion. 


Appeal in 
coitam cases. 


Apical to 
Judicial 
Commissioner 
or High Court, 


tion thereof, (1) except orders passed under section 206 1 or 
under section 2 LI, 2 or under section 212, sub-section (2), 3 
setting aside a sale or under rule 60, rule 61, or rule 62 of 
Order XXI of the First Schedule of the Code of Civil Procedure, 

1 908, 4 and orders passed under section 213a 5 are appealable to 
the Court to which an appeal from the decree itself would lie.” 

“Section 217. Orders passed by the Commissioner or 
Deputy Commissioner in such appeals shall not be open to any 
further appeal, but the Board or (in the case of appeals 
decided by the Deputy Commissioner) the Commissioner may 
call for any case and pass such orders thereon as it or he may 
think proper. 6 

“ Section 218 — (1) Ln suits referred to in clause (2) (a) 7 
or clause (7) of section 139, tried and decided by a Deputy 
Commissioner, if the amount sued for or the value of the 
property claimed does not exceed one hundred rupees, the 
judgment of the Deputy Commissioner shall be final, and not 
opon to revision or appeal except as provided in sub-section (2), 
unless in any such suit a question relating to a title to land, 
or to some interest in land, as between parties having conflict- 
ing elaims thereto, has been determined by the judgment, in 
which case the judgment is open to appeal in the manner 
provided in section 224 (below). 

« (2) When any such suit in which, if tried and decided by 
a Deputy Commissioner, the judgment of the Deputy Com- 
missioner would be final, is tried and decided by a Deputy 
Collector, an appeal from the judgment of the Deputy Collector 
shall lie to the Deputy Commissioner.” 8 

“Section 224.— (1) In all suits before a Deputy Com- 
missioner under the Act, except — 

(a) suits in which when tried and decided by a Deputy 
Commissioner the judgment is declared by this Act 9 
to be final, and 


* Ante, p. 576. 

2 Ante, pp. 576, 577. 

B Bitestocvr Sah% v. ftainul Bah* 
man, [1923 Pat.], 195. 

4 Ah amended by section 50 of 
B. &0. Act VXof 3920. 

« Ibid, 

• phe High Court has no powor of 
revision except in the mattoi' of 
suits : Gopal Ban v. Hilnamyan Singh 


(3917), 3 Pat. L. J., U5. 

7 As amendod by section 57 of 13, 
& O. Act VI of 1920. 

8 Durga Piasad Nath v. Ganpat 
Dholi, [1917 Pat.], 183; Lachmina- 
rain Aganoala v. Thakwkan Dntta 
(1919), 4 Pat B. X, 163. 

9 Boot! on 58 of B. & 0. Act VI of 
1920. 
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(Jij suits in which when tried and decidod by a Deputy 
Collector an appeal is allowed by this Act 1 to the 
Deputy Commissioner, 

an appeal from the judgment of the Deputy Commissioner 
shall lie to the Judicial Commissioner unless the amount or 
value in dispute exceeds five thousand rupees, 2 in which caso 
the appeal lies to the High Court. 

“ (2) 3 Save where otherwise expressly provided in this Act 
or by any other law for the time being in force, a second 
appeal pbn.11 lie to the High Court from any appellate docroe 
passed by the Judicial Commissioner under this chapter or 
from any order passed by him on appoal under section 215, 
sub-section (3), or any of the following grounds, namely : 

(a) the decision being contrary to law or to some usage 

having the force of law ; 

( b ) the decision having failed to determine some material 

issue of law or of usage having the force of 
law; 

(<■) a substantial error or defect in the procedure provided 
by the Act which may possibly have produced error 
or defect in the decision of the caso upon the 
merits ; 

and the provisions of Part VII 4 and of Order XL! 5 * * of the 
First Schedule to the Code of Civil Procedm-e, 1908, shall 
apply, so far as may be, to such appeals. 

“ Section 225.— ( 1) Where in analogous suits some appeals 
have been presented to the Deputy Commissioner and others 
to the Judicial Commissioner, the Judicial Commissioner may, 
on the application of any of the parties, transfer to his own 
Court the appeals pending in the Court of the Deputy 
Commissioner. 

“(2) Where in analogous suits some appeals lie to the 
Deputy Commissioner and others to the Judicial Commissioner, 
a plaintiff or defendant whose appeals would ordinarily lie to 
the Deputy Commissioner may, if an appeal in any such suit 


1 Section 58 o£ B. & O. Act VI of 1 Pat., 32. 

1920* 8 Ah substituted by {3. & 0. Act VC 

8 Jn caso of collective suits under of 1920, s. h8 (2). As to decisions 

section 340 tlio collective amount under n. 87, soo <m/c, p. 573, 

determines the forum of appeals: * Ante, pp. 834-352, 

Chmtdhim Shy am Nwrain Singh v. J ute, p. 352. 

Siucharm Sahu, (1921 Pat*], 345; 


Hearing of 
appeals by 
.1 udicial 
< immniHsiener 
mstead of by 
Deputy Com- 
mitfsionei. 
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Second appeal 


Judgment by 
default. 


Certificate 

procedure. 


Bar to suits 
and finality of 
decisions. 


has been presented by any other plaintiff or defendant to the 
Judicial Commissioner and admitted, present his appeal to the 
Judicial Commissioner instead of to the Deputy Commissioner, 
and the Judicial Commissioner may hear and decide the 
same.” 1 

If any of the cases are above Tfcs.100 an appeal lies in all of them to 
the High Court. 2 

As to revision by the High Court, see ante , pp. 354-873. 

By section 228 in all cases in which the Deputy Com- 
missioner sets aside a judgment or order passed by default his 
order his final, but in all appealable cases in which he rejects 
an application to set it aside an appeal lies to the tribunal to 
which the final decision in the suit would be appealable. 3 , 

As to special provisions with respect to mundan khunt-kattidars, 4 * 
see chapter xviii of the Act. 

As to the summary procedure for the recovery of rents 
under the Bihar and Orissa , Public Demands Becovery Act, 
1914, 6 see chapter xvk added to the Chota Nagpur Tenancy 
Act, 1908,° by section 60 of the Chota Nagpur Tenancy 
Amendment Act, 1920. 7 

<c Section 258. 8 Save as expressly provided in this Act, no 
suit shall be entertained in any Court to vary, modify, or set 
aside, either directly or indirectly, any decision, order, or 
decree of any Deputy Commissioner or Revenue Officer 9 in any 
suit, application, or proceeding under section 29, 10 section 32, 11 
section 35, 12 section 42, 13 section 46, sub-section (4), section 
49, section 50, 11 section 54, 15 section 61, 16 section 63, 17 section 
65, section 73, section 74a, section 85, section 86, section 87, 18 


1 Sadanwi d Tcuoari v. Debnath 
Mcmjhi , [1922 Pat.], 154 , s.c. [1917 
Pat.], 287. 

a Ibid . [1917 Pat.], 287. 

8 As to default by a minor sued as 
a major, seo ChandTmri Slug am Na- 
rain Singh v. Simha/rcm Sahu, [1921 

Pat.], 345; 1 Pat., 32. 

* For definition, see s. 8. 

6 B. & O. Act IV of 1914. 

* 1 mi. Act V of 1908. 

* B. & 0. Act VI of 1920. 

* As amended by B. & 0. Act VI 

of 1920, s. 66. 


9 This includes the Judicial Com- 
missioner : Oanesh Narain Sahi Deo 
v. Piotap Udai Nath Sal a Deo (1915), 
43 Calo., 186 ; 19 0. W. 998, 

10 Ante, p. 572. 

11 Ibid. 

13 Ibid. 
i® Ibid . 

“ Ibid. 

16 Ibid . 

Ibid. 

17 Ibid. 

** Ante , p. 573 
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section 89, 1 section 91, 2 3 or under chapters xiii,” xiv, 4 5 xv, G 
xvi, 6 or xviii, 7 8 except on the ground of fraud or want 
of jurisdiction, and every such decision, order, or decree 
shall have the force and effect of a decree of a Civil Court in a 
suit between the parties and subject to the provisions of this 
Act relating to appeal shall be final.” 

Section 204 (viii) of the Act gives to the Government Special 
power to prescribe the officer to hear appeals, and the Judicial comt 
Commissioner is the prescribed officer under the rules. The 
provisions for appeal appear to have been overlooked in 
section 258, and it must therefore be understood that the 
special Appellate Court in 'Revenue cases, in deciding a 
dispute under the Act, performs the functions of a Revenue 
Offieer. s 

No suit lies to vary or set aside any order or decision Chota Nagpur 
made under the provisions of the Chota Nagpur Tenures Act, enures 
1869 (Bengal Act II of 1869), 9 which was an Act passed for 
the purpose of ascertaining, regulating, and recording certain 
tenures in Chota Nagpur. 


Madras . 

The law on this subject in force in tho Presidency of 
Madras is to be found in the Madras Estates. Laiul Act, 1908, 10 
as amended by the Madras Estates Land Act Amendment 
Act, 1909. 11 

Those Acts extend to the whole of tho Presidency of 
Madras except the Presidency Town, tho district of Malabar, 
and the portion of the Nilgiri district known as the Bouth- 
East Wynaad. 

These Acts contain the following (amongst other) pro- 
visions : 

Nothing in section 71 (payment or refund of deposit for deposit of 


1 Ante, p. 573. 

* Stay of proceeding, 

3 Trcedial conditions. 

* Privileged lands. 

5 Khtmfc-katfci rights, 

a Judicial procedure. 

7 Ante, p. 580. 

8 Qane&h Naraln Bahi Deo v. Dio- 

tap (Jdai Nath Bafti Deo (1915), A3 

Cale.,130; 10 0. W. N., 008, 

* Ben. Act II of 1800, 00. 


Mad. Act 3 oJ 1008. tfa r defini- 
tion of “estate” see h. 3 (2) of the 
Act; Upa&rashia Venkata Bastruln 
v. Bectharamudu (Dm) (1019), 40 
L A., 323 ; 43 Mad., ICO; 21 Bom. 
L. it., 025; Zemindar of Banivara- 
puyet v. Zamindar of Bouth Vallur 
(3918), 40 T, A., 38; 42 Mad., 355; 23 
U. W. N. t 073; 21 Bom, L. R #l 022, 

“ Mad. Act IV of 1909. 
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suits. 


Suit foi com- 
pensation. 


Recourse to 
Civil Court for 
setting aside 
or modifying 
Distiict 
Collectors 
ordei. 


Right of 
appeal. 


rent) prevents any person entitled to receive the amount of 
any such deposit from recovering the same by suit in a Civil 
Court from a person to whom it has been paid under this 
section. 

By section 72 no suit or other proceeding shall be insti- 
tuted against the Secretary of State for India in Council or 
against any officer of the Government, in respect of anything 
done by a Collector or other officer regarding a deposit of rent 
under sections 68 to 71. 

Civil Courts have jurisdiction to try a suit by a ryot to set aside a 
sale of his holding which was held under the provisions of chapter vi 
of the Act. 1 * 

“ Section 91. Any person aggrieved by an order under 
section 89 or section 90 directing any property to be delivered 
up or restored or its value to be paid to the distrainer, may 
institute a suit before the Civil Court against the distrainer 
for compensation.” 

A Bevenue Court cannot set aside a sale under sections 111 and 118 
of tho Act. s 

A landholder who is dissatisfied with an order of the 
District Collector under section 188 (repair of irrigation 
works) may sue in a Civil Court to have it set aside or modified 
on either of the following grounds : 

(a) that he is under no obligation to repair the irrigation 

work concerned ; 

(b) that the portion of the charge which he is liable to pay 

under sub-section (1) has been wrongly calculated. 

If the order is set aside or modified the Court shall direct 
tho refund of any amount found to have been improperly 
levied. 3 

“ Section 142. No Civil Court shall 4 issue an injunction 
or, save as provided in section 188, entertain a suit 3 regarding 
a District Collector’s proceedings under chapter vii (relating 
to repair of irrigation works), but from any order issued by a 
District Collector 5 under this chapter other than an order 
under section 138, an appeal shall 0 [unless otherwise pro- 

1 Jktujah of Bamrnd v. Venkata - 3 Added to section 138 of Mad. Act 

ramaiyvr (1922), 45 Mad , 890. I of 1908, by Mad. Aot IV of 1909, 

a Jagannadhu Charynki v. Satya- s. 6. 

mrayam VaraprasacUt Ban (1919), 4 Mad. Aot IV of 1909, s. 7. 

43 Mad., 351. 5 Ibuh 
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vided lor in Part B ol the schedule to this Act] lie to the 
Board of Revenue, whose decision shall be final/’ 

“ Section 161. Where possession has been delivered under lMonnmation 
section 160 (execution ol order to put landlord in possession), of ionancy 
the defaulter may file a suit in a Civil Court within three 
months from the date of delivery for an order to set aside the 
proceedings and to restore him to possession, and subject to 
the result of such suit, if any, the defaulter’s right and 
interest in the premises shall cease and determine. 

“ Section 162. Nothing in sections 158 and 161 shall Savim- clause, 
apply to any land in which the tenant has a saleable interest. 

“ Section 168. — (1) Any person who otherwise than by Ejectment, ui 
inheritance or legal transfer occupies ryoti laud in an estate treBI,tlsh< ‘ r * 
and has not been admitted as a ryot by the landholder shall 
be liable to^ ejectment as a trespasser by suit in a Civil 
Court/’ 

“ Section 171. An appeal, if presented within two months Apical <o,anii 
from the date of the order appealed against, shall lie from superior 
every order passed by a Revenue Oilicer oil uny objection authXtv 
made under section 169 (as to an entry on a settlement 
record), and sucli appeal shall lie to such superior Revenue 
authority as the Local Government may by rule proscribe or 
to an officer specially empowered by Lho Local Government 
in this behalf. 

“ Section 17 ‘2. The Board ol Revenue may, in any case, Emmon by 
on application or o£ its own motion, direct the revision of any kIw-uim*. 
record of rights, or any portion of a record of rights, at any 
time within two years from tho date of the fiual publication 
under sub-section (2) of section 166, or if there has been a 
settlement of rent under section 168, two years from the date 
of republication under sub-section (8) of section 170, but not 
so as to affect any ordor passed by a Civil Court under section 
173 : 

“Provided that no such direction shall ho made until 
reasonable opportunity has been given to tho parties con- 
cerned to ap]>ear and bo heard in tho matter. 

“Section 173. — (1) Any person aggrieved by an entry in Entries in 
a settlement record prepared undor sections 168 to 171, and icwra'whon 
incorporated in a record of rights finally published under "Simi | jy 
sub- section (3) of section 370, or by an omission to settle a 
rent, may institute a suit in the Civil Court which would have 
jurisdiction to entertain a suit for the possession of the land 
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to which the entry relates, or in respect of which the omission 
was made. 

“ (2) Such suit must be instituted within six months from 
the date of the final publication of the record of rights under 
sub-section (8) of section 170, or, if an appeal has been pre- 
sented to a Revenue authority under section 171, then within 
six months from the date of the disposal of such appeal. 

‘*(8) Such suit may be instituted on any of the following 
grounds, and on no others, namely : 

(a) that the relation of landholder and ryot does or does 
not exist , 

(h) that the land is not liable to the payment of rent ; 

(r) that the land, although entered in the record of rights 
as being hold rent free, is liable to the payment of 
rent ; 

(<l) that any entry made under clauses (d), (e), and (j) of 
section 165 is incorrect : 

(c) that special conditions in respect of holding at a 
favourable rate have boon wrongly recorded or 
omitted ; 

(/) that the Revenue Officer has wrongly fixed the date 
from which the operation of the settled rent under 
the provisions of section 177 should take effect. 

“ The Secretary of State for India in Council shall not bo 
made a defondant in any such suit.” 

“ (4) If the Court finds that the entry relating to rent is 
incorrect it shall, in cases (a) and (b) mentioned in sub-section 
(8), declare that no rent is payable, or direct that the Collector 
shall fix a fair and equitable rent ; in case (c) it shall declare 
that the land is liable to rent ; in cases (d) and («) it shall 
decide what the entry shall be, and in case (,/") it shall declare 
the date from which the rent settled is to take effect. 

“ (5) When a Civil Court has passed final orders or a decree 
under this section, it shall notify tho same to the Collector of 
the district.” 

“ Section 178. — (1) When an application has been made 
under section 168, no suit or proceeding shall be commenced 
or continued in any Civil or Revenue Court under sections 30, 
38, and 40 until after the final publication of the record of 
rights under sub-section (3) of section 170. 

“(2) When an order has been mado under section 164 
directing the preparation of a record of rights, no Civil or 
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Revenue Court shall entertain or proceed with any suit or 
application for the alteration of the rent in the area to which 
the record of rights applies until after the final publication of 
such record of rights. 

“ Section 170. No suit shall be brought in any Civil ^nULon o£ * 

~ . . _ _ .. .. jurisdiction of 

Court m respect of any order directing the preparation of a omi Oomts m 
record of rights under chapter xi, or m respect of the Tent, e * 
framing, publication, signing, or attestation of such a record nt° the 
or of any part of it, or, save as provided m section 17*), for the rights 
alteration of any entry in such a record of a rent settled under 
sections 1G8 to 172. 

“ Provided that any person who is dissatisfied with any 
entry in, or omission from, a record of rights framed in pur- 
suance of an order made under sub-section (1) of section 1G1, 
which concerns a right of which ho is in possession, may 
institute a suit for declaration of his right under chapter vi 
of the Specific .Relief Act, 1877.” 

44 Section 18G. — (1) A principal Civil Court of original Acquisition by 
jurisdiction may, on the application of a landholder, laud for 

“ and on being satisfied that lie is desirous of acquiring the other^miportea, 
whole or part of a lidding in his estate for some reasonable 
and sufficient purpose, having relation to the good of the hold- 
ing or of the estate, including the use of the ground as building 
ground or for any religious, educational or charitable purpose 
or for tho opening and working of mines, 

“ and on being satisfied on the certificate of the Collector 
that the purpose is reasonable and sufficient, authorise the 
acquisition thereof by the landholder upon such conditions as 
the Court may think fit, and require the ryot to sell his interest 
in the whole or such part of tho holding to the landholder, 
upon such terms as may bo approved by the Court, including 
full compensation to tho ryot. 

“ (2) In determining tho amount of compensation, the 
Court shall be guided, so far as may bo practicable, by the 
provisions of sections 23 and 24 of tho Land Acquisition Act 
(i of 18D4), and shall add fifteen per centum to the full value 
of the land and improvements made by the ryot as compensa- 
tion for the compulsory acquisition. 

44 Provided that, if tho laud has been acquired for the 
opening and working of mines, the Court shall, if tho ryot 
has any right in tho minerals, award compensation for such 
right.” 
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“ Section 189.— (1) A Collector or other Kevenue Officer 
specially authorised under this Act shall hear and determine 
as a Revenue Court all suits and applications of the nature 
specified in Parts A and B of the schedule, and no Civil Court 
in the exercise of its original jurisdiction, 1 shall take cognizance 
of any dispute or matter in respect of which such suit or 
application might be brought or made. 

“ (2) Decrees and orders passed under sub-section (1) shall 
be subject to appeal as provided in the sixth column of Parts 
A and B of the schedule. 

“(8) The decision of a Revenue Court or of an appellate or 
revisional authority in any suit or proceeding under this Act 
on a matter falling within the exclusive jurisdiction of the 
Revenue Court shall be binding on the parties thereto and 
persons claiming under them, in any suit or proceeding in a 
Civil Court in which such matter may be in issue between 
them,” 


SCHEDULE. 

Part A.— Suits Triable by a Collector. 


Serial Section Desouptmn ai Suit 

N umber ot Act 


Court, it any, to which 
an appeal Le& 


1 

«j 

3 

4 


G 


30 

38 

40 


Suit bo eject a trespasser from 
whom payment has been taken. 
For enhancement of rent payable 
by a ryot. 

For reduction oi rent. 

For commutation of rent. 


District Court. 


>» 


(а) Against the decree 

so iar as it allows 
or roiusoa com- 
mutation — Dis- 
trict Collector. 2 

(б) Against the decree 

fixing the valua- 
tion at tirao of 
commutation iu 
so far as it deter- 
mines the sum to 
ho paid as money 
rent or the time 
from which such 
commutation 
shall take effect— 
District Court. 


a This includes a Presidency In- 31. 

solvency Court : In the matter of 2 Sivunupandia Themr v. Zamin- 
Chidambara Ch&tty (1920), 45 dar of CJflcad (1917), 41 Mad., 109. 
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Paki A — continued. 


Neiui 

Vimibei 

See bum 
<>i Act 

I)liSUll>tlOU oi Suit 

Oolllt, 1 
.111 

5 

55 

To obtain a putt ah. 1 

Diski< 

6 

5G 

To enforce acceptance of puttah 

! 

7 

65 

Foi compensation for withhold- 
ing receipt. 

1 

8 

77 

By landholder to recover arrears 
of lent 2 

>> 

9 

88 

For damages when distrained 
propei ty is stolon, lost, dam- 
aged or destroyed. 

jj 

10 

95 

i By ryot to set aside distress. 


11 

102 

| To recover irom defaulting pur- 
i chaser dolicicncy m price and 

' costs resulting irom second 

sale. 

1 77 
a 

12 

IL2 

' To contest the rigid of sale oi a 
! holding 

1 

13 

123 

1 To iccovorlrom defaulting ptn- 
1 chasor defieieticy in puce and i 

; costs resulting fioin second , 

sale 

For payment of tlio subsequent 
rout. 

I ** 

14 

127 (c) 

! 

1 

i ” 

15 

114 

To recover lllogal exactions. 


LG 

J49 

To l>e indemnified against loss 
ol rent when a holding is re- 
linquished. 

” 

17 

151 (1) 

To eject a ryot 3 

jj 

18 

151 (2) 

For compensation or for an in- 
junction or for the repair ol 
the damage or waste. 

>> 

19 

153 

To eject a uon-oceupancy ryot. 1 [ 

it 

20 

100 

To sot aside warrant o£ eviction. 


21 

213 

For damages not othorwisc pro- 




vided for. 

i 



, Court 


1 Ramanathan C hotly v. Atwta 
chelam Chcltwr (1920), 44 Mad,, 43. 

2 Whoro one only of several joint 
inaindars has anqinrodihekudivaram 
mtorost a Hint does nob be in the 
Civil Court for rout: Xtajachari v. 

Tirumnqoor Devaslanam (1018), 4J 
Mad., 724. See exception to section 8 
of tho Act. This provision applies to 
a suit brought by au inam&ar : Appn* 
lanarasimhulu v. thmyasi (10X2), 88 
Mad., 33. A llovoimo Court lias no 
jurisdiction to try a suit for rent of 
private lands as destined in section 3 
(10) of the Act: Appa llao Bahadur 
{Sri Raja) v. Nayawna (1013), 30 
Mad., 7. “Bent” does not hero 
include money duo for pasturage: 
Uaja of Vcnlmtagirl v. Ayyapareddi 


(1013), ‘38 Mad., 738, 

3 {J'juidmshla Venkata Sasfmlu v. 
Set dlummwdu (Dm) (1010), 40 I. A., 
123; 43 Mad., 100; 21 Bom. L». R. f 
025. Sot* Surynnarayana v. Patnnna 
(1018), 45 X. A., 209; 41 Mad., 1012; 
S.O. xn Court below (1913), 38 Mad,, 
GOB. 

4 That is on the grounds men- 
tioned in s. 153. As to ejectment on 
other grounds, see Ponnnsamy Padrt- 
yachi v. Kampimduyan, (1014), 38 
Mad., 843. As to a decree granted 
boforo tho commencement of tiio Act, 
see Jamyam ttomadu v. Zamindar of 
Mirmpurum (ID 18), 42 Mad. , 315* An 
to a suit for ejectment from £>aiituro 
land, sue post, p, 589, 
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Part B. -‘Applications to be disposed op by a District Collector, 
Collector, or other Revenue Officer. 


Sonal 

Number 

Section 
of Act 

Description of application 

Court, if any, to which 
an appeal lies 

1 

15 

As tu the i lght to make au uupro ve- 
in out or as to whether a particular 
work is or will be an nnpio\ enient. 

District Colleetoi. 

2 

10 

To register improvements. 

Against refusal to 
register — District 
Collector. 

3 

17 

For recording evidence relating to 
an improvement. 

Against refusal to 
locord evidence— 
District Collector 

4 

25 

Foi settlement ol a lair and equit- 
able lent. 

District Collector. 

5 

32 (2) 

For revision of enhancement of lent. 

District Court. 

0 

42 

Foi alteration of lent with area 

District Collector. 

7 

45 

For determining sum payable by a 
person occupying land othoiwise 
than by inheritance or legal trans- 
fer. 

District Court. 

8 

4G 

i (proviso) 

For settlement oi rent of land for 
the purpose of the section. 

District Collector. 

9 

! 18(2) 

; For ejecting a lion-occupancy ryot. 

j> >> 

10 

54 

For permission to tile puttah in the 
office of 0011001 . 01 ’ or otlioi ofhceL. 

>♦ >> 

LI 

; 08 

For permission to deposit rent m the 
office of Collector or other ollioer 

>> >> 

12 

71 (8) 

I For repayment ot doposited lent 1 

Nono. 

13 

74 

Foi deputation of officer to make 
the appraisement of division 


14 

89 

By third person having a light or 
interest m distrained property. 2 

>* 

15 

90 

For do Li very of property fraudulently 
conveyed to pi event distress or 
for payment of the valuo of such, 
property 2 

For restoration of distrained pro- 
perty forcibly oi clandestinely 
taken away, or for payment of the 
valuo of such property. 


10 

90 


17 

10G (5) 

For determination of distress ex- 
penses. 


18 

114 

Foi sale of holding. 

n 

19 

131 

To sot asido sale of holding. 

>» 

20 

133 

For grant of time to pay arrears duo. 

tt 

21 

187 a 

(By a landholder against) 4 an order 
under section 137 for the repair of 
an irrigation work. 

District Court. 

22 

137 

By ryots to execute works in default 
of landholder. 

Against refusal to 
author! so execu- 
tion — District 
Court. 

23 

139 

For the recovery of the cost of the 
repair of an irrigation work. 

District Court. 


1 This does not bar a suit in a Civil 
Court; s. 71. 

2 This does not prevent a suit in a 
Civil Court for compensation : s. 91. 

* The figure 14 137 ” was substituted 


for « 135 ” by s. 10 of Mad. Act IV of 
1909. 

4 These words were substituted for 
the word “ For ” by s. 10 of Mad, 
Act IV of 3909. 
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Part B. — continued. 


Sei ul 

N umbei 

Section 1 
of Act. 

24 

141 

25 

145 (2) 

26 

149 (1) 

27 

158 


JUescnption of application 


Ooiu t if any, to v hn li 
an appeal In ■> 


For determination ot irrigated or 
unnrigated late. 

Foi determining ront whou holding 
is sub-divided or transferred. 

For revision of fcho apportionment ot 
rent made by a landholder. 

For issue of warrant to enter upon 
and take possession of the pro- 
mises 


j I>i&tiict Collector. 

I 

| j» »> 

! j» »> 

i 


The following suits are cognizable by the Civil Courts only: 

(a) A suit lor a declaration that a sale of a holding under section 111 

of the Act is void having legard to section 135 of the Act. 1 

(b) A suit for ejectment from pasture lands, and for pasture rent. 2 

“ Section 190. — Cl) A second appeal shall lie to the Board Second 
of Be venn o against Hie orders passed on appeal by a District app,als ' 
Collector in the case of an application under section 15 or a 
suit under section 40.” 

The High Court has power to transfer appeals under the Tranter. 
Act from the Court of one District Judge to the Court of 
another District Judge. 3 4 

There is no appeal to the High Court trom orders made by a District 
Judge under the Act. J 


Subject to the rules as to second appeals 5 * there is a second Second 
appeal to the High Court from an appellate decree of the appcaR 
District Judge, 7 but nono from an appellate decree of the 
Collector. 8 Such appeal is not barred by section 102 of the 
Civil Procedure Code. 9 


The High Court has also powers of revision. 10 Revision. 

“ Section 201. — (1 ) The District Collector may, by written Transfer of 

caws. 


1 Chidambaram Pillai v. Muiham- 
mal (1014), 38 Mad., 1042 

2 Baja of Venkatagvn v. Ayyapa 
reddi (3 913), SB Mad., 738. 

2 S. 302 (a) of tiio Act; Act V of 
1008, b. 24, ante, p. 320. 

4 Venkata Banmyya (Jiajah) v. 

Veeraswami (1917), 41 Mad., 554. 

4 Ante,j)$. 842-34G. 

4 Seo s, 102 of the Aol : Venkata- 

rainier v. VaithiUnga Thambiran 

(1013), 38 Mad., 655, 


7 Soo Sminnpunclia TJmar v, Za- 
mindar oj Urkad (1917), 31 Mad., 
300. 

8 Ibid. 

® Acfe V of 1908: Zamindar of 
Tarla v. Kanda Bmikivadu (1020), 
44 Mad., 607. 

30 Paranmmmy Aiyangnr v. Ala . 
min Natchiar Ammal (1018), 42 
Mad., 70 ; liamasami Goundanv.Kali 
(lounclcm (1918), 42 Mad,, 310, Seo 
ante , p, 857, 
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order, distribute, in such manner as appears fit, any business 
cognizable under this Act by any Collector or other Revenue 
officer of the district, and by like order be may withdraw any 
case pending bofore such Collector or other Revenue Officer 
and either dispose of it himself, or by written order refer it 
for disposal to any other Collector or Revenue Officer in the 
district. 

“ (2) The Board of Revenue shall have the like powers of 
distribution, withdrawal, and reference in respect of all District 
Collectors and, notwithstanding any order of the District 
Collector passed under sub-section (1), im respect of Revenue 
Officers subordinate to him. 

“ Section 205. The Board of Revenue or the District 
Collector may call for the record of any proceeding before a 
Revenue Officer from whose decision no appeal lies, if such 
officer appears to have exercised a jurisdiction not vested 
in him by law, or to have failed to exercise a jurisdiction 
so vested, or while acting in the exercise of his jurisdiction to 
have contravened some express provision of law affecting the 
decision on the merits, where such contravention has produced 
a serious miscarriage of justice ; and the Board of Revenue or 
tho District Collector, as the case may he, may, after hearing 
the parties if they attend, pass such order as seems fit. 

“Section 206. The Local Government may invest any 
Revenuo or Judicial Officer with all or any of the powers of a 
Collector, for any local area, in respect of all or any classes of 
original suits or proceedings instituted under this Act, and 
may withdraw such powers, and tho decisions passed by such 
Revenue or J udicial Officer shall be subject to appeal as if they 
were the decisions of the Collector who would have taken 
cognizance of the suits or proceedings if the Revenue or 
Judicial Officer had not been so invested. 

“ Section 207. The Local Government may appoint an 
officer, in addition to the District Collector, to exercise all or 
any of the powers of a District Collector under this Act. 

“ Section 208. In the Scheduled Districts of Ganjam and 
Yizagapatam the Agent to the Governor, aud in the Scheduled 
Districts of Godavari the Government Agent, shall for the 
purposes of this Act be the District Collector, and the 
Assistant Agents in these districts shall for the same purposes 
be Collectors. 

“ Section 209.— (1) All suits or proceedings brought or 



CITAP. ITVII.] 


ORISSA. 


501 

taken under this Act shall be brought or taken in the revenue suits or 
division in which the holding or major portion of the holding P loccccllllj;s * 
in connection with which the suit is brought or the proceedings 
are taken is situated. 

a (2) Subject to the orders of a District Collector, a Col- 
lector or Revenue Officer may sit for the disposal of suits and 
proceedings under this Act in any place within the district.” 

u Section 218 — (1) Any person deeming himself aggrieved Gennai right 
(a) by any proceedings taken under colour of this Act, or (h) 
by neglect or bieach o! any of its provisions, shall be at 
liberty to seek redress by tiling a suit for damages before the 
Collector. 

“ (2) This section shall not be deemed to bar any right of 
action in a Civil Court in any case not taken out of its juris- 
diction by this Act. 

“ 60 Provided always that any person who filos a suit for 
damages under sub-section (1) shall not be entitled to iile a 
suit in respect of tho same cause of action before a Civil 
Court.” 1 


Or ism. 

The Orissa Tenancy Act, 1913 (B. & 0. Aet II of 1913), 
which applies to the districts of Cuttack, Puri, and Balasore, 
except any area or part of an area which is constituted a muni- 
cipality under the Bengal Municipal Act, 1884, and which is 
specified in this behalf by notification issued by tho Local 
Government, contains the following (amongst other) pro- 
visions : 

As to the power of the Collector to decide whether a tenure Transfer's of 
is transferable, see sections 14 to 16. tomims. 

“ Section 17. No decision of the Collector under sections civil court. 
14, lf>, or 16 shall affect the right of the landlord or of the 
transferee to establish the transferability or otherwise of the 
tenancy by suit in the Civil Court.” 

As to the powor of a Collector to determine whether the Transfer of 
transfer of an occupancy holding may bo allowed, soo sections KinT y 
30, 31. 

“ Section 31.— (6) An appeal shall lie, to tho Collector of Appeal, 
the district from any order passed under sub-section 3 (decision 
as to whether landlord had good and sufficient reason to object 


1 Ante , p. 5R6. 
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to transfer) by an officer subordinate to him, and his order in 
appeal shall, subject to any oidor which may be passed by the 
Commissioner on revision, be final : 

“Providod that an appeal shall lie to the Commissioner 
from any order passed by the Collector under sub-section 8, 
and the order of the Commissioner on appeal shall be final.” 

As to enhancement of rent by suit see sections 35 to 44. 

As to a suit by an occupancy-raiyat for reduction of rent, 
see section 45. 

As to application to have rent commuted, see section 47. 

As to a suit against a non-occupancy raiyat for ejectment, 
soo section 53. 

As to a suit for alteration of rent or alteration of area, see 
section 60. 

“Section 73.— (4) No suit or other proceeding shall be 
instituted against the Secretary of State for Iudia in Council, 
or against any officer of the Government in respect of anything 
dono by a Court receiving a deposit under sections 70 to 72; 
but nothing in this section shall prevont any person entitled 
to receive the amount of any such deposit from recovering 
the same from a person to whom it has been paid under this 
section.” 

1 “ Section 125.— (1) An appeal, if presented within two 

months from the dale of the order appealed against, shall lie 
from every order passed by a Revenue Officer prior to the 
final publication of the record of rights, on any objection made 
under soction 120, sub-section (3) (objection to entry), or 
section 123 (publication of settlement rent-roll); and such 
appeal shall lie to such superior Revenue authority as the 
Local Government may, by rule, prescribe. 

“(2) The Board of Revenue may, in any case under this 
Part (settlement of rents, etc., where a settlement of land- 
revenue is being or about to be made), on application or of its 
own motion, direct the revision of any record of rights, or any 
portion of a record of rights, at any time within two years 
from the date of the certificate of final publication, but not so 
as to affect any order passed by a Civil Court under 
section 126 : 

“Provided that no such direction shall be made until 
reasonable notice has been given to the parties concerned to 
o£ appear and to be heard in the mutbor.” 
m By section 126 (1) any person aggrieved by an entry of 
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rent settled in a Settlement Bent Roll prepared under sections ^ 
119 to 124 of the Act and incorporated in a record of rights lent, 
finally published under section 11G, or by an omission to settle 
a rent for entry in such Settlement Rent Roll, may institute 
a suit in the Civil Court which would have had jurisdiction to 
entertain a suit for the possession of the land to which the 
entry relates or m respect of which the omission was made. 

Such suit may bo instituted on any of the following 
grounds, and on no others, namely : 

(a) that the land is not liable to payment of rent ; 

(b) that the land, although entered in the record of rights 

as being held rent free, is liable to the payment of 
rent ; 

(e) that the relation of landlord and tenant does not 
exist ; 

( d ) that land has been wrongly recorded as part of a 

particular estate, sub-proprietary interest, or tenancy ; 

(e) tb at the tenant belongs to a class different from that 

to which he is shown in the record of rights as 
belonging ; 

(/} that the Revenue Officer has not postponed the 
operation of the settled rent under the provisions of 
section 139, proviso (a), or has wrongly fixed the date 
from which it is to take effect under that clause ; 

( g ) that the special conditions and incidents of the tenancy 
or any right of way or other easement attaching to 
the land which is the subject of the tenancy, have 
not, or has not, been recorded, or have or has been 
wrongly rocorded. 


As to tho sottlomont of rents by the Civil Court, hog section 126 (4). 

As to the settlement of rents and decision of disputes in Settlement of 
cases where a settlement of laud revenue is not boing or is rent 
not about to be made, see chapter xi, part iii of the Act. 

“ Section 129. Where, in any proceedings for rent undor Decision of 
part iii of chapter ix, any of the following issues arise : m“ng awin R 

(a) whether the land is, or is not, liable to the payment of 

relit ; such rents. 

Q>) whether the land, although entered in the record of 
rights as being held rent free, is liable to tho payment 
of rent ; 

(e) whether the relation of landlord and tenant exists ; 

x. c.j. 1 . 88 
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(d) whether the land has been wrongly recorded as parb 

of a particular estate, sub-proprietary interest or 
tenancy, or wrongly omitted from the lands of an 
estate, sub-proprietary interest or tenancy ; 

(e) whether the tenant belongs to a class different from 

that to which he is shown in the record of rights as 
belonging ; 

(/) whether the special conditions and incidents of the 
tenancy, or any right of way or other easement 
attaching to the land have not, or has not, been 
recorded, or have or has been wrongly recorded ; 
the Revenue Officer shall try and decide such issue and settle 
the rent under section 128 accordingly : 

“ Provided that the Revenue Officer shall not try any issue 
under this section which has been, or is already, directly and 
substantially in issue between the same parties, or between 
parties under whom they or any of them claim, and has been 
tried and decided, or is already being tried by a Revenue 
Officer in a suit instituted before him under section ISO.” 

Section 130 deals with an institution of a suit before a 
Revenue Officer in proceedings under this Part, and permits 
the Revenue Officer, subject to such rules as the Local 
Government may prescribe, in this behalf, to transfer any 
particular case or class of cases to a competent Civil Court for 
trial. 

“ Section J34. Subject to the provisions of section 185, a 
Civil Court shall not entertain any application or suit con- 
cerning any matter which is or has been the subject of an 
application made, suit instituted or proceeding taken under 
sections 128 to 1S2 of the Act (settlements of rent and decision 
of disputes in cases whore a settlement of land-revenue is not 
being or is not about to be made).” 

By section 135 tho Local Government shall appoint one or 
more persons to be a Special J ridge or Special Judges for the 
purpose of hearing appeals from the decisions of Revonue 
Officers under sections 128 to 133 of the Act. 1 

In such cases an appeal lies to the Special Judge from the 
decisions of a Revenue Officer. 2 

“ Section 135. — (8) Subject to the provisions of seeiionsl03, 3 


1 So© above. 

8 B, & 0. Act II o£ 1913, s. 185 (2), 


0 Ante , pp. 846, 340. 
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104, 1 and 107 2 of the Code of Civil Procedure, an appeal 
lies to the High Court from the decision ot a Special Judge 
in any case under this section (not being a decision settling 
a rent), as if he were a Court subordinate to the High Court 
within the meaning of the said section 103 : 

Provided that, if in a second appeal the High Court alters 
the decision of the Special Judge m respect of any of the 
particulars with reference to which the rent of any tenuro or 
holding has been settled, the Court may settle a new rent for 
the tenure or holding, but in so doing shall be guided by the 
rents of the other tenures or holdings of the same class com- 
prised in the same record as ascertained under section 113 or 
settled under section 128 or section 132 of the Act.” 

“ Section 141 . JSfo suit shall be brought in any Civil Court Bar of amts 
in respect of any order directing the preparation of a record !cmTof° 
of rights under this chapter, or in respect of the training, " shU- 
publication, signing or attestation of such a record, or of any 
part of it, or, save as provided in section 126, for the altera- 
tion of any entry in such a record of a rent settled under 
sections 116 to 124 : 

“Provided that any person who is dissatisfied with any 
entry in, or omission from, a record of rights framed in 
pursuance of an order made under clause (<l) of sub-section (2) 
of section 112, which concerns a right of which lie is in 
possession, may institute a suit for declaration of his right 
under chapter vi of the Specific Iteliof Act, 1877.” s 

“ Section 1 63. The following suits and applications shall Certain suits 
be cognizable by the Collector, and shall be instituted, tried, 
and heard under the provisions of this Act, and shall not be ""j'r b r 
cognizable m any other Court except as provided in this Act, 
namely : 

(a) All suits and applications under any portion of this 
Act other than chapter xi (record of rights and 
settlement of rents), and 

(/>) all suits by landlords and others in reeoipt of the rent 
of the laud, against any agents omployed by them in 
the management of land or the collection of routs, 
or against sureties of such agents, for moneys 
received or accounts kept by such agents in the 


1 AnU’, pp. aio, VA7. 

1 Anh’, p. 35‘J. 


“ Ael I ol W7. 



Appeals*. 


590 appeals. [chap. lvii. 

course of such employment, or for papers in their 
possession/’ 1 

“ Section 20h — (1) Except -where otherwise expressly pro- 
vided in this Act, an appeal from an order or decree passed 
under the Act shall lie in the following manner : 

“ Every order passed by a Collector not being — 

(a) a judgment in a suit; 

{h) an order passed in the course of a suit and relating to 
the trial thereof, or 

(r) an order passed after decree and relating to the 
execution thereof, 
shall bo appealable — 

(i) to the Commissioner, or 

(li) if passed by a Deputy Collector exercising the powers 
of a Collector to the Collector. 

“ (2) In suits where the subject-matter of the claim or 
dispute does not oxcecd one hundred rupees in value, and the 
judgment does not decide a question whether rent is payable 
for land or not, or a question relating to title to land or to 
some interest in land, as between parties to the suit, the 
judgment of the Collector shall be linal : 

“ Provided that if the suit be tried and decided by a 
Deputy Collector exercising the powers of a Collector, an 
appeal shall lie from the judgment of the Deputy Collector to 
the Collector. 

“ (H) In suits other than those referred to in sub-section 
(2) an appeal from tho judgment of the Collector or Deputy 
Collector shall lie to the District Judge, unless tho amount or 
value in disputo exceeds five thousand rupees, in which case 
the appeal shall lie to the High Court : 

u Provided that a second appeal shall lie to the High 
Court under Order XLJL in tho first Schedule to the Code of 
Civil Procedure, 1908, from any appellate decree passed by 
tho District Judge under this soefcion. 2 

“ (4) An appeal shall lie against an order passed in tho 
course of a suit and relating to the trial thereof, or an order 
passed after decree and relating to the matter thereof (except 
an order which is not appealable under the Code of Civil 


1 As to tho power of a Civil Court (1918), 4 Pat. L. J., 72. 

to dolormino incidents of tenancy, 3 See Mritunjoy PraJutraj v. Ja* 
860 boo. 210 of tho Act: Banamali gcmmlh Jeu (Sree), 8 Pat. L. J., 851. 

HatnatH v. Artarun Mahapatra 
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Procedure, 1908), 1 to the Court to which an appeal from the 
judgment on the suit could lie. 

“ (5) Notwithstanding anything hereinbefore contained, 
the Collector may call for the record of any case in which any 
Deputy Collector lias passed a decroe or order to which this 
section applies, if it appears that such officer has exercised a 
jurisdiction not vested in him by law, or has failed to exercise 
a jurisdiction so vested, or has acted in the exercise of his 
jurisdiction illegally or with material irregularity, and the 
Collector may pass such order as he thinks fit.” 2 

As to the pummaty procediue for the recovery of routs under the 
Pillar and Orissa Public Demands Recovery Act, 1914, { set 1 section 213 of 
the Orissa Tenancy Act, 1918. 

As to the powers of Hevenue Officers to leant or suspend rent m 
temporarily settled districts, sec* section 249 of the Orissa Tenancy Act, 
1918 An older passed by the Revenue Officer m such cases cannot be 
contested by suit m any Court 1 

No suit si i all lie for the recovery of any rent of winch the payment 
has been remitted, or, during the period of suspension, of any rent of 
which the payment lias been suspended; and, so long as a suit docs not 
he, such vent shall not be legally payable * 


Oudh. 

The Oudh Rent Act, 1880 (XXII of 1886), as amended by 
the United Provinces Acts, XX of 1890, IV of 1901, and IV of 
1921, provides: 

“ Section 108. Except in the way of appeal as hereinafter 
provided, 6 Courts other than Courts of Revonuo shall not 
take cognizance of the following descriptions of suits, and 
those suits shall be determined in Courts of Revenue in the 
manner provided in the Act, and not othorwiso : 

A. — Suit* by a Landlord: 

(1) for the delivery by a tenant of the counterpart of a 

patta ; 

(2) for arrears of rent or, where rout is payable in kind, 

for the money orjui valent of rent ; 

(3) lor tho enhancement of the rent of a tenant ; 

(3a) for tho determination of the rent of a tenant; 7 


* Ante, chap, xsviii. s Ibuh s. 249 (3). 

* Cf, ante , pp. 354, 355. • Act XX of 1890, s. 40. 

Act IV ol 1914, 9 Tn sorted by U, P. Act IV of 1921. 

< D. & O. Act II of 1913, s, 249 (2). s. 53 (1), 
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(4) for the ejectment ol a tenant ; 1 

(5) against patwaris or agents employed by landlords in 

the management or the collection ol revenue or rent, 
or against the sureties ol those patwaris or agents 
for money received or accounts kept by the patwaris 
or agents in the course of their employment as 
aforesaid, or for papers in their possession, or for 
the rendering and settlement of accounts ; 

(5a) 2 for resumption of, or assessment or enhancement 
of, rent or land held rent free or at a favourable 
rate of rent, or for declaration of any right as 
determined under sections 107e or 107h. 5 3 

A suit to cancel an instrument} of lease relied upon by the defendant 
lies in a Civil Court , 1 


“ B. — Suit# ht) an Under -prop) letor o> a Tenant: 

(6) for establishing a right of occupancy; 

(7) for the delivery by a landlord of a patta ; 

(8) for contesting a notice of enhancement or ejectment; 

OO for compensation — 

(a) on account of illegal enforcement of payment of 
rent, or of any sum in excess of rent due, or 

(h) on account of the withholding of a receipt for a 
payment of rent, or 

(c) on account of illegal ejectment, or 

(d) on account of loss caused by the making of an 

improvement by the landlord on the holding of 
the ionant, or 

O') on account of the value of standing crops be- 
longing to an ejected tenant ; 

(10) for the recovery of the oecupany of any land which 
has beon treated by a landlord as abandoned or 
from which an under-proprietor or tenant has 
been illegally ejected by the landlord, or for 
possession by a person in whose favour an expro- 
priotary tenancy arises under section 7 a : 


1 MafmJbar Parshad v. Muham* * U. JL\ Act IV of 1921, s. 53 (2). 

mad Emaz AU Khan (i909), 3G I. A., 4 Bampal Singh (Baja) v, Bal- 

114; 31 All., 394; 13 0. W. N,, 1093. bltaddw Smgh (1902), 29 L A„ 203 ; 

* Inserted fcy XL K Act IV of 1921, 25 AIL, 1 ; 6 O. W. H., 849 ; 4 Bom. 

s. 0. L. a, 832. 
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Provided that nothing in this section shall operate 
to debar any person claiming to be an under- 
proprietor who has been ejected under the provision 
of section 60 from bringing a suit for possession in 
a Civil Court ; 1 

(10a) 2 under the third proviso to section 30a, for the 
recovery of the occupancy of a holding or part 
thereof, and for compensation for dispossession ; 2 

(10b) for occupancy of a holding by a person claiming such 
occupancy as the heir of the deceased tenant of 
the holding ; 3 

(11) for contesting the exercise of the power of distraint 

conferred on landlords and others by the Act, or 
any acts purporting to be done in oxercise of that 
power, or for compensation for illegal distraint ; or 
for recovery of the amount realised by proceedings 
in distraint ; 4 

(12) for abatement of rent ; 5 

(13) for recovery of compensation for improvements; 6 

(13a) for the recovery of an amount which was recovered 

from him under section 12 a, in excess of the 
amount due from him. 7 


C . — Suits regarding the Division or Appointment of Produce; 

(14) to set aside an award in respect of a division, estimate, 

appraisement, or proceeding under section 32. 

D . — Suits by and against Lambardars ? Co-sharers and 
Mnajidars : s 

(15) by a sharer against a lambardar or co-sharer for a 

share of the profits of an estate or any part thereof, 
or for the rendering and settlement of accounts in 
respect of thoso profits ; 


* U. P. Act IV of 1921, s. 53 (3). 

* Ibid . s. 53 (1). 

* Ibid. b. 58 (5). 

* Ibid, s. 58 (6). 

« Ibid. b. 53 (7). 

* Ibid. 8. 53 (8). 

» lb%d. s, 58 (9). 

* A Iwmbmdwr is a cultivator who, 


eithor on his own account, or as the 
representative of other members of 
the village, pays the Government 
dues and is registered in the Col- 
lector’s roll according to his number: 
Wilson’s Glossary, p. 809. 

* t.c. holders of ront-freo lands: 
ibid. p. 346. 
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(16) by a lambardar, or by a pattidar 1 who is entitled to 

collect rent of the patti, for arrears of revenue or 
rent payable through him by the co-sharers whom 
he represents, or by a lambardar for village ex- 
penses and other dues for which the co-sharers 
may be responsible to him or against a joint 
lambardar for compensation for revenue or rent 
paid by the lambardar on account of the joint 
lambardar ; 

(17 ) by co-sharers against lambardars, or by proprietors 

or lessees against muafidars or assignees of revenue, 
for compensation on account of exaction in excess 
of revenue or rent, or on account of the with- 
holding of a receipt for the payment of revenue or 
rent ; 

(18) by muafidars or assignees of revenue for arrears of 

revenue. 

“ Section 109. For the purposes of this Act there shall be 
five grades of Courts of Revenue, namely* 

fl) the Assistant Collector of the second class ; 

(2) the Assistant Collector of the lirst class ; 

(8) the Collector; 

(4) the Commissioner ; 

(5) the Board. 2 

“Section 110. — (1) The Governor in Council 3 may from 
time to time confer upon any person 4 tho powers of an 
Assistant Collector of the first or of the second class under 
the Act, and may at any time withdraw those powers. 

(2) “ In conferring powers under this section the Chief Com- 
missioner 3 may empower persons specially by name or classes 
of officials generally by their official titles. 

“ Section 111. The Deputy Commissioner shall oxerciso 
the powers of a Collector under the Act. 

“ Section 112. The Governor in Council 3 may invest any 
officer employed making or revising settlement of revenue with 
all or any of the powers of a Collector or Assistant Collector 
under this Act. 

“ Section 118. An Assistant Colloetor of the second class 
may try and determine suits of the description mentioned in 

1 Tho holder of a sharo in a oo- * Act XX of 1800, s. 47, 

parcenary village or estato : Wilson’s » tr. ]?. Aot IV of 1921, s. 2. 

Glossary, p. 41. . im , 8 , 54. 
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clauses (1), (2), (7), (12), (15 (16), (17) and (IS) of section Collector oUho 
108, 1 of which the value does not exceed one hundred rupees. c 

“ Section 114. An Assistant Collector of the first class JunsdicUon <>t 
may try and determine suits of every description of which the collector oc 
value does not exceed five thousand rupees. ill&t ciabd * 

“ Section 115. — (1) A Collector shall have all the powers Jurisdiction o£ 
conferred on an Assistant Collector of the first class and on a 0 ec ° r ‘ 
Collector by this Act. 1 * 3 

“ (2) 3 Whenever the stale of the public business so 
requires, the Governor in Council 4 may invest any Assistant 
Collector of the first class with the powers of a Collector for the 
trial and determination of appeals under the Act, other than 
appeals from decisions of that Assistant Collector, and with 
the powers of a Deputy Commissioner undor sections 24 5 and 
25, 6 and may invest any Collector with all or any of tho 
powers of a Commissioner under the Act. 

“Section 116. 7 Subject to the provisions of section 119, 8 Appeaia to 
and of tbe Code of Civil Procedure, as applied by the Act, an Keveaue. 
appoai lies from an original appellate decree or order made 
under the Act, as follows, namely : — 

(a) to tho Collector or to an Assistant Collector of the first 

class specially empowered in this behalf 9 when the 
decree or order is made by an Assistant Collector of 
the second class ; 

(b) to the Commissioner when a decroe order is made by a 

Collector or an Assistant Collector of tho first class ; 

(c) to the Board when the decree or order is made by a 

Commissioner : 

“ Provided that, subject to tho provisions of section 119, 10 
au appeal from an original decree or order of a Collector does 
not lie except on the grounds mentioned in section 100 of the 
Code of Civil Procedure, 11 and that the decroe or order made 
on that appeal shall be final.” 


1 Ante , pp. 598-COO. 

a S. 1X5 (1), as amondod by Act 

XX of 1890, a. 48. IT. l\ EV of 1921, 

s. 57 (a). 

* As amended by 13. P. Act IV of 

1921, s. 57 (6). 

* U. P. Act IV of 1921, s. 2. 

* As to permission to make im- 

provements, 

f As to the registration of outlay 


on improvements. 

7 As substituted by Act XX of 
1890, a. 49. 

• Pont, p. 602. 

• a. P. Act IV of mi, a. 58, 

10 Post, p. 602, 13. I\ Act IV of 
1921, k. 58. 

w Act V of 1908, ante, pp. 842, 348 ; 
ago e. 135 of Act XXII of 1880. 
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“Section 119. Subject to the provisions of the Code of 
. Civil Procedure as applied by the Act, an appeal lies from an 
original or appellate 1 decree or order of a Collector or of an 
Assistant Collector of the first class in a suit of a description 
mentioned in clause (2), (5), (9), sub-clause (a) or (/>), (11), 
(18a), (15), (16), (17), (18) of section 108, 2 as follows, 
namely : 

(a) to the District Judge, if the value of the suit does not 
exceed iivo thousand rupees ; 

(h) to the Judicial Commissioner, if the value of tho suit 
exceeds five thousand rupees. 

“ Section 119 b. 3 Prom the decrees passed under the Act 
in appeal by District Judges, except decrees passed in appoal 
from appellate decrees or orders of Collectors or Assistant 
Collectors of the first class, 4 an appeal lies to the Judicial Com- 
missioner in all cases in which a second appeal is allowed by 
the Code of Civil Procedure, and subject to the provisions of 
the Indian Limitation Act (IX of 1908). 

“Section 119c. 3 For tho purpose of deciding appeals 
under the Act, a District Judge and the Judicial Commissioner 
have the powers conferred by the Court under the Act. 

“ Section 120. An order of a Deputy Commissioner 
sanctioning a remission of rent under section 19, or granting 
or refusing an application under section 21 (as to improvement 
of holding), or determining the amount of tho outlay on an 
improvement under section 25, or authorising or refusing to 
authorise the acquisition of a holding or part thereof under 
section 80a, 5 is subject to appeal to the Commissioner, whose 
order on the appeal is final. 

“ Section 120a. 6 The Board may review and may roseind, 
alter, or confirm any decree or order made by itself, or by a 
single member, on tho application of one of the parties to tho 
case, if preferred within ninety days from the passing of the 
decree or order. 

“ Section 121. The Deputy Commissioner may, by order 
in writing, direct that any business cognizable by him and 
the Courts subordinate to him shall be distributed amoog 
thoso Courts in such manner as he thinks fit : 

" Provided that such direction does not empower any Court 


1 U. ?. Aofc IV of 1021, s. 59, 

* Ante , pp, 597, 598, 

* Inserted by Act XX of 1890, a. 58. 


* U. P. Act IV of 1921, s, 60. 

5 Ibid. B. 61. 

8 Inserted by Act XX of 1890, s, 55. 
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to exercise any power or deal with any business beyond the 
limits of its proper jurisdiction. 

“ Section 122. 1 The Deputy Commissioner may withdraw of 

any suit or other proceeding instituted in any Court sub- pioceedmgs. 
ordinate to him, and try it himself, or refer it for trial to any 
other such Court competent to try it. 

“Section 123. 2 The Board or the Commissioner may 
order that any suit or other proceeding pending in any Court 
subordinate to the Board or the Commissioner shall be trans- 
ferred to any other such Court competent as regards the 
nature of the case to dispose of it.” 

As to the general subordination of the Courts, see sec- Subordination, 
tion 24 of the Act. 

“ Section 124 a. 3 If, in any suit instituted or on any ^efo^enco of 
appeal presented, in a Civil Court or in any Court of Revenue, lunndicUon to 
the Judge or presiding officer doubts whether he is precluded commissions, 
by the Act from taking cognizance of the suit or appeal, he 
may refer the matter to the Judicial Commissioner. 

“(2) On any such reference being made, the Judicial 
Commissioner may order the Judge or presiding officer either 
to procoed with the case, or to return the plaint or appeal for 
presentation in such other Court as the Judicial Commissioner 
may in his order declare to be competent to take cognizance 
of the suit or appeal. 

“(3) The order of the Judicial Commissioner is final and 
cannot be questioned by the same parties in the same suit.' 

“ Section 124b. 4 hr all suits instituted in any Civil Court Objection to 
or Court of Revenue, in which an appeal lies to the District taE» in 'court 
Judge or the Judicial Commissioner, an objection that the ^tanno. 
suit was instituted iu the wrong Court shall not be ontertained 
by the Appellate Court, unloss such objection was taken in the 
Court of first instance ; but the Appellate Court shall dispose 
of the appeal as if the suit had been instituted in the right 
Court. 

“ Section 124c. 5 If in any such suit such objection was 
taken in the Court of first instance, but the Appellate Court 
has before it all the materials necessary for the determination 
of the suit, it shall dispose of the appeal as if the suit had 
been instituted in the right Court. 

* As amended by Act XX of 1800, 8 Inserted by Aot XX of 3890, s. 59. 

s. 56. 4 Ibid. 

• Ibid. s. 67. * Ibid. 
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“ Section 121d. 1 If in any sucli suit the Appellate Court 
has not before it the materials necossary for the determination 
of the suit, it shall proceed under the provisions of the Code of 
Civil Procedure relating to appeals ; but if it remands tho 
suit, or frames and refers issues lor tidal, or requires addi- 
tional evidence to be taken by the Court of first instance, it 
may direct its orders either to the Court in which the suit was 
instituted, or to any other Court conapotent to entertain the 
suit.” 

I'uujdh. 

Piinjai) The law as to landlord and tenant in the Punjab is to be 

Tenancy Act. j 0L([u j j n Punjab Tenancy Act, 1887, 2 as amended by 

Punjab Act I of 190(1. Those Acts oxteud to the whole of 
the territories (including the Pargana of Spiti) for the tiino 
being administered by tbe Governor of the Punjab, subject in 
the case of tbe Hazara district to certain modifications. 3 

With certain modifications the Act applies also to tho 
North-West Frontier Province. 4 

The following provisions are to bo found in the Punjab 
Tenancy Act, 1887. 

By section 38 a Revenue Ofticor may determine an applica- 
tion for the recovery of rent from attached produce, and his 
findiug has tho force of a decree between tbe landlord and the 
tenant. 

Spod&c Belief “Section Cl. Possession of a lonancy or of any land 
ai "' comprised in a tenancy shall not be recoverable under 

section 9 of the Specific Belief Act, 1877, by a tenant 
dispossessed thereof.” 

Revenue “ Section 75. — (1) There shall lie tho same classes of 

Office* e. Revenue Officers under this Act as under the Punjab Land 

Revenue Act, 1887, c and, in the absence of any order of the 
Local Government® to the contrary, a Revenue Officer of any 
class having jurisdiction within any local limits under that 
Act shall be a Revenue officer of the same class having 
jurisdiction within the same local limits under this Act. 

“(2) The expressions ‘Collector’ and ‘Financial Com- 

1 Inserted, by Act XX of 1890, s. 69. 3 Act XVII of 1887. 

* Act XVI of 1887. « In tho North-West Frontier Pro- 

3 S. 1(2); Bog. XIII o£ 1887, s. 8. vinoo road “Chief Commissioner;” 

•* «oe Bog. VII Of 1901. Beg. VTI of 1901, s. 0 (1) (6). 
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missioner’ have the same meaning in this Act as in the 
Punjab Land Revenue Act, 1887. 

“Section 76. — (1) The following applications and pro- 
ceedings shall be disposed of by Revenue Officers as such, and 
no Court shall take cognizance of any dispute or matter with 
respect to which any such application or proceeding might be 
made or had : 


First Group: 

(a) Proceedings under section 27 for tho adjustment of 
rents expressed in terms of the land revenue ; ” 

(In tho Hazara District proceedings under section 27 for the adjust- 
ment of cash rents is here added *) 

“ ( b ) proceedings relating to tho remission and suspension 
of rent under section 80 ; 1 2 

(r) applications under section 48 for the ejectment of a 
tenant against whom a decree for an arrear of rent 
in respect of his tenancy lias been passed and 
remains unsatisiiod ; 

(<0 applications under section 45, sub-section (5), for the 
ojoctment of a tenant on whom a notice of ejectment 
has boon served and who has not instituted a suit to 
contest his liability to bo ejected, but has claimed 
compensation under section 71 ; 

(r) applications under section 58 or section 54 for tho 
fixing ol the value of a right of occupancy ; 

(/) applications under section 58 or section 54 by land- 
lords for possession of land tho right of occupancy in 
which has become extinct ; 

(<j) proceedings under chapter vi with respect to the 
award of compensation for improvements or dis- 
turbance. 


Skoond Group: 

(h) applications under section 17 with respect to the 
division or appraisement of produce ; 

(0 applications under section 45, sub-section (5), for the 

1 8. 27a, added by Rog. 11/ of 390-1, Punjab Tenancy Act, 1887, Amond- 
s. 2. nieut Act, 1900 (Puuj. Act 1 of 1900), 

* S. SO bu« boot) amended by the hh. 3 to 5. 


Applications 
and pioceed- 
mgs cognizable 
h\ Revenue 
Officers. 
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ejectment of a tenant on whom a notice of ejectment 
has boon served and who has not instituted a suit to 
contest his liability to be ejected and has not claimed 
compensation under section 71 ; 

( /) applications for the determination — 

(i) under section 19 of the rent payable for land 
occupied by crops uncut or ungatliored at the 
time of an order being made for the ejectmont 
of a tenant, or 

(ii) undor section If) or section 71 of the value of 
such crops or of the sum payable to the tenant 
tor labour and capital expended by him 
in preparing land for sowing. 

Tiuxu) Group: 

(/,.) applications under section bl by tenants to deposit 
rent ; 

(l) applications under section 3(i for service of notice of 
relinquishment ; 

(in) applications under soctiou 4b for service of notice of 
ejectment ; 

00 applications under aoetion 5b or section 51 tor service 
of notice of intended transfer or of intended fore- 
closure or other enforcement of lien. 

“(2) Except as otherwise provided by any rule made by 
the Financial Commissioner in this behalf : 

(a) a Collector or an Assistant Collector of the lirat grade 
may dispose of any of the applications and proceed- 
ings mentioned in sub-soefcion (1) ; 

(Ij) an Assistant Collector of the second grade, not being a 
Naib-Tahsildar, may dispose of any of the applica- 
tions mentioned in the second and third groups of 
that sub-section ; and 

(c) a Naib-Tahsildar, when invested with the powers of an 
Assistant Collector of the second grade, may dispose 
of any of the applications mentioned in the third 
group of that sub-section. 

Section i 7.- (1) When a Itovenue Officer is exercising 
jurisdiction with respect to any such suit as is described in 
sub-section (3), or with respect to an appeal or other proceed- 
ing arising out of any such suit, he shall he called a Eevouue 
Court. 
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‘‘ (2) There shall be the same classes of Revenue Courts as 
of Revenue Officers under this Act, and, in the absence of any 
order of the Local Government 1 to the contrary, a Revenue 
Officer of any class having jurisdiction within any local limits 
under this Act shall be a Revenue Court of the same class 
having jurisdiction within the same local limits. 

“ (3) The following suits shall be instituted in and heard 
and determ ined by Revenue Courts, and no other Court shall 
take cognizance of any dispute or matter with respect to which 
any such suit might be instituted . 

(a) suits between landlord and tenant for enhancement or 
reduction of root under section 24; 

(!>) suits between landlord and tenant for addition to or 
abatement of ront under section 28 or for commuta- 
tion of ront ; 

(<•) suits under section 31 for the determination of rent or 
other sum on the evpii ation of the term of an assess- 
ment of land-revonue ; and suits relating to the rent 
to be paid and a mortgage mado in accordance with 
form (<•) as prescribed by section 0 of the Punjab 
Alienation of Land Act, 1900 (XIII of 1900). 2 

Second Group: 

(<0 suits by a tenant to establish a claim to a right of 
occupancy, or by a landlord to prove that a tenant 
has not such a right ; 

O') suits by a landlord to eject a tenant ; 3 

(/) suits by a tenant under section 45 to contest liability 
to ejectment, when notice of ejectment has been 
served ; 

(//) suits by a tenant under section 50 for recovery of 
possession or occupancy, or for compensation or for 
both ; 

{h) suits by a landlord to set aside a transfer made of a 
right of occupancy, or to dispossess a person to 
whom such a transfer has been made, or for both 
purposes ; 

0) any othor suit between landlord ami tenant arising out 
of the lease or conditions on which a tenancy is hold ; 

1 In tlio North-Wos.t frontier Pro- a As amcudod by Act XXII o£ 1900, 

vince road “ (JJtioX OiwunisHiorioc ” : a. 22. 

boo ltog. Vll of 1901, u. 0 (1), (6). a Soo s, 48. 
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(;') suits for sums payable on account of village-cesses or 
village-expenses ; 

(/.) suits by a co-sharer in an estate or holding for a 
share of the profits thereof or for a settlement of 
accounts ; 

(l) suits for the recovery of overpayments of rent or land- 
revenue or of any other demand for which a suit lies 
in a Revenue Court under this sub-section ; 

(mi) suits relating to the emoluments of kauungos, saildars, 
inamdars or village-officers. 


Third Group: 

(a) suits by a landlord for arrears of rent or the money- 
equivalent of rent, or for sums recoverable under 
section 14 ; 

(o) suits by a landowner to recover moneys claimed as duo 

for the on joy men of rights in or over land or in 
water, including rights of irrigation, rights over 
fishorios, rights of pasturage and forest rights ; 

(p) suits for sums payable on account of land-revenue or 

of any other demand recoverable as an arrear of land- 
revenue under any enaetmont for the time being in 
force, and by a superior landowner for other sums 
due to him as such. 

“ (4) Except as otherwise provided by any rule made by 
tho Financial Commissioner 1 in this behalf, — 

(a) a Collector may hoar aud determine any of tho suits 
mentioned in sub-section (.‘3) ; 

(h) an Assistant Collector of the first grade may hear and 
determine any of the suits mentioned in the second 
and third groups of that sub-section, and, if he has 
by name been specially empowered in this behalf by 
the Local Government, 2 any of the suits moutioned in 
the first group; and 

(e) an Assistant Collector of tho second grade may hear 
aud determine any of tho suits mentioned in the third 
group.” 


1 In tbe NorUr-Wont Frontier Pro- 
vince read “.Revenue OommiaBionor”: 

Beg. VIC of 1903, s. 0 (1) (c). 


2 In the North-West Frontier Pro- 
vince read “Chief Commissioner ” ; 
Bog. VII of 1901, sec. C (1) (&)* 
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As to the procedure where a revenue matter is raised m a Civil Court, 
see proviso added to section 77 by section 2 of Punjab Act III of 1912. 1 


“ Section 78. — (1) The general superintendence and control ^ l c p e e ^ cnd ' 
over all other Revenue Officers and Revenue Courts shall be control of 
vested in, and all such officers and Courts shall be subordinate officer* and 
to, the Financial Commissioner. 2 Courts? 6 

“(2) Subject to the general superintendence and control 
of the Financial Commissioner, a Commissioner shall control 
all other Revenue Officers and Revenue Courts in his 
division. 3 

“(3) Subject as aforesaid and to the control of 4 the Com- 
missioner, a Collector shall control all oilier Revenue Officers 
and Revenue Courts m his district. 

“ Section 79. — (1) The Financial Commissioner or a Power to 

. . J i • distribute 

Commissioner or Collector may withdraw any case pending business and 
before auy Revenue Officer or Revenue Court under his control, tamsfer cases, 
and either dispose of it himself, or by written order refer it for 
disposal to any other Revenue Officer or Revenue Court under 
his control. 

“(2) The Financial Commissioner 5 or a Commissioner or 
Collector may withdraw any ease pending before any Revenue 
Officer or Roveuue Court under his control, and either dis- 
pose of it himself, or by written order refer it for disposal 
to any other Revenue Officer or Revenue Court under his 
control. 

“ (3) An order under sub-section (1) or sub-section (2) 
shall not empower any Revenue Officer or Revenue Court to 
exorciso auy powers or deal with any business which he or it 
would uol bo competent to exercise or deal with witliiu the local 
limits of his or its own jurisdiction. 

“ Section 80. Subject to the provisions of this Act and the Appeals, 
rules thoroundor, an appeal shall lie from an original or 
appellate order or decree made under this Act by a Revenue 
Officer or Revenue Court, as follows, namely : 


1 OJmlta v, Asa (1922), 3 Lahore, 
84. 

a In tho North-West frontier Pro- 
vince road “Revenue Commissioner” : 

Bog. VII of 1901, s. G (1) (e). 

* Ms sub-soo lion is repealed in 
tho North-West Frontier Province 

Regulation VII of 1901, s. 8. 

T, 0.JM. 


4 In tho North-Wost Frontier Pro- 
vince tho words “ snbjoot to tho con- 
trol of the Revenue ” are substituted 
for those words : Ibid, 

6 In tho North-West Frontier Pro- 
vince read “ Hevouuo Commissioner” ; 
Bog. VII of 1901, s. G (1) (0). 


39 
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(it) to the Collector when tlie onlor or decree is made by an 
Assistant Collector ol either grade; 

(b) to the Commissioner when the order or decree is made 

by a Collector ; 

(c) to the Financial Commissioner when the order or decree 

is made by a Commissioner : 1 

Provided that — 

(i ) an appeal from an order or decree made by an Assistant 
Collector of the first grade specially empowered by 
name in that behalf by the Local Government 2 in a 
suit mentioned m the first group of sub-section (i>) of 
section 77 shall lie to the Commissioner 3 and not to 
the Collector ; 

(li) when an original order or decree is modilied or reversed 
on appeal by the Collector, the order or decree made 
by the Commissioner 3 * on further appeal, if any, to 
to him shall lie final. 

(iiij when any such order or decree is modilied or reversed 
on appeal by the Collector, the order or decree made 
by the Commissioner 3 on further appeal, if any, shall 
be final.” 

As to review by a Revenue < )Hioer, see section 82 . 

“ An appeal shall not lie from an order refusing to review, 
or confirming on review, a previous order.” 1 

“Section 84.— (1) The Financial Commissioner 6 may at 
any time call for the record of any case pending lie fore, or 
disposed of by, any Eevenuo Officer or Revenue Court 
subordinate to him. 

“ (2) A Commissioner 6 or Collector may call for the record 
of any case pending boforo, or disposed of by, any Revenue 
Officer or Revenue Court under his control. 

“(3) If in any case in which a Commissioner or Collector 


1 OL (c) was ropoalotl In the North* 
West Frontier Province by lteg. VJI 
of 1901, e. 0. 

* In tho North-Wost Frontior Pro- 

vince read " Chief Commissioner ” : 

Bog.Vn of 3901, h. 0(1) (6). 

a In the North-West Frontier Pro- 

vince read ** Revenue Commissioner” ; 


Rug. VII of 1001, a.G(i) (/). 

* 8. 82 (5). 

5 In the North-West Frontier Pro- 
vince road u Revenue Commissioner” ; 
Beg. VII of 1901, s. G (1) («). 

0 Ju the North-West Frontier Pro- 
vince road “ Chief Commissioner ” ; 
H. c (1 )(/). 
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Iris called for a record he is of opinion that the proceedings 
laken, or the order or decree made, should be modified or 
reversed, he shall submit the record with his opinion on the 
case for the orders of the Financial Commissioner. 1 

“(4) If, after examining a record called for by himself 
under sub-section (1), or submitted to him under sub-section 
(3), the Financial Commissioner 2 is of opinion that it is 
inexpedient to interfere with the proceedings or the order or 
decree, he shall pass an order accordingly. 

“(5) If, after examining the record, the Financial Com- 
missioner is of opinion that it is expedient to interfere with 
the proceedings or the order or decree on any ground on 
which the High Court 3 * in the exercise of its revisional juris- 
diction may under the law for the time being in force interfere 
with the proceedings or an order or decree of a Civil Court, he 
shall fix a day for hearing the case, and may, on that or any 
subsequent day to which he may adjourn the hearing or which 
ho may appoint in this behalf, pass such order as he thinks 
fit in the case. 5 ’ 

(6) Except when the Financial Commissioner 3 fixes under sab-section 
(5) a day for hearing the ease, no party has any right to be heard before 
the Financial Commissioner when exercising his powers under this 
section. 

“Section 98.— (1) If, iti any proceeding pending before a Power to refer 
Revenue Court exorcising original, appellate, or revisional 0ml 
jurisdiction, it appears to the Court that any question in issue 
is more proper for decision by a Civil Court, the Revenue 
Court may, with tbo previous sanction of tho Court, if any, to 
the control of which it is immediately subject, require, by 
order in writing, any party to the proceeding to institute, 
within such time as it may fix in this behalf, a suit in the 
Civil Court for the purpose of obtaining a decision on the 
question, and, if he fails to comply with tho requisition, may 
decide the question as it thinks fit. 

“(2) If the party institutes the suit in compliance with 
the requisition, the Revenuo Court shall dispose of the pro- 
ceeding pending before it in accordance with the firm.! decision 


1 H. 82 (5). 3 In tho North-West Frontier Pro- 

3 la the North-West Frontier Fro- viuoo road (< Judicial. Commissioner ” ; 

vince read “Bovomio Commissioner ” ; ibid, «. G (1) (c)„ 

Beg. V& of 1901* s. 0 (1) (c) (/). 
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of the Civil Court of first instance or appeal, as the case 
may he. 

“Section 90. — (1) If the presiding officer of a Civil or 
Eevenue Court in which a suit has been instituted doubts 
whether he is precluded from taking cognizance of the suit, 
he may refer the matter through the District 1 Judge or Com- 
missioner, 2 or, if he is a District Judge or Commissioner, 
directly to the High Court. 3 

“(2) On any such reference being made, the High Court 
may order the presiding officer either to proceed with the suit 
or to return the plaint for presentation in such other Court as 
it may in its order declare to be competent to tako cognizance 
of the suit. 

“ (3 ) The order of the High Court on any such reference 
shall be conclusive as against persons who are not parties to 
the suit as well as against persons who are parties thereto. 

“ Section 100. — (1 ) In either of the following cases, 
namely : 

(a) If it appears to a Civil Court that a Court under its 
control has determined a suit of a class mentioned 
in section 77 which under the provisions of that 
section should have been heard and determined by 
a Revenue Court, or 

(h) if it appears to a Itovenuo Court that a Court under 
its control has determined a suit which should have 
been hoard by a Civil Court, 

tho Civil Court or Eevenue Court, as the case may he, shall 
submit tho record of the suit to the High Court. 4 

“(2) If on perusal of the record it appears to tho High 
Court that the suit was so determined in good faith, and that 
the parties have not been prejudiced by tho mistake as to 
jurisdiction, the High Court may order that the decree be 
registered in the Court which had jurisdiction. 

“(3) If it appears to the High 0 Court,® otherwise than 
on submission of a record under sub-section (1), that a Civil 
Court under its control has determined a suit of a class 

1 Puu]. Act VI of 1018, s. 49 (b). VII of 1901, sec. C (1) (c). 

s In tho North-West Frontier Pro- 4 Aot NVlll of 1919. 
vine© read “ Kovenuo Commissioner ” ; 5 1 bid . 

Keg. VU of L901, s. 6 (1) (o), (/). 0 In the North-West frontier Pro- 

* Pun j. Aot IV of 1919, s. 2. In vince read “ Judicial Commissioner ” ; 
the North-West Frontier Province Keg. VII of 1901, s. 0 (1) (c). 
read “ Judicial Commissioner” : Beg. 
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mentioned in section 77, which under the provisions of that 
section should have been heard and determined by a Revenue 
Court, the High Court may pass any order which it might 
have passed if the record had been submitted to it under that 
sub-section. 

“ (4) With respect to any proceeding subsequent to decree, 
the High Court may make such order for its registration in a 
Revenue Court or Civil Court as m the circumstances appears 
to be just and proper. 

“ (5) An order of the High Court under this section shall 
be conclusive as against persons who were not parties to the 
suit or proceeding as well as against persons who were parties 
thereto, and the decree or proceeding to which the order 
relates shall have effect as if it had been made or had by tho 
Court in which the order has required it to be registered. 

“Section 101. — (1) An Assistant Collector may exercise 
his powers under this Act at any place within the limits of 
the district in which ho is employed. 

“(2) Any other Revenue Officer or Revenue Court may 
only exercise his or its powers under this Act within the local 
limits of his or its jurisdiction.” 

“ Section 103. When a Collector dies or is disabled from 
performing his duties, the officer who succeeds temporarily to 
the chief executive administration of the district under any 
orders which may be generally or specially issued by the 
Local Government in this behalf shall bo deemed to be a 
Collector under this Act. 

“ H action 104. When a Revenue Officer of any class who, 
either as such or as a Revenue Court, has under tho fore- 
going provisions of this Act any powers to be exercised in 
any local area is transferred from that local area to another 
as a Revenue Officer or Revenue Court of the same or a higher 
class, he shall continue to exercise those powers in that other 
local area, unless the Local Government otherwise directs or 
has otherwise directed. 

“ Section 105- — (1 ) The Local Government 1 may by noti- 
fication confer on any person — 

(a) all or any of the powers of a Financial Commissioner, 2 
Commissioner, 2 or Collector under this Act, or 

1 la tho North- West Frontier Fro- 8 la the North-West Frontier Pro- 
vince road “Chief Commissioner ” ; vinco road “ Kevonuo Commissioner ” : 
Beg. VII of 1901, $. 6 (1) (&). ibid . a. G (1) (e), (/). 


Place of 
sitting. 
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Collector dyinrr 
or bein# 
disabled. 
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Revenue 
Officers on 
transfer. 
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powers of 
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(]>) all or any of the powers with which an Assistant 
Collector of either grade is, or may be, invested 
thereunder, 

and may by notification withdraw any powers so conferred. 

“ (2) A person on whom powers are conferred under sub- 
section (1) shall exercise those powers within such local limits 
and in such classes of eases as the Local Government may 
direct, and, except as otherwise directed by the Local Govern- 
ment, 1 shall for all purposes connocted with the exerciso 
thereof be deemed a Financial Commissioner, 2 Commissioner, 2 
Collector or Assistant Collector, as the case may be. 

“(3) Before conferring powers on the Judge of a Civil 
Court under sub-section (1), the Local Government 1 shall con- 
sult the Iligh Court. 3 

“ (4) If any of the powers of a Collector under section 78, 
section 79, section 80, or section 82 are conferred on an 
Assistant Collector, they shall, unless the Local Government 1 
by special order otherwise directs, bo exercised by him subject 
to the control of the Collector.” 


Saullmi Pnnjunas. 

The Santhal Parganas Rent Regulation, 1886, 1 providos 
that rents within the Santhal Parganas shall not bo changed 
excopt by the Settlement Officer in the course of settlement 
proceedings under the Santhal Parganas Settlement Regula- 
tion 8 or by the Deputy Commissioner in accordance with the 
procedure prescribed in this Regulation. 0 

By section 26 appeals from certain orders of the Deputy 
Commissioner and of the Settlement Officer lie — 

(«) when the officer making the order is a person invested 
by the Governor with the powors of a Deputy Com- 
missioner for all or any of the purposes of this 
Regulation — to the Deputy Commissioner of the 
Santhal Parganas ; 

(6) when the Deputy Commissioner making the order is 
the Deputy Commissioner of the Santhal Parganas, 


1 la the North-West Frontier Pro- %bid., s. C (1) (e), (/). 

vince read “Chief Commissioner’ * : ® Act XVIII of 1919* 

Beg. YIX of 190 L, s. G (1) ( b ). « Bog. XI of 1886. 

2 In tho Norfeh-Wost Frontier Pro- 8 Bog* IH of 1872. 

vince read “ Bovonno Commissioner’ ’ : ® Bog. II of 1886, s. & 
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or the order is made by a Settlement Officer to the 
Commissioner of the Bbaghalpur Division. 

By section 27 all proceedings of the Deputy Commissioner, 
Settlement Officer, or Commissioner under this Regulation are 
subject to control, revision and alteration by the Governor 
in Council. 


Eevision. 



CHAPTER LVJ.IL 


Questions of 
title. 


Restriction or 
jurisdiction. 


Partition of 
land. 


Land Revenue. 

As to the interference by the Civil Courts with the action of 
the Revonue Courts, see ante, p. 300. 

In some cases with relation to the liability for Land 
Revenue, or incidental to its collection the Civil Courts have 
jurisdiction, provision being made in the several Land Revenue 
Acts for that purpose. Powers of Civil Courts are also in 
some cases givon to Revenuo authorities. 

It is not the province of a Revenue Court to decide ques- 
tions of title between contending claimants, such questions 
being within the province of the Civil Courts. 1 

As to a suit for declaration of right to be registered, see pout, p. 624, 

The jurisdiction of the Civil Courts in matters of partition 
of a revenue-paying estate is restricted only in questions 
affecting the right of Government to assess and collect in its 
own way the public Revenue. 3 

Civil Courts have jurisdiction to inquire into the title of lands on- 
franchised by the Inam Commissioner, 3 

A j mere . 

The Ajmere Land and Revenue Regulation, 1877, 4 pro- 
vides for the partition of land by a Revenue Officer. 


x Jugut Shobhun Chundcr v. Bi- 
naud Chunder (1883), 9 Calc., 925. 
Ci j Bhaga v. Borabji (1920), 45 Bom. 
67; 22 Bom. L. B., 1111; Beejoy 
Keot v, Gona Keot (1881), 7 Calc., 
437 ; 9 C. L. B,, 218 ; Kalindri Bahia 
v. Komola Kanto Surma (1880), 7 
Calc., 439, note; Ilootaboo Bavah 
v. Boom Bavah (1880), 7 Calo., 440, 
note; 7 0, L* R,. 221; Qmmmissa 


Bibee v. Dilawar Ally Khan (1884), 
10 Calc., 350; Bhup v. Bam Lai 
(1911), 33 All., 705. 

2 Zahrun v. Gowri Sunhar (1887), 
15 Calc., 198. 

3 Oheruhuri Venkanw v. Mantra - 
vathi Lakshmi (1865), 2 Mad., H, C., 
327. Sec Vissappa v. Ramajogi (1865), 

341. 

4 Reg, II of 1877, as, 8-19. 
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If there be an objection that the applicant is not entitled 
to the share claimed such officer must stay the proceedings 
to admit of a suit being filed in a Civil Court to try such 
objection. 1 

On such suit being instituted the Revenue Officer shall, 
with reference to such objection, be guided by the orders 
passed by the Court in such suit. 2 

By section 24, succession to an istimrari estate, 3 i.e. an SuccesMon to 
estate in respect of which an istimrari sanud has been granted, estate, 
before the passing of this Regulation by the Chief Commissioner 
with the previous sanction of the Governor- General in Council, 
where there are no sons or male issue, 4 is to be decided by 
the Governor-General in Council, or by such officer as he may 
appoint in this behalf : 

“ Provided that the Governor-General in Council, it he 
thinks fit, instead of deciding such question himself or appoint- 
ing any officer to decide the same, may grant to any person 
claiming to succeed a certificate declaring that the matter is 
one proper to be determined by a Civil Court.” 

A Civil Court having jurisdiction otherwise can then enter- 
tain such suit. 5 

“ Section 25. All claims for maintenance or to hold land claims for 
in lieu of maintenance against an istimraridar by any member 
of his family shall be preferred through the Chief Com- «hmraridar. 
missioner, whose decision thereon is conclusive.” 

A s to the acquisition of land situate in an istimrari estate for public 
purposes, see section 26, and ante, p. 517. 

By section 34, a question as to the succession to land in“Bbmn.” 
respect of which a bhtm 6 sanad has been gran tod, and where 
there is no male issue, is to be decided by the Governor-General 
in Council, or by such officer as he may appoint in this behalf : 

Provided that he may grant to a claimant a certificate 
declaring that the matter is one proper to be determined by 
a Civil Court. 

u Section 35. All claims for maintenance, or to hold land Maintenance, 
in lieu of maintenance, against a bhumia by any member of 


* Bog. XI. of 1877, 0. 12. 
a 8. 13. 

* S. 20. p, 

* S. 23. 


5 S. 24. 

* Lit. w land Wilson’s Glossary, 



ASSAli. 


[chap, lviii. 


Settlement- 

record. 


Validity of 
orders 


Limitation of 
jurisdiction of 
Civil Courts. 


Resumption. 


Registration. 


sis 

his family shall be preferred through the Commissioner to 
the Chief Commissioner, whose decision is conclusive.'’ 

“ Section 07. Any person who considers himself aggrieved 
by an entry in the settlement record may appeal to the 
authorities to whom an appeal lies under this Regulation, 1 
or when the entry is one in tho first (a pedigree table showing 
all owners of land in such estate), third (a statement of the 
owners of tho fields shown in the map), fourth (a statement 
of the occupiers of such fields, and of the status of such 
occupiers), or seventh (a record of any customs prevailing in 
such estate) document mentioned in section 65, may, instead 
of so appealing, or, if ho prefers an appeal and is dissatisfied 
with the order passed thereon by any such authority, bring a 
suit in the Civil Court against any other persons interested in 
such entry to have such entry amended.” 

“ Section 119. Except as hereinbefore expressly provided : 

(a) everything done, ordered or decided by the Governor- 
General in Council, the Chief Commissioner or a 
Revenue Officer under this Regulation, shall be 
deemed to have been legally and rightly done, 
ordered, or decided ; 

0>) no Civil Court shall entertain any suit or application 
instituted or presented with a view to obtaining any 
order or decision which tho Governor-General in 
Council, the Chief Commissioner or a Revenue Officer 
is under this Regulation enforced io make or pro- 
nounce.” 


Assam. 

The Assam Land and Revenue Regulation, 1880, 3 contains 
tho following: 

A suit lies in the Civil Court to set aside the Chief Com- 
missioner’s order directing resumption. 3 

Registration under chapter v of the Regulation does 
not preclude any person from bringing a suit in the Civil 
Court for possession of, or from declaration of his right 
to, any immovable property to which he may deem himself 
entitled. 4 


1 lteg. 11. of 1877, s. 114. 
* Beg. 1 of 1886. 

J 8. 46. 


4 S. 62. Askar Mian v. Sabad Ali 
(1915), 2$ C. W. N., 640. 
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An application for perfect partition 1 should be made to Perfect 
the Deputy Commissioner. 2 partitio 

If an objection to an application for perfect partition 1 of a 
revenue-paying estate raises any question of title which has 
not been already determined by a Court of competent juris- 
diction, the Deputy Commissioner shall stay his proceedings 
to allow a suit to be brought. 3 He may stay proceedings in 
the case of other objections. 1 5 

The Revenue Court has jurisdiction under this Regulation to effect 
partition of an estate even when the lands of that estate, in whole or m 
part, are joint with the land of other estates/* 

“Section 3 54. — (1) Except when otherwise provided in 
this ^Regulation no Civil Court shall exercise jurisdiction in 
the following matters : 

(a) questions as to the validity or effect of any settlement, 

or as to whether the conditions of any settlement 
are still in force ; 

(b) questions as to the amount of revenue, tax, cess or rate 

to be assessed and the mode or principle of assess- 
ment; 

(c) the formation of the record of rights, or the prepara- 

tion, signing or alteration of any document contained 
therein ; 

(d) claims of persons to perfect partition ; 

(<>) claims of persons to imperfect partition, 0 except in 
cases in which a perfect partition could not bo 
claimed from, and has been refused by, the Revenue 
authorities on the ground that the result of such 
partition would be to form a separate estate liable 
to an annual amount of revenue less than live 
rupees ; 

(/) the distribution of the land or allotment of the revenue 
on partition ; 7 

(g) claims connected with, or arising out of, the collection 


1 I.e. the division of a revenue- 
paying estate into two or more suoh 
estates, each separately liable for the 
revenue assossed thoreon : s. 96. 

a S. 98. 

« S. m 

4 S. 101. 

5 Yatin A U Mwdha v. lladhagobinda 


Chaudhim (1919), 47 Calc., 354; 
Brojendra Kishcre Boy Ckowdhury 
v. Kali Kumar Ohowdhury (1918), 46 
Calc., 23C. 

8 Post, p. 020, 

7 Sec Ifabiram Das v. Bern Nath 
3 arma (1915), 19 0. W. H., 1008. 
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of land-revenue or of any sum which is by this 
Regulation, or by any other enactment for the time 
being in force, realisable as an arrear of land 
revenue ; 

(h) claims to occupy or resort to lands under sections 111 

and 14 and disputes as to the use and enjoyment of 
such lands between persons permitted to occupy or 
resort to the same ; 

( i ) claims to have an allotment made under soction TJ or 

section 14 and objections to the making of such 
allotment ; 

(j) claims to a remission or refund of any revenue, coss, 

tax, rate, fee, or fine payable or paid under this 
Regulation, or leviable under any enactment for the 
time being in force as an arrear of land revenue ; 

(IS) claims to set aside a decision passed m accordance 
with an award of arbitrators ; 

(!) claims to any office connected with the revenue ad- 
ministration or to any emolument appertaining to 
such offico, or in respect of any injury caused by 
exclusion, suspension or removal therefrom ; and 
( w ) any mattor respecting which an order expressly de- 
clared by this Regulation to bo final, subject to the 
provisions of section 151 of the Regulation has beou 
passed. 

“(2) In all tho above cases jurisdiction rests with the 
Revenuo authorities only.” 1 

Tho Civil Court may declare a right to a settlement although it may 
not be ablo to make a decree for possession. 2 

“ (fy A Civil Court may in the case of a claim lor an im- 
perfect partition 3 to which its jurisdiction is not barred by 
this section exercise the same powers in making tho partition 
of a revenuo-paying estate as it is competent to exercise in 
making the partition of a revenue-free estate.” 4 


1 8. 154 (2). Hoq Madhub Nath 
Surma v. Myarani Medlri (1890), 17 
dale,, 819 ; Man Mam v, Bhabiram 
Outt Barm (189G), 24 Calc., 289; 1 
0. W. NT., 94 ; Joy Gobinda JEtajam 
v. Kama Btbi (Mu&st) (1919), 24 
0. W. 149. 

2 Madhub Nath Surma v. Myarani 


Medki (1890), 17 Calc., 819; Afml 
flossain v. Xlmda Bibi (Mtmummat) 
(1895), t C. W. JST. 98. 

3 fx* the division of a revenue- 
paying estate into two or more por- 
tions jointly liable for the revenue 
assessed on the entire estate ; s. 96. 

4 S. 154 (3). 
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Bengal . 

The Bengal Patwaris 9 Regulation 1 prohibits any suit by a Patwaiis m 
patwari (village accountant) against the landholder, or the Bengal ‘ 
tenants of a village, for refusing to remunerate his labours, 
or against a Collector for, or on account of, any decision passed 
by him under that Regulation. 

The Bengal Land-revenue Assessment (Resumed Lands) Assessment of 
Regulation, 1819, 2 which is in force throughout the former revenue ‘ 
Province of Bengal, except the Scheduled Districts, contains 
the following : 

Section 21. — (8) If the Board of Revenue or other 
authority pronounce against the assessment, the proceedings 
shall be considered final, except on proof in a Court of Judi- 
cature of fraud or collusion in the previous inquiry. 

“ Section 24. Persons whose lands may be assessed, either Suit to set 
in failure to give security or to institute a suit within the aaide ordel ‘ 
prescribed time, shall nevertheless be entitled to sue any time 
within one year from the date of their being informed of the 
Board’s decision ; but after the above period the decision of 
the Board shall be final and conclusive.” 

“ Section 26. In cases instituted in the District Court an Appeal, 
appeal shall be received by the High Court ” 3 

By the Bengal Land Revenue Settlement Regulation, 1822 Land Kevemie 
(VII of 1822), winch applies to the Pargana of Pitaspur, Scfctleiuent# 
and its dependencies, to settlements made under the Bengal 
Alluvial Land Settlement Act, 1858, 4 and to estates in any 
part of which a measurement, survey, or local inquiry is made 
under the Bengal Land Revenue Sales Act, 1859, 5 and to 
estates purchased or taken on account of Government under 
that Act, power is given to Collectors to take cognizance of 
claims to property in any estate under settlement, subject to 
a suit in a Civil Court. 6 

By section 14 a suit may be brought to try a right as to Extent of 
the interest possessed by the occupant, or as to the right of right to*”* 3 
possession, but the Courts cannot interfere with the decision possession, 
of the Collector in regard to the amount or proportion of jama 
to be assessed on any parcel of land, or in respect to the 

* Ben. Keg. XXI of 1817, s. 34. As « Act XXXI of 1858. 
to his remedy, see as. 20, 35. 6 Act XI of 1859. 

« Ben. Keg. U of 1819. * Ben. Jlog. YII of 1822, as. 12, 14, 

» Bee Bon. Begs. XIV of 1825, a. 0, 10, 18, 80. 

and lit of 1828, s. 10 (3)-(0). 
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quantity and description of land to bo assigned in partition to 
the holder of any specified share of a joint estate 

The Collector has power to restore a person who has been 
violently or wrongfully dispossessed or distrained, or to docide 
a question of possession. The opposite party may bring a 
suit in Court to try the question of right. 1 

Settlement of In the settlement of a resumed mahal the Collector may 

losumeil . •' 

mahai. lake cognisance of claims to property thereon and may give 
possession to one of the parties, leaving the other claimants to 
establish their claims in a Civil Court. 2 Special authority to 
do this may he giveu by the Governor-General in Council. 3 

Collectors and other officers engaged in making or revising 
a settlement may determine claims to property in lands held 
lakbiraj, or at a mokurrari jama, and may conclude a settle- 
ment with the claimants on behalf of the lakhirajdar or 
mukurraridar. Tlio Collector may also lix tins malikana A 
dissatisfied party may contest the decision by a suit in a Civil 
Court. 4 

Collector Tho Collector is in cases of doubt the judge of the question 

junb'iiction. of jurisdiction, subject to the orders of the Board and of 
Government, and the Civil Courts cannot disturb possession 
givon by tho Collector, except on a regular suit, and on a 
decision as to tho right. 5 

As to suite to contest a t'olleotor’s decision under this Regulation, 
sco section 23 (2). 

By section 30 of Bengal Regulation Vll of 1822 porsoua 
having claims cognizable by Collectors, and not wishing a sum- 
mary procoss, may in tho first instance bring a regular suit. 

By section <‘J 1 the Collector may decide on a question of 
right and give possession to one of the parties, leaving the 
other to contest the decision by suit. 

Umi.Revenue The Bengal Revenue Halos Act, 185!), « which was declared 
by the Laws Local Exton t Act, 1871, 7 to he in force throughout 
tho former Province of Bengal, oxeept as regards tho Scheduled 
Districts, contains tho following: 

cnvii Courts in “ ® ec ^ on 33* No sale for arrears of Revenue or othor 

units to annul demands realisable in tho same mauuor as arrears of Revenue 

sales* 

i Bon. Bog. VII of 1822, b. Id. 

* S. 15. 

« 8 . 10 . 

t S. 17. 


* S. 10. 

8 Act XX of 1859. 

* Act XV. of 1874. 
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are realisable, made after the passing of this Act, shall be 
annulled by a Court of Justice, except upon the ground of its 
having been made contrary to the provisions of this Act, and 
then only on proof that the plaintiff has sustained substantial 
injury by reason of the irregularity complained of : and no 
such sale shall be annulled upon such ground, unless such 
shall have been declared and specified in an appeal made to the 
Commissioner under section 2 of the Bengal Land Revenue 
Sales Act, 1868 ; 1 and no suit to annul a sale made under this 
Act shall be received by any Court of Justice, unless it shall 
be instituted within one year from the date of the salo becoming 
final and conclusive as provided in section 27 of this Act : and 
no person shall be entitled to contest the legality of a sale, 
after having received any portion of the purchase-money. 

Provided, however, that nothing in this Act contained shall be 
construed to debar any person considering himself wronged by 
any act or omission connected with a sale under this Act, 
from his remedy in a personal action for damagos against the 
person by whose act or omission he considers himself to have 
been wronged.” 

As to a benami purchase, see section 36 of the Act. 

“ Section 47. No Civil Court shall be competent to order Jfiutrv m the 
the Revenue authorities to enter any tenure or farm in the register, 
special register. Provided always that the refusal of the 
Revenue authorities so to register any tenure or farm shall 
not affect the title of the holder, whatever it may bo. 

“ Section 48. Subject to the general law of limitation, Registry of a 
any person thinking himself wronged by the registry of a tftnwreorftum * 
tenure or farm, may file a suit for the eancelment of the 
same. ” 

By the Land Registration Act, 1870, 2 which provides for Land Regis- 
the registration of Revenue-paying and Revenue-free lands tratl0n Act * 
and of the proprietors and managers thereof, and applies to the 
whole of the former Province of Bengal, if there be a dispute 
as to the applicant’s possession of, succession to, or acquisition 
by transfer of, the extent of the interest in respect of which 
he has appliod to be registered, and if in the opinion of the 


1 Bon, Act Vfl of 1868; Act 3 of (1898), 25 3. A., 151; 25 Calc., 833, 

1903, Sob. JI. Whothor tboUomims- 2 0. W, H., 513. 
sionor adjudicated on such objection a i$on, Aot VII of 1876. 
or not; BalJmlum Dm v. fiimpsm 
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Collector the dispute be one which can more properly be 
determined by a Civil Court, the Collector shall refer the 
matter in dispute to the principal Civil Court of the District 
for determination as provided in the Act. 1 

“Hection 59, On receipt of such reference the said 
principal Civil Court of the district may either proceed to 
determine the matter, or may transfer the matter for determi- 
nation to any other competent Civil Court 2 in the district. 
The said principal Civil Court, or the Court to which the 
matter is transferred, shall cite the parties concerned, and 
give notice of the time at which the matter will be heard ; and 
after expiration of the time so fixed, shall determine summarily 
the right to possession 3 * * * in respect of the interest in dispute 
(subject to regular suit), and shall deliver possession accord- 
ingly.” 

4t Section 62. The summary decision of the Court under 
section fifty-nine shall have no other effect than that of settling 
the actual possession ; but for this purpose it shall bo final, 
not subject to any appeal or order for review.” 


The decision of the Court is subject to revision by the Uigh Court. 1 

Jt is the duty of tho Civil Court m suits brought for declaration of a 
right to registration to declare the rights of the parties in order that the 
Itevenuo authorities may bo duly certified as to the persons whom they 
ought to register •'* 

There is, it is submitted, a right to sue in the Civil Court for such 
declaration, whether or not there he a reference to a Civil Court under 
the above Act. 

The Civil Courts have no jurisdiction to make a decree 
reversing an order for tho registration of the name of any 
porsou made by a registering officer under this Act. 0 

Tho Estates Partition Act, 1897 ? 7 which applies to the 
territories which were at the time of tho Act under tho 


1 H. 55, as amend od by lion. Act V 
of 1878, s. 1 : Ali Zamin (ttyed) v. 
Mnhmmnad Akbai Ali (Kami ttyed) 
(1921), X Tat., OB. 

2 T,c. competent pecuniary and * 

territorial jurisdiction : llameb.hwar 

Singh v. Baglmnath Singh (1908), 85 

Calc., 571. 

* Omrumssa Bibee v, Dilawar Ally 

Khan, (1884), 10 Calc., 350. 


4 Umntul MchfU Kuhum (1907), 
35 Calc., 120 ; 12 0. W. N., 10 ; Jlame- 
shwar Singh v. Jlaghunath Singh 
(1908), 85 Calc., 571. 

5 Jug ut Sholmn Chunder v.Jhnaud 
Chunder (1883), 9 Calc., 025. 

0 Omrumasa Bibee v. Dilaioaf Ally 
Khan (1884), 10 Calc., 350, 

* Bon. Act V. of 1897, 
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administration of the Lieutenant-Governor of Bengal, 1 except 
the Chittagong Hill Tracts, 2 contains the following : 

“ Section 25. No suit instituted in a Civil Court, after the Effect of suit 
lapse of four months after the Collector has — for parfatron.** 

(a) made a direction under clause (a) 3 or clause (b) 4 of 
section 28, or 


(h) recorded a proceeding under section 29, by any person 
claiming any right or title in or to a parent estate, 
shall avail to affect or stay the progress of any pro- 
ceeding which may have been taken under this Act 
for the partition of the estate.” 5 

Sections 2f> and 27 require every decree of a Civil Court Decree to 
while partition proceedings are in progress or have been com- “rutira* 0 
pleted to be made in recognition of the partition proceedings. P rocee drogs. 

“Section 28. — (1) A Civil Court may at any time direct Civil Court'* 
the Collector upon an application being made to him in to 
accordance with sections 17, 18, and 19 — partition. 


(a) to assign to any person land representing a specified 

interest in any estate, or in any specified village or 
tract of land in an estate, to be held by such person 
as a separate estate ; or 

(b) to divide off from any estate any specified land or 

village, and to assign it or them to any person to be 
hold as a soparate estate : 

“ Provided that uo Civil Court shall in any such case — 

(1) specify the amount of land-revenuo for which any 

separate estate which it may direct to he formed 
under the provisions of this section shall be liable, 
or 

(2) diroct tho Collector to carry out a partition otherwise 

than in accordance with the provisions of this Act.” 


As to the power of tho Civil Court to order the payment )>y parties of Cost*, 
the cost of partition, see section 48. 

Chapters viii and ix of tho Act deal with tho making of partitions 
by tho Deputy Collector and approval thereof by the Collector. 

As to appeals to tho Commissioner, soo sections 111, 112. 

As* to appeals to tho Board of Revenue, and as to revision by that 
Board, see sections 114, 115. 


i Bon. Act V of 1897, s. X (2). 

* Bog. I of im 

3 Direction that partition proceed- 

ings proceed. 

T* CXI, 


* Di roc felon that partition proceed- 
ings bo postponed for four months 
0 See Mmmo Chavdhry v. Munski 
Ohmdhry (1917), 8 Pat. h. 188. 

. 40 * 
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“ Section 119. No order — 

(a) refusing to admit an application for partition, or to 

carry out a partition on the grounds : 

(i) that the annual amount of land revenue for which 

the separate estate of the applicant would, after 
partition, be liable would not exceed ten rupees ; 
or 

(ii) that after separation of the applicant’s interest the 

annual amount of land revenue for which the 
separate estate of the remaining proprietor or 
proprietors would be liable would not exceed five 
rupees ; or 

(iii) that the Collector considers that for any reason any 

of the separate estates would be likely to prove an 
insufficient security for the payment of the land 
revenue which would be separately charged upon 
it; 1 

(b) rejecting or returning for amendment an application 

for partition on the ground that it is not in order, 2 
admitting or rejecting a subsequent application for 
the separation of another share, 3 or to the making of 
partitions by a Deputy Collector, and the approval 
thereof by the Collector, 4 under chapter ix of the 
Act, which deals with general principles for making 
partitions, chapter x. (procedure before the Com- 
missioner up to tho completion of a partition), order- 
ing the payment of a fine in case of non-compliance 
with a requisition, 5 6 or as costs of an appeal.® 
shall be liable to be contested or set aside by suit in any Court, 
or by any means other than that expressly provided m the Act. 
“ Provided that — 

(i) any person claiming a greater interest in lands which 

were held in common tenancy between the proprietors 
of two or more estates than has been allotted to him 
by an order under section 84 or section 86 of the 
Act; or 

(ii) any person who is aggrieved by an order made raider 

soction 88, which provides for the case of a dispute 
or doubt existing as to whether any land forms part 

4 Chap. vail. 

8 S. 107. 

6 S. 117. 


1 8. U. 
• S, 20. 
® 8. 30. 
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of a parent estate, may bring a suit in a Court of 
competent jurisdiction to modify or set aside such, 
order/’ 


These provisions do not prevent a suit foi a declaration as to an 
alleged tenancy although the Collector had decided the question. 1 

As to a partition of rent-free land, see Jitabandlian Singh v. Sudha 
Kuer (Must) (1921), 6 Pat. L. J., 689 ; [*1921 Pat.] , 342. 

By the Bengal Public Demands Recovery Act, 1913, a suit 
does not lie agamst a certified purchaser on the ground that Recovery, 
the purchase was made on behalf ol the plaintiff. 2 

That Act also contains provisions for a suit in a Civil Court 
to have a certificate by the Collector that public demands are 
due cancelled or modified, 3 or to receive possession of, or to set 
aside a sale of, immovable property, when notice of the certifi- 
cate has not been served. 4 

Except in those cases every question arising between the ® a r r ig t ^ iction 
certificate holder 5 and the certificate debtor, 6 or their repre- 
sentatives, relating to the making, execution, discharge or a 
satisfaction of a certificate duly filed under the Act, or relating 
to the confirmation or setting aside by an order under the Act 
of a sale held in execution of such certificate shall be deter- 
mined not by suit, but by order of the Certificate officer 7 
before whom such question arises, or of such other Certificate 
officer as he may determine : 

Provided that a suit may be brought in a Civil Court in 
respect of any such question upon the ground of fraud. 8 


Calcutta . 

By the Calcutta Land-Revenue Act, 1850, 9 the High Court Bar of 
has not any civil jurisdiction concerning ground rents payable Sigh CourL° 
to the Government for lands in Calcutta, or concerning any- 
thing ordered or done in the assessment or collection thereof. 10 

As to the power of the Collector to levy unpaid assessments, see 
section 3 of the Act. 


1 Lahhi Ghondhry v. Altloo Jha 

(1911), 16 0. W. N„ 639. 

3 Bon. Act III of 1913, s. 21. 

3 Ibid. as. 34, 35, 

* IHd. h. 36. 

h JDef. «. 3 (2). 

» Dof. *. 3 (1). 

» Dof. s. 3 (3). 


» Bon. Act IH of 1913, s. 37. As 
to a salo for an Imaginary arrear, see 
Dhortmdm Krinlvna JMukkerjce v. 
Molmubm Nath Mnkhcrjec (1922), 27 
0. W. N. 386, 

• Act XXIII of 3850. 

8 . 12 . 
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of a parent estate, may bring a suit in a Court of 
competent jurisdiction to modify or set aside such 
order/* 

Those provisions do not prevent a suit for a declaration as to an 
alleged tenancy although the Collector had decided the question. 1 

As to a partition of rent-free land, see Jitahandhan Singh v. Sudha 
Kuvr (Must) (1 921), 6 Pat. L. .T., 689; [1921 Pat.], 842. 

Bv the Bengal Public Demands Recovery Act, 1913, a suit £»Mic , 

J . , ,, - . Demand* 

does not lie against a certified purchaser on the ground that Recovery, 
the purchase was made on behalf of the plaintiff. 2 

That Act also contains provisions for a suit in a Civil Court 
to have a certificate by the Collector that public demands are 
due cancelled or modified, 3 or to receive possession of, or to set 
aside a sale of, im movable property, when notice of the certifi- 
cate has not been served. 4 * 

Except in those cases every question arising between the 
certificate holder 0 and the certificate debtor, 6 or their repre- 
sentatives, relating to the mailing, execution, discharge or a 
satisfaction of a certificate duly filed under the Act, or relating 
to the confirmation or setting aside by an order under the Act 
of a sale held in execution of such certificate shall be deter- 
mined not by suit, but by order of the Certificate officer 7 
before whom such question arises, or of such other Certificate 
officer as he may determine : 

Provided that a suit may be brought in a Civil Court in 
respect of any such question upon the ground of fraud. 8 

Cahutta. 

By the Calcutta Land-Revenue Act, 1850, 6 the Iligh Court B»t of 
has not any civil jurisdiction concerning ground rents payable Wiffifw*.'' 
to the Government for lands in Calcutta, or concerning any- 
thing ordered or done in the assessment or collection thereof. 10 

As to the power of tho Collector to levy unpaid assessments, see 
section 3 of ttio Act. 


1 Lahki CUoudhry v. Akloo Jha 8 Bon. Act III of 1918, s. 37. As 

(1911), 16 C. W. N., 039. to a sale for an imaginary arrear, see 

0 Ben. Act III of 3913, s. 21. Ohorendia Krizhm Mukhcrjee v, 

8 Ibid, ss, 34, 35. Mahendra Nath Mukhcrjee (1922), 27 

8 Ibid. s. 36. C. W. N. 386. 

8 Dof. s. 3 (2). 9 Act XX1JI of 1850. 

8 Dof. s# 3 (l). 18 8. 12. 

» Dot s. 3 (8). 
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Comfc of the 24 All actions concerning any trespass or injury committed 
Parganas. ]^y an y revenue officer acting under colour of that Act, or 
concerning any claim in respect of any goods taken by, or 
any moneys paid to, any revenue officer under the Act, or con- 
cerning any claim of rent or revenue on the part of Govern- 
ment under the Act, shall be tried and determined in the 
Civil Courts established at the Sadr station of the Twenty- 
four Parganas, notwithstanding that the cause of action in 
which such action arose, or the defendant therein resides, 
within the limits of the town of Calcutta. 1 


Hambaljnir. 

In Sambalpur an appeal from a decree or order passed by 
the Deputy Commissioner, deciding the rights of parties or 
objections to partition raising questions of title, lies to the 
District Judge. 2 


Bihar and Oi ihhu* 


Saving of 
suits to 

establish right 
to attached 
property. 


Suit against 
purchaser on 
ground that 
purchase on 
behalf of 
plaintiff. 


The Bihar and Orissa Public Demands Iteeovery Act, 
101 4, 3 which provides a procedure for llio recovery of public 
demands by moans of a certificate that the amount is due, 
contains, amongst others, the following provisions : 

“ Section 25. Whore a claim or an objection is preferred, 
the party against whom an order is made may institute a suit 
in a Civil Court to establish the right which he claims to the 
property in disputo; hut, subject to the result of such suit (i£ 
any), the order shall be conclusive.” 

“Section 27. — ft) No suit shall he maintained against 
any person claiming title under a purchase certified by the 
Certificate Officer in such manner as may bo prescribed, on 
the ground that the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the plaintiff 
claims. 

“ (2) Nothing in this section shall bar a suit to obtain a de- 
claration that the name of any purchaser, certified as aforesaid, 
was inserted in the certificate fraudulently or without the 
consent of the real purchaser, or interfere with the right 
of a third person to proceed against that property, though 


i Act 2X1X1 ot 1850, s. 13. (toil), 88 Calo., 891 ; Sao ante , p. 616. 

* Hon. Act IV of 1906, B. 8; » B, & 0. Act IV of 191d. 

Itaghunath Singh v. Abdimt Sin 
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ostensibly sold to the certified purchaser, on the ground that 
it is liable to satisfy a claim of such third person against the 
real owner.” 

“ Section 87. Any person, not being a certificate-debtor, Orders con- 

. , . n t i • j elusive subject 

against whom an order is made under section do (claim to to suit m 
be restored to possession) or section 84, sub-section (2) Clvl1 Courfc “ 
(obstruction by person claiming to be in possession), may 
institute a suit in a Civil Court to establish the right which 
he claims to the present possession of the property; but 
subject to the result of such suit (if any) the order is con- 
clusive.” 

By section 48 a suit is permissible in a Civil Court to have Cancellation or 

__ 1 modification or 

a certificate cancelled or modified. certificate by 

“ Section 44. — (1) No certificate duly filed under this Act Cml0ourt ‘ 
shall be cancelled by a Civil Court except on ono of the follow- 
ing grounds, namely: 

(a) that the amount stated in the certificate was actually 
paid or discharged before the signing of the cer- 


tificate ; 

(b) that no part of the amount stated in the certificate was 
due by the certificate-debtor to the certificate-holder; 
or 

(r) that, in the case of fines imposed or costs, charges, 
expenses, damages, duties or fees adjudged, by a 
Collector or a public officer under any law or any 
rule having the force of law, the proceedings of such 
Collector or public officer were not in substantial 
conformity with the provisions of sucli law or rule, 
and that in consequence the eortificate-debtor suffered 
substantial injury from some error, defeat or irregu- 
larity in such proceedings. 

‘ ‘ (2) No certificate duly filed under that Act can be modi- 
fied by a Civil Court, except on one of the following grounds, 
namely : 

(i) that apportion of the alleged debt was not duo; or 

(ii) that the certificate-holder has not received credit for 

any portion which he has paid. 

“ Section 45. Notwithstanding anything hereinbefore con- Absence of 
tained, a sale of immovable property in execution of a cer- notice, 
tificate shall not be held to be void on the ground that the 
required notice has not been served; but a suit may be 
brought in a Civil Court to recover possession of such property 
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or to set aside such sale on the ground that such notice has 
not been served : 

“ Provided that no such suit shall be entertained : 

(it) if instituted more than one year from the date on 
which possession of the property was delivered to 
the purchaser ; or 

(&) if the certificate- debtor has made appearance in the 
certificate proceeding, or has applied to the Certificate 
ofiieer under section 28 to set aside the sale. 

“ Except as otherwise expressly provided in this Act, every 
question arising between the certificate-holder and the cer- 
tificate-debtor, or their representatives, relating to the making, 
execution, discharge, or satisfaction of a certificate duly filed 
under this Act, or relating to the confirmation or setting aside 
by an order under this Act of a sale held in execution of that 
certificate, shall be determined, not by suit, but by order of 
the Certificate Officer, before whom such question arises, or of 
such other Certificate Officer as lie may determine : 

<c Provided that a suit may be brought in a Civil Court in 
respect of any such question upon the ground of fraud.” 


Sautkcil Panjanctx. 

By section 25a of the Sanlhal Parganas Settlement 
Regulation, 1872, 1 as inserted by section 9 of Regulation Til 
of 1908, whore only the rights of zamindars and other pro- 
prietors as between themselves are concerned, a suit may be 
brought in a Court established under the Bengal, Agra and 
Assam Civil Courts Act, 1887, 2 3 to contest the finding or rocord 
of tho Settlement Officer. 

The effect of sections 11, 14, and 25 of Regulation IH of 1872 is that 
tho jurisdiction of the Civil Courts is absolutely excluded, except in cases 
specially provided for in section 25a, :j but whore there is fraud there is 
no such bar. 1 

As to the bar ofj Civil Courts during settlement, see section 5, as 
amended by Regulation III of 1908, section 2. 

As to the retransfer of suits to Civil Courts, see section 5 a inserted 
by Regulation ITT of 1908, section 2, 


1 Reg. XII of 1872. (1914), 19 0. W. N., 549. 

2 Act XIX oi 1887, ante, chap. x. 4 Urn a Knshnu Hen v, IJmesk 

3 Pfem Deo v. Parbati Knmari Chandra DuU % 11021 PaL.J, 209. 
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Bombay. 

By section 19 of Bombay Act VII of 1863, which Exemption 
applies to exemptions from land revenue in territories not revenue, 
subject to Act XI of 1852, 1 if the decision of the Collector or 
trying authority be in favour of the continuance of the 
exemption or any portion thereof, such exemption shall be 
admitted in terms of the decision, which shall be final. If the 
decision be against the right of the claimant to the total or 
partial exemption claimed, the claimant is at liberty to appeal 
to the District Court within ninety days from the date of that 
decision : provided the annual value of the exemption decided 
against be rupees fifty or upwards. 2 

The Bombay Revenue Jurisdiction Act, 1876 (X of 1876), Bomjmy 
limits the jurisdiction of the Civil Courts in certain Revenue jurisdiction, 
matters. 

That Act extends to all the territories for the time being 
under the Government of the Governor of Bombay in Council, 
but does not affect : 

(a) any suit regarding the assessment of revenue on land 
situate in the Colleetorate of Bombay or the collection 
of such revenue ; 

(l) any of the provisions of the Bhagdari and Narwardari 
Tenures Act, 1862, 3 the Ahmadabad Taluqdars Act, 

1862, 4 the Broach and Kaira Incumbered Estates 
Act, 1881, 5 or the Pensions Act, 1871. 6 

“ Section 4. Subject to the exceptions hereinafter appear- Bar of certain 
ing, no Civil Court shall exercise jurisdiction as to any of the smfcs ‘ 
following mattors : — 

“ (a) Claims against Government relating to any property 
appertaining to the office of any hereditary officer appointed 
or recognised under Bombay Act III of 1874, 7 or any other 


1 Act XJ o£ 1852 applies to terri- 
tories of tho JDokkhan, JCkaudosh, and 
Southern Makratta country arid other 
territories then more rocontly annexod 
to the Bombay Presidency. 

3 As to someo watans, soo Govern- 
ment of Bombay v. Vamodhar Parma - 
nundaa (1868), 5 Bom. U. 0. A. (J., 
202 . 

* Bom. Act V of 1802. 

* Born* Act VI of 1802, 


5 Act XXI of 1881. 

« Act XXUi of 1871, ante , p. 811. 

7 Damodar Krishna v, Secretary of 
State (1919), 44 Bom., 201; 22 Bom. 
L. It., 99 ; Bachangauda v. Secretary 
of State (1919), 21 Bom. L. B., 1155 ; 
Mayanchand v. V%thalrav (1912), 37 
Bora., 37 ; 14 Bom. L. li., 793. Sec 
Savta v. Saniya (1918), 43 Bom., 277 ; 
20 Bom. JD. 993. 
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law for the time being in force, or of any other village-officer 
or servant, or 

“ claims to perform the duties of any such officer or servant, 
or in respect of any injury caused by exclusion from such 
office or service, 1 or 

“suits to set aside or avoid any order under the same Act 
or any othor law relating to the same subject for the time 
being in force passed by Government or any officer duly 
authorised in that behalf, 2 or 

“claims against Government relating to lands held under 
treaty,'* or to lands granted or hold as xanutjam , 4 or on other 
political tenure, or to lands declared by Government or any 
officer duly authorised in that behalf to be held l'br service. 

“(1) Objections 5 — 

“ to the amount or incidence of any assessment of land- 
revenue 6 authorised by Government, or 

“ to tho modo of assessment, or to the principle on which 
such assessment is fixed, or 

“ to the validity or effect of tho notification oi survey or 
settlement, or of any notification determining tho period of 
settlement ; 

"(c) Claims connected with or arising out of any pro- 
ceedings for the realisation of land-revenue or the rendering 
of assistance by Government 7 or any officer duly authorised 
in that behalf to superior holders or occupants for tho recovery 
of their duos from inferior holders or tenants ; 8 


x NafO Panduru mj v. Malta* Ic u Pur- 
shotam (1887), 12 Dorn., 614 ; Vtututlen 
Vithalflanuxnlv, llamchatuh a Samanf 
(1881), 6 Bom., 329. 

a See Savla v. Saniya (1038), 4.3 
Bom., 277; 20Bom.Ii,R.,993. Anuii- 
authorisod order does not bar a suit . 
Magan Chand v. VitUalrav (1912), 
37 Bom. 37 ; Id Bom. L. R., 793, as 
for instance when tlic OolJecfcoi re- 
fused to declare an alienation o£ 
vatan property void ; Dattatraya 
Kcshav v. Tukaram fiaghu (1920), 
45 Bom., 3141 ; 23 Bum. L. R, 376. 
As to a case wkoro there would have 
been a right of action against the 
Mast India Company, soo Dmwdmr 
v. Herniary of State (192 J), 45 Born,, 
1163 ; 23 Bom., L, !{., 492, 

* That is an agreement botwoou 


two or moro independent Sovereigns 
or States: Kalabhai v. flea ef ary of 
State (3901), 29 Bum., 19; C Bom. 
U B., 048. 

4 Grant made by the Maratkas for 
military purposes, or to civil officers 
of tho State: liamravgomndrao v. 
See mtary of Slate (1909), 34 Bom., 
232, U Bom. L. B., 3333. 

0 Gtmgadhar llar% Karkare v. Mor~ 
bhat Parol tit (1893), 18 Bom., 525. 

« This inoludos a water rate : Bat - 
vant v. Sccretanj of State (3896), 22 
Bom., 377. 

7 Mahttdu v,* Lakuhrmn (1892), 17 
Bom., 081. 

9 This does not bar a suit arising 
out of tho alleged illegality of pro- 
ceedings taken for the realisation of 
land rovenuo : Gangaram Hatvram v. 
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“ claims to set aside on account of irregularity, mistake, or 
any other ground except fraud, sales for arrears of land 
revenue. 

“ (d) Claims against Government — 

(1) to be entered in the revenue survey or settlement 

records or village papers as liable for the land- 
revenue, or as superior holder, inferior holder, 
occupant or tenant, or 

(2) to have any entry made in any record of a revenue 

survey or settlement, or 

(8) to have any such entry either omitted or amended, 

“ (c) The distribution of land or allotment of land revenue 
on partition of any estate under Bombay Act IY of 1868, 1 or 
any other law for the time being in force. 

“ (/) Claims against Government : 

“ to hold land wholly or partially free from payment of land- 
revenue, 2 or 

“ to receive payments charged on or payable out of the land- 
revenue, or 

“ to set aside any cess or rate authorised by Government 
under the provisions of any law for the time being in force, or 
“ respecting the occupation of waste or vacant land belonging 
to Government. 3 

“ (a) Claims regarding boundaries fixed under Bombay 
Act 1 of 18G5, or any other law for the time being in force, or 
to set aside any order passed by a competent officer under any 
such law with regard to boundary-marks : 

“ Provided that if any person claim to hold land wholly or proviso, 
partially exempt from payment of land-revenue under — 

“ (h) any enactment for the time being in force expressly 
creating an exemption not before existing in favour of an 
individual or of any class of persons, or expressly confirming 
such an exemption on the ground of its being shown in a 
public record, or of its having existed for a specified term of 
years, or 

“ (£) an instrument or sanad given by or by order of the 

Dmlcar (kumh (19 L3), 37 Bom., 042; of 1870, Soil. A, m areas in 'which, 

15 Bom. L. It., 6G5 It does not that Act is in force (post, p. 637). 
apply to a suit between private parties 2 Sec Jmardanrav v. /Secretary of 
for the purposo of establishing a /State (J 880), 13 Bom., 442. 
private right: JShau v. JClari (1805)* 3 Wrimbak Oopal v, Secretary of 

20 Born., 747. State (1896), 21 Bom., G84, 

1 Now repealed by Bombay Act V 
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Governor of Bombay in Council under Bombay Act II of 1863, 
section one, clause first, or Bombay Act VII of 1863, section 
two, clause first, or 

“ ( j ) any other written grant by the British Government 
expressly creating or confirming such exemption, 1 or 

a (k) a judgment by a Court of law, or an adjudication 
duly passed by a competent officer 2 under Bombay Begulation 
XVII of 1827, 3 chapter x, or under Act XI of 1852, which 
declares the particular property in dispute to be exempt, 

" Such claim shall be cognizable in the Civil Courts. 4 

lllmlrabiom > io ( h ) 

“ (1) It is enacted tliat, m the event of the proprietary right ui lands, 
the property of Government, being transferred to individuals, they shall be 
permitted to hold the lauds for ever at the assessment at winch they are 
transferred. The proprietary rights m ccrtaiu lands is transferred to A 
at an assessment of IlsJOO. An exemption from higher assessment not 
before existing is expressly created in favour of A by enactment, and he 
may seelc relief in the Civil Court against over-assessment. 

“ (2) It is enacted that when a specific limit to assessment has been 
established and preserved, the assessment shall not exceed such specific 
limit. A is the ownor of land worth lts.100 for assessment. He claims 
to bo assessed at tls.50 only on the strength of a course of doalmg with 
him and his predecessors under which his land has not been more highly 
assessed. There is no exemption not before existing created by enact- 
ment, and A’s claim is not cognizable m a Civil Court. 

w (ft) It is enuetod that land-revenue shall not be leviable from any 
and held and entered m the land registers as exempt. A claims to 
hold certain land as exempt on the ground that it has been so held by 
him, and is so entered in the land register. This is an exemption ex- 
pressly confirmed by enactment on the ground of its being shown in a 
public record, and As claim is cognizable m a Civil Court. 

(41 It is enacted that the Collector shall confirm existing exemptions 
of all lands shown in certain maps to be exempt. A claims exemption 
alleging that his land w shown m the maps to be exempt. A’s claim 
s cognizable in a Civil Court. 

“ (5) It is onactod that assessment shall bo fixed with reference to 
certain considerations, and not with reference to others. This is not an 
enactment creating an exemption in favour of any individual or class, 


1 Those three clauses are indepen- 
dent* of one another: Kalabhai v. 

eerctary of Stale (1904), 29 Bom., 
19; G Bom. L. ii.,048. 

2 This includes the Governor in 

Council: Janardcmmv v. Secretary of 
State (1889), 13 Bom., 442. 

4 Repealed by Bom. Act V of 1879 


in aims in which that Act is in force 
(post, p. 637). 

* Mahamadsaheb v. Secretary of 
Slate (1919), U Bom., 120 ; 21 Bo in. 
L . It., 3159; tfakarudin Sab v. Secre- 
tary t of Slate (1919), 44 Bom., 130 ; 
21 Bom. L. R., 11GG. 
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and no objection to an assessment under such an enactment is cognizable 
m a Civil Court.” 

“ Section 5. Nothing in section four shall be held to pre- Saving of 
vent the Civil Courts from entertaining the following suits : — ceitam sulU 
“(ft) Suits against Government to contest the amount 
claimed, or paid under protest, or recovered, as land revenue 
on the ground that such amount is in excess of the amount 
authorised in that behalf by Government, or that such amount 
had previous to such claim, payment, or recovery been satis- 
fied, in whole or in part, or that the plaintiff, or the person 
whom he represents, is not the person liable for such amount ; 

“(b) suits between private parties for the purpose of 
establishing any private right, although it may be affected 
by any entry in any record of a revenue survey or settlement, 
or in any village papers ; 

“(c) suits betwoen superior holders or occupants and 
inferior holders or tenants regarding the dues claimed or 
recovered from the latter ; 1 

“and nothing in section four, clause (g) } shall be held to 
prevent the Civil Courts from entertaining suits, other than 
suits against Government, for possession of any land being 
a whole survey number or a recognised share of a survey 
number ; 

“ 2 and nothing in section four shall be held to prevent the 
Civil Courts in the districts of Ahmadabad, Kaira, exclusive of 
tlie Panch Mahals, Broach, Surat, exclusive of the lapsed 
state of Mandvi, as described in the schedule annexed to 
Act X of 1848, 3 Tanna, Kolaba, exclusive of the lapsed state 
of Kolaba mentioned in Act YIII of 1858, 3 Eatnagiri and 
Kanara from exercising such jurisdiction as, aeoording to the 
terms of any law in force on the 28th of March, 1876, they 
could have exercised over claims against Government — 

(a) relating to any property appertaining to the office of 
any hereditary officer appointed or recognised under 
Bombay Act III of 1874, or any other law for the 
time being in force, or of any other village officer or 
servant ; 2 


1 Naraycm v. Sahhamm (1885), 9 29 Bom., 19; 6 Bom. £j. B., 648. 

Bom., m, a Ao ta X of 1848 and Vlll of 1853 

M addod by Act XVX of 1877, s. 1. worn ropoalcd by Aofe XII of 1891. 
Kalablm v. Secretary of titate (1904), 
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1 (l) to hold land wholly or partially free from payment of 
land revenue ; 

(c) to receive payment charged on, or payable out of, the 
land revenue.” 1 

“ Sectioxx 11. No Civil Court shall entertain any suit 
against Government on account of any act or omission of any 
Revenue Officer unless the plaintiff first proves that, previously 
to bringing his suit, he has presented all such appeals allowed 
by the law for the time being in force, as within the period of 
limitation allowed for bringing such suit, it was possible to 
present.” 2 

This docs not bar a suit for a declaration that tho Government had 
no right to assess any kmd of claim or tax on the land. 3 

“ Section 12. If in the trial or investigation of any suit, 4 
claim, or objection which, but for the passing of this Act, 
might have been tried or investigated by a Civil Court, there 
arises any question on which the Governor-General in Council 
or the Local Government desires to have the decision of tho 
High Court, tho Governor-General in Council or tho Local 
Government, as the case may be, may cause a statement of 
tho question to be prepared, and may refer such question for 
tho decision of the High Court of Judicature at Bombay.® 

“ The costs (if any ) consequent ou any such reference 
shall ho dealt with as the High Court in each caso directs. 8 

“ Section 13. If in any suit instituted, or in any appeal 
presented, in a Civil Court the Judge doubts whether he is 
precluded by this Act from taking cognizance of the suit or 
appeal, ho may refer tho matter to the High Court. 

“Tho High Court may order the Judge making the 
reference either to proceed with tho caso or to return the 
plaint. 

“ The order of the High Court on any such reference shall 

addod by Act XVI of 1877, s. 1. before tho passing of this Act : In ra 
Kalabha% v. Secretary of State (1904), VasuUcv Hanhar (1920), 45 Bom., 
20 Born,, 19; 6 Bom. L. Et., 648. 463 ; 23 Bom. L. It., 161. 

* As to such appeals, soe sections 8 6 In re Vasudcv Hanhar (1920)» 

to 10 of the AcL, Dayal Khushal v. 45 Bom., 463 ; 23 Bom. Ij. B., 161. 

Secretary of State (1920), 22 Bom. In re Jaymnath Wamdcv (1921), 45 

L. B., 1089 ; Uaribhai v. Secretary of Bom., 1177 ; 23 Bom. Ij. R,, 189. 
State (1895), 20 Bom., 764. 6 In re Vasudcv Hanhar (1920), 

* Nathuram Mraram v. Secretary 45 Bom., 463 ; 23 Bom. L. B., 161. 

of State (1921), 46 Bom,, 8H. In re Jayamath I Wasadev (1921), 45 

4 Whether or not tho suit lay Bom., 1177*; 28 Bom. L. B., 189. 
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be subject to appeal to His Majesty in Council, and, save as 
aforesaid, shall be final. 

“ Section 14. Every reference under section twelve or Composition of 
section thirteen shall be heard by a Bench consisting of such Bcnch * 
number of Judges, not less than three, as the Chief Justice 
from time to time directs. 55 

As to the privilege of Government in suits in which it is concerned, 
see section 15, ante, p. 147. 

The Bombay Land Bevenue Code, 1879, 1 consolidates the Bombay Land 
law relating to Revenue Officers and their powers in the Revenue Code * 
Presidency of Bombay, except the scheduled districts and 
the city of Bombay and the whole of the province of Sindh. 

The power given to a Collector by section 79a, added to Eviction, 
the Act by Bombay Act VI of 1901 , to evict a person occupy- 
ing or wrongfully in possession of land can only be exercised 
in cases of wrongful possession. The decision of the Collector 
doos not exclude the jurisdiction of the Civil Court. 3 

Although section 85 of the Bombay Land Bevenue Codo requires a Collection of 
superior holder to receive his duos on account of rent or land-revonue bo?der? dues 
through an hereditary patel or village accountant, the jurisdiction of a 
Civil Court to entertain a suit for arrears is not ousted.' 1 

No suit lies against the Secretary of State or Government Entiym 
or any officer of Government in respect of a claim to have an 
entry made in any record or register that is maintained under 
chapter x.a (Record of Rights) of the Bombay Land Revenue 
Codo, 4 or to have any such entry omitted or amended. 13 

The fact that the Collector has fixed the boundaries under the Boundaries. 
Bombay Land Bevenue Codo, 1879,° does not prevont a suit for posses- 
sion, or decide rights which one holder has over the 7 property of another 
holder. 8 


% Bom. Act Y of 1879, amended by 
Bom. Acts XI of 1932 and IV of 1913. 

* Talnkdari Settlement Officer , 
Gujarat v. ITmiashanlcar Narsiram 
Pandya (1910), 35 Bom., 72; 12 Bom. 
L. R., 837. 

3 Vishwanath Gancsh v. Kondaji 
(1917), 42 Bom., 49. 

* Bom. Act V of 1879. 


* Bom. Act IV of 1913, s. 66, in- 
serting s. 135n m Bom. Act V of 
1879. 

8 Bom. Act V of 1879, s. 12. 

7 Bliaga v. Dorabji (1920), 45 Bom., 
67; 22 Bom. L. B., 1111. 

8 Gancsh v, Bmnahandra (1921), 
46 Bom., 390 ; 23 Bom. L. R„ 1209. 
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Bombay City. 

jurisdiction of By the Bombay City Land Revenue Act, 1876 (Bombay 
judge!" 6 Act II of 1876), tiie senior Magistrate of Police is Revenue 
Judge, and shall decide all suits brought before him against 
the Collector, or any person on his establishment, on account 
of land revenue, or of acts done in their official capacities by 
the Collector or any of his assistants or other subordinates. 1 
Appeals. An appeal lies against a decree passed by a Revenue Judge 

in any such suit to the High Court on its appellate side, and 
shall follow the same rules as would be applicable under any 
law for the time being in forco to appeals from tlio decrees of 
a District Court in original suits fried by it. 2 

Execution ot As to the execution of the decree in any sucl) stilt or appeal, see 
dccicc. section 18 as amended by Bombay Act Iff of 1880. 

Kholi Settlement 

By the khoti Settlement Act, 1880, s which makes pro- 
vision for the settlement or revenue administration of villages 
in the Ratnagiri district which was held by Kbots,' 1 the decision 
Determination of the Settlement Oilicor, determining a dispute its to any 
oi disputes. ma ^ or which he is hound to record, can be reversed or 
modified by a competent Court. 5 • 

No suit lies against the Survey Officer, or against Govern- 
ment, or any officer of Government to set aside a Survey 
Officer’s determination of disputes. 6 

No suit lies against the Collector, or against Government, 
Nomination of 0 r any Government officer in respect of the nomination of a 
managing mana gi U g Khot. But any of the shareholders may at any 
time sue for a decree inter tsr to declare which of them is 
entitled to the management, or the order in which they 
should respectively have the management, if more than one 
of them bo entitled to the same. 7 

Lower Burma. 

Wofinjtiono^ By tho Burma Land and Rovenue Act, 3876 (II of 1876), 
excluded 0 which applies to Lower Burma, the Local Government 8 

lands. „ _ 

i Bom. Act tl of 1870, a. 17, S. 21, 

* I'M. s. 18. o 8. 22. 

* Bom. Act X of 1880. 7 H. 28, 

4 Khofesai*eliorciditaryorappo3iitod 8 Bur, Act 1 of 1007, s. 2. 
lectori* of revenue. 
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can cause the following land to be defined by the Revenue 
Officer. 1 

“ Section 4 * 

(a) land included in any forest constituted *a reserved 
forest 9 under the law for the time being in force ; 

(c) the soil o£ any public road ? canal, drain, or embank- 

ment ; 

(d) land included within the limits of any town ; 

(e) land appropriated to the dwelling-places of any town 

or village ; 

(/) land included in any military cantonment : 

(fl) land included in any civil station ; 

(/?) land belonging, when the Act came into force, to the 
site of any monastery, pagoda, or other sacred 
building, or of any school, and continuing to bo 
used for the purposes of such monastery, pagoda, 
building or school. 

“ If before they are defined, any question arises as to 
whether any land is included within them, such question shall 
be decided by the Revenue Officer, whose decision, subject to 
appeal and review as thereinafter provided, shall be final .’ 9 

As to appeals, seo section 55 of Act II of 1876. 

As to fisheries in Burma, see ante, pp. 177, 178. 

As to a suit to establish title to land by a person claiming Successor of 
to be a successor in interest of a person applying for posses- pogse^ron^ or 
sion of land under section 3, see section 14 of the Act. 

As to how questions as to original acquisition or as to loss Landholder’s 
of landholder’s status are to be dealt with by the Civil Courts, Biatus * 
see section 1 7 of the Act. 

As to appeals from orders, see section 55 of the Act. Appeals. 

By section 50 of the Act the Civil Courts cannot exercise Bar to 
jurisdiction in any of the following matters (namely) : Omfcou°rts 

(a) matters, claims, and questions montioned in the first 
proviso to section 55. 2 

(h) claims to any office connected with the revenue 
administration, or to any emolument appertaining to 
such office, or in respect of any injury caused by 
exclusion, suspension, or removal therefrom ; 

* Bur. Act T1 of 1876, s. b. 8 ThoHo arc rovonuo questions. 
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(r) claims to have allotments made under section 20 or 
section 21 and objections to the making of such 
allotments ; 

(d) claims to a remission or refund ol' any revenue, tax, 1 
rate, fee, duty, or composition payable or paid mulor 
the Act ; 

O’) questions as to the right to, or amount of, any compen- 
sation for improvements awardable under soction l!) 
of the Act. 

By the Lower Burma Town aud Village Act, 1898, 2 no 
Civil Court has jurisdiction to determino any matter which 
under that Act is to be determined by a llevenuo Ollicer. 

Soction 41 (6) of that Act, which enacts that no Civil Court in to 
havo jurisdiction to determine a claim to any right over land as against 
the Government, is ultra vires." 


Upper Jjurmu. 

By soction 48 of the Upper Burma Land and Revenue 
"Regulation (III of 1889), although a special procoduvo is pro- 
vided for tho recovery of revenue, a remedy by suit is givon 
to a person denying that an arrear is duo. 4 

The same Aet contains tho following : — 

“ Section 58. — (1) A Civil Court shall not havo jurisdiction 
in any matter which tho Local Government or a Rovonuo 
Officer is empowered by or nndor this Regulation to dispose 
of, or take cognizance of tho manner in which tho Local 
Government or any Reveuuo Officer exercises any powors 
vested in it or him by or under this Regulation; and in 
particular — 

“ (2) A Civil Court shall not exercise jurisdiction over any 
of the following matters, which shall be cognizable exclusively 
by Revenue Officors, namely : 

(i) any question as to the limits of any Stato land ; 

(ii) any claim to the ownership or possession of any State 

land or such land free of land revenue or at a 
favourable rate of land revenue, 0 or to establish a 


* Act n of 1880, s. 8. 17 0. W. N., 300; 15 Bom. L. B., 27. 

* Bur. Act IV of 1898 s. 41. 4 Sea m. 2 and 8. 

* Secretary of State v. Mmnmt 6 Beg. Y of 1901, s, 10. 

(1912), 40 I* A.,^8; 40 Calo„ 891; 
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lien upon, or oilier interest in, such land or the 
rents, profits, or produce thereof ; ” 

(These two paragraphs arc apparently ultra vites. 1 ) 

“ (iii) any claim to compel the performance of any duties 
imposed by or under this Eegulation or any other 
enactment for the time being in force on any 
Revenue Officer as such : 

(v) the preparation of record of rights or periodical edition 

of such a record ; 

(vi) the correction of any entry in a record of rights or 

periodical edition of such a record ; 

(vii) the amount of land revenue to be paid in respect of 

State or other land 2 under this Regulation ; 

(viii) the amount of, or tho liability of any person to pay, any 
other revenue recoverable under this Regulation ; 

(ix) any claim connected with, or arising out of, any right 

in an irrigation work, or any charge in respect of 
land irrigated from such a work, or any matter 
which the Collector is bound to ascertain and record 
under section 36 ; 

(x) any claim to a right to fish, or connected with, or 

arising out of, the demarcation or disposal of any 
fishing ; 

(xi) any claim to hold froo of revenuo any laud, fishory, or 

natural products of laud or water; 

(xii) any claim connected with, or arising out of, the col- 

lection of revonue or the enforcement of any process 
for the recovery of an arrear of revenue or any sum 
recoverable as such an arrear ; 

(xiii) any claim to set aside, on any ground other than 
fraud, a sale for the recovery of an arrear of revenue 
or any sum recoverable as such an arrear ; 

(xiv) the amount of, or the liability of any person to pay 
any fees, costs, or other charges imposed under this 
Regulation.” 

As to claims between private persons rotating to any interest in or Wells, 
the rents, profits or produce of a well or well site, see Eegulation 
VI of 1910, s. 16. 


1 Bee Secretary of State v. M< m 0. W. N., 169 ; 16 Bom. L. B. ( 27. 
(1912), 40 1. A., 48 ; 40 Gale., 801 ; 17 « Reg. V of 1901, *s. 10. 

T. O.J.X. 41 
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Central Proi inces. 

The Central Provinces Land Revenuo Act, 1917, 1 contains 
tlie following provisions with regard to the jurisdiction of the 
Civil Courts in matters dealt with by that Act. 

If a boundary has been demarcated by the Deputy 
Commissioner under section 55 (2) of the Act, its cor- 
rectness as such shall not be called in question by a Civil 
Court. 2 

Any person against whom an order is made by the Deputy 
Commissioner deciding disputes regarding boundaries between 
estates, villages, mahal s or pattis or placing proprietors thereof 
in possession or demarcating the boundary, or passing orders 
regarding the rights of any tenants or persons occupying t£m 
laud in disputo, may institute a suit to establish the 'right, 
titlo, or intorest he claims in the land in dispute and for its 
possession ; but, subject to the result of such suit, if any, the 
order shall be conclusive 3 

Any person aggrieved by an order passed or an entry made 
determining and recording Sir-land, may institute a suit in 
the Civil Court to havo such order or entry cancelled or 
amended and, subject to the result of such suit, the order or 
on try is conclusive. 4 

Tf any question arises in a Civil Court as to the amount of 
land revenue payable or the conditions on, or the period for, 
which any estate, mahal or land may be held free of land 
revenue, the Court shall, on application made in this behalf, 
stay the proceedings and refer the questions for the orders of 
the Settlement Oilieor and shall make a decision in accordance 
with such orders. 5 

“Hoclion 80.— (]) Any person aggrieved by any order or 
entry undor soctions 67 (declaring a person to be a malik - 
maWmza °), 69 (determining and recording khudkhast 7 land), 
70, clauses (a), Q>) 9 (e) (record of status of tenants, area of 
lands, and conditions on which thoy were held), 71 (deter- 


* 0. ?. Act IT of 1917. 

» 8, M (2). 

» 8. m (4). 

* 8 , 08 (»). 
a 8. 75 {% 

« Lc. a person who owns ono or 
more plots of land soparatoly as- 


sessed to land revenue m a mahal : 
s. 2 (9). 

* Le. that part of the home farm 
of a mahal which is cultivated by the 
proprietor as such and which is not 
Sir-land ; s. 2 (5). 
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mination of abadi x ), 76 fas to village cesses), 77 (disputes as 
to management of estate), 78 (record of customs), or 79 
(village administration paper), may institute a suit in the 
Civil Court, within one year from the date on which the 
assessment is offered to the proprietor, to have such order or 
entry cancelled or amended, and, subject to the result of such 
suit, the order or entry shall be conclusive.'* 

Sections 100 and 101 deal with awards made under settlements made 
before the Act came into fore*'. 

A Civil Court cannot call in question the terms of a lease Protected 
and kabuliyat givon in the ease of a protected headman. 1 2 headman. 

A suit eau bo instituted m a Civil Court to set asido a sale Fraudulent 
for the arrears of land-revenue on the ground of fraud or on salo ‘ 
the ground that tlio arroar for which tho property is sold is 
not duo. 3 

In casos where tho Deputy Commissioner has ordered tho order for 
payment of land-revenue at the instance of a sadar lambardar, revenue 7 ° f 
lambardar, or proprietor, a person affected by the order can 
institute a suit in a Civil Court to establish tho right which 
he claims. 4 

An order by tho Deputy Commissioner ejecting a porson Encroachment, 
who has oncroachod upon communal property does not prevent 
any person establishing his rights in a Civil Court. 5 

“ Section 220. Except as otherwise provided in this Act, Ear of 
or in any other enactment for the time being in foreo, uo ■ iuriedicticn * 
Civil Court can entertain any suit instituted, or application 
made, to obtain a decision or ordov on any matter which tho 
Governor-G-enoral in Council, the Chief Commissioner or any 
Revenue Officer is, by tho Act, empowered to determine or 
dispose of ; and in particular and without prejudice to the 
generality of the provision, no Civil Court can exercise juris- 
diction on any of the following matters : 

(a) any corroction or revision of a record of rights under 
section dG; 

( h ) any question regarding tho demarcation of boundaries 
under section 55 ; 

0) any matter provided for in sections 63 and 64 as to 
any land which appears to have no lawful owner; 


1 Populousnoss, cultivation* 

* S. 110 (2). 

3 S. U9 (2). 


* S. 157. 

* S, 219. 
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(cl) any matter provided lor, or referred to, in sections 73, 
74, 75 or 108 as to estates, mahals or lands held or 
claimed to be held free from revenue, except rights 
arising under any contract between the Government 
of India and grantees of land ; 

(d) the formation of the record of rights ; 

(/) the amount of land revenue to be assessed under this 
or any other enactment for the time being in force ; 

([/) the claim of any person to have an assessment offered 
to, or subsettlement made with, him ; 

(7*) any question as to the validity of any engagement 
with Government for the payment -of land revenue, 
or of any agreement entered into by superior or 
inferior proprietors in a settlement or sub-settle- 
ment ; 

(>') any decision regarding the purpose to which land is 
appropriated under section 88, proviso (ii) (objection 
to continuance of assessment beyond term of settle- 
ment) ; 

(j) any claim connected with, or arising out of, any pro- 
cess enforced on account of refusal to accept the 
assessment offered in a settlement or sub-settlement 
by the Settlement Officer or by the Deputy Com- 
missioner ; 

(/„) the amount of the allowance or sum fixed under section 
98 (allowance to excluded proprietors) ; 

(Z) any matter relating to thekadars 1 under sections 107 
(inquiry into claims of thekadars), 108 (inquiry into 
and record of, protected thekadar), 111 (forfeiture of 
protection), 112 (transfer of theka), or 114 (rein- 
statement and protection of ejected thekadar), or to 
villago headmen under section 115 (protection of 
village headmen in backward tracts), 116 (lease to 
protected headmen), 120 (forfeiture of protection 
of headmen), or 121 (appointment of successor to 
headman) ; 

(m) any claim against Government connected with, or 
arising out of, the collection of land-revenue or the 
recovery of any sum which is realisable as land- 
revenue under this Act or any other enactment ; 


1 Farmers or middlemen. 
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(«) the partition or union of makals or pattis ; 

(") the distribution of tho land or apportionment of the 
land revenue or sums payable under a sub-settle- 
ment of a mahal or patti by partition or otherwise 
or the determination of the rent to be paid by a 
co-sharer for land held by him after the partition 
in the mahal or tho patti of another co-sharer ; 

(p) any claim in connection with the office or tho fixation 
of the remuneration of patwari, sadar-lambardar, 
lambardar, mukaddam, patil or village wat chma n, 
or in respect of any injury caused by the exclusion 
of any person from such office ; 

Ql) any question connected with, or arising out of, tho 
exercise of the powers under section 202 (control 
and management of forest growth) ; 

0) any question connected with tho allotment of house- 
sites in an abadi under soetion 20 3, sub-section (4) 

(allotment of sites by proprietor), or tho exception of 
an abadi under section 203, sub-sections (5) (de- 
claration that rights are heritable or transferable), 

(6) (application of such declaration), and (7) (re- 
covery of nazaraua) from tho provisions of section 
203, sub-sections (1), (2), (3), and (1) (right to house 
sites in mahal) ; and 

(s) any claim to compel the performance of any duty 
imposed by this Act on any Revenuo Ollieor. 

“ Section 221, No suit shall lie in the Civil Court for tho For what 
recovery of any village cess which has not been recorded under mltTs!™' 3 
sections 76 or 106, clauso(/).” 

Ooonj, 

The Coorg Land and Revenue Regulation (I of 1899) con- 
tains the following provisions with regard to suits in Civil 
Courts : 

A direction by a Revonuo Officer that a person bo put into Determination 
possession of property to which a dispute relatos is subject to of diai,uteB ' 
a decree or order subsequently passod by a Civil Court. 1 

Whoever considers himself aggrieved as to any rights offintryin 
which ho is in possession by an entry in a record of rights or roo<mL 
in an annual record, may institute a suit against any porson 
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denying, or interested to deny, his title to such suit for a 
declaration of his right under chapter vi of tho Specific 
Relief Act, 1877 (I of 1877). 1 

“ Section 76. — (1) Where a defaulter makes a fraudulent 
transfer of property for the purpose of preventing distraint 
for an arrear, any Civil Court of competent jurisdiction shall, 
upon the application of the distrainer and proof of the fraudu- 
lent nature of the transfer, cause the property to he delivered 
up to the distrainer.” 

“ Section 78.— (1) Where it is proved to the satisfaction of 
a Civil Court of competent jurisdiction that distrained property 
has been forcibly or clandestinely taken away, tho Court may, 
upon the application of the distrainer, cause tho property to 
be restored to him.” 

By section 91 any person aggrieved by a declaration of 
the Commissioner declaring an engagement between the de- 
faulter and tenants to be void, may institute a suit against 
the Government to establish the validity of tho ongagoment, 
and that all charges and incumbrances upon property which 
has been attached, shall be postponed to tho revenuo and 
expenses consequent on the accrual of any arroar thereof. 

As to suits brought against the defaulter by tenants for sums which 
they have been compelled to pay to Government, see section 04. 

“Section 145. Except as otherwiso provided by this 
Regulation, no suit shall be brought in any Civil Court in 
reBpeet of any of the following matters, namely : 

(i) the limits of any land which have been defined by a 
Revenue Officer as land to which the Regulation 
does or does not apply ; 

(ii) any claim to compel the performance of any duties 

imposed by this Regulation or by any other enact- 
ment for the time being in force on any Revenue 
Officer as such ; 

(iii) any claim to the office or emoluments of parpattigar 

or village-officer, or in respect of any injury caused 
by exclusion from such offico or to compel the 
performance of the duties or a division of the 
emoluments thereof ; 

(iv) any notification directing the making a revision of a 

record of rights ; 


* S. 40. 
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(v) the framing of a record of rights or annual record, or 
the preparation, signing or attestation of any of the 
documents included in such a record ; 

(vi) the correction of any entry in a record of rights, 

annual record, or register of mutations ; 

(vii) any notification of a general assessment having been 

sanctioned by the Governor-General in Council ; 
(viii) the claim of any person as to liability for an assess- 
ment of land-revenue or of any other revenuo under 
this Regulation ; 

(ix) the amount of land-rovonue to bo assessed under this 
Regulation ; 

(x) the amount of, or the liability of any person to pay, 

any other Revenue to bo assessed under this 
Regulation, or any cess, charge or rate to bo 
assessed on any bolding under this Regulation or 
under any other enactment for the tune being in 
force ; 

(xi) any claim to hold free of revenue or at favourable 

rates, any land, mills, fisheries or natural products 
of land or water ; 

(xii) any claim connected with, or arising out of, the 

collection of tho land-revenue by the Government 
or tho enforcement by the Government of any 
process for tho recovery thereof ; 

(xiii) any claim to sot aside on any ground, other then 
fraud, a salo for tho recovery of an arrear of land- 
reveuue or any sum recoverable as an arrear of 
land-rovenue ; 

(xiv) tho amount of, or tho liability of any person to pay, 

any fees, fines, costs or other charges imposed under 
this Regulation ; 

(xv) 1 any claim for tho partition of an estate or holding or 

any quostion as to the allotment of land, when such 
estate, holding or land is one of which tho land 
revenue has boon wholly or partly assigned or 
reloasod, or which is bold as joint family property 
by persons of the Coorg race, or any claim for the 
distribution of land-rovonue on partition, or any 
other question connected therewith, not being a 

1 Tliis ctouso was substituted by Bog. IV of 1007, s. 3. 
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question as to the partibility of, or the title to, the 
property of which partition is sought ; 

(xvi) 1 any claim arising out of the liability of an assignee of 
land-revenue to pay a share of the cost of collecting 
or reassessing such revenue.” 

Madras Presidency {except the City of Madras). 

The Civil Court has the power to enforce by suit the right 
of transfer given to proprietors of land by section 8 of the 
Madras Permanent Settlement Regulation, 1802. 2 

A suit for enfranchised (revenue-free) inam lands can 
be brought in the Civil Court. 3 

By the Madras Revenue Recovery Act, 18 64, 4 no Court of 
Civil Judicature has authority to take into consideration or 
decide any question as to rate of land revenue payable to 
Government, or as to the amount of assessment fixed, or to be 
hereafter fixed, on the portions of a divided estate. 

Nothing contained in that Act prevents parties deeming 
themselves aggrieved by any proceedings under that Act, 
except as therein provided, from applying to the Civil Courts 
for redress: provided that Civil Courts shall not take cogni- 
zance of any suit instituted by such parties for any such cause 
of action unless such suit be instituted within six months 
from the time at which the cause of action arose. 5 

City of Madras. 

The High Court of Madras has no civil jurisdiction 
concerning the ground rents payable to the Government from 
lands within the local limits of its ordinary original civil 
jurisdiction 6 in the city of Madras or concerning anything 
ordered or done in the assessment or collection thereof. 7 

All actions concerning any trespass or injury committed 
by any Revenue Officer acting under colour of the Madras 


1 As amendod by Reg. IV of 1907, 
s* 2. 

a Mad. Bog. XXV of 1802. JPem- 
mosamy Tovar v. Collector of Madura 
(1863), 3 Mad. H. 0., 35. 

a Act XXIII of 1871, s, 7 (1), mite , 
pp. 812, 313. Mad. Act IV of 1862, 
6. 1 ; Mad* Act IV of 18G6, a. 1. Oheru - 
huri Vmkanm v, MmtravatH 


Zakshmi (1865), 2 Mad. H. 0., 327* 

4 Mad. Act II of 1864, s. 58. 

5 Ibid. s. 59. The rule of limita- 
tion in this section does not apply 
to orders made without jurisdiction : 
Sundaram Ayyangar v. Bamamamy 
Ayyangar (1918), 41 Mad. 955* 

6 Ante, pp* 37, 88. 

* Act XII of 1851, s. 16. 
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City Land Pievenue Act, 1851 (XII of 1851), or concerning 
any claim in respect of any goods taken by, or any monies 
paid to, any Eovenue Officer under that Act, shall be tried and 
determined in the Civil Courts in the district of Chingloput, 
notwithstanding that tho cause of action in respect of which 
such action is brought arose, or tho defendant therein reside, Limitation, 
within the limits of the town of Madras and every such action 
shall be brought within six months after the cause of action 
arose, and not afterwards. 1 


Malabar. 

Every registration purporting to be made in accordance Malabar land 
with the procedure prescribed by the Malabar Laud Rogistra- reR1 ‘ itratujn * 
tion Act, 1896, 2 shall be subject to any decree or order which 
may be passed by any Civil Court of competent jurisdiction. 3 

Section 14 of that Act empowers a Civil Court of competent Joint 
jurisdiction to pass a decree directing a joint registration of ro,1H ™ 10n ‘ 
occupants and proprietors in pursuance of a contract whereby 
tho occupant has undertaken to pay direct to Government tho 
amount of land-revenue assessed on tho estate. 

“ Section 16. Except as otherwise provided by this Act, Bar of 
no Civil Court shall have jurisdiction in any matter which the ^ unsdlctl0n " 
Collector is empowered by or under the Act to disposo of or 
shall take cognizance of the manner in which the Collector 
exercises any powers vested in him by or under this Act.” 


Punjab. 

The Punjab Land Revenue Act, 1887, 1 which applies toEuiry on 
the Punjab and tho North-Wost Frontier Province, contains recor ‘ 
the following provisions. 

“ Section 45. If any person considers himself aggrieved 
as to any right of which he is in possession by an ontry in a 
record of rights or in an annual record, ho may institute a suit 
for the declaration of his right under chapter vi of the 
Specific Relief Act, 1877.” 3 

“ Section 78. — (1) Notwithstanding anything in soction 66, Kemectei open 
when proceedings are taken undor this Act for the recovery of denying 
an arrear, tho person against whom tho proceedings are taken anamar. 01 

* Act XVH of 1887. 

» Act I of 1877. 


* Ibid. s. 17. 

* Mad. Act Ilf of 1890. 
' 8 . 30 . 
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Suit against 

certified 

purchaser. 


Questions of 
title. 


may, if he denies his liability for the arrear or any part 
thereof and pays the same under protest made in writing at 
the time of payment and signed by him or his agent, institute 
a suit in a Civil Court for the recovery of the amount so paid. 

“ (2) A suit under sub-section (1) must be instituted in a 
Court having jurisdiction in the place where the office of the 
Collector of the district in which the arrear or some part 
thereof accrued is situate.” 

“ Section 95. — (4) Any suit brought in any Court against 
the certified purchaser on the ground that the purchase was 
made on behalf of a person other than the certified purchaser 
shall be dismissed with costs.” 

Chapter ix of the Act deals witli partition. 

“ Section 117. — (1) Where there is a question as to title 
in any of the property of which partition is sought, the 
Revenue Officer may decline to grant the application for 
partition until the question has been determined by a com- 
petent Court, or he may himself proceed to determine the 
question as though he were such a Court. 

“ (2) Where the Revenue Officer himself proceeds to deter- 
mine the question the following rules shall apply, namely : 

(a) If the question is one over which the Revenue Court 
has jurisdiction, the Revenue Officer shall proceed 
as a Revenue Court under the provisions of the 
Punjab Tenancy Act, 1887. 1 

(4) If the question is one over which a Civil Court has 
jurisdiction, the procedure of the Revenue Officer 
shall bo that applicable to the trial of an original 
suit by a Civil Court. 

(<•) An appeal shall lie from the decree of tho Revenue 
Officer under clause (5) as though that decree was a 
decree of a Subordinate Judge 2 in an original suit. 

(il) Upon such an appeal being made the District Court 2 
or High Court, 3 as the case may be, may issue an 
injunction to the Revenue Officer requiring him to 
stay proceedings pending tho disposal of the appeal. 

(«) Prom the appellate decree of a District Court upon 
such an appeal a further appeal shall lie to tho 


1 Act XVJ of 1887, cMte.pg. 004-614. * Pun]. Act IV of 1919, s. 2 (8). 

2 Punj, Act VI of 1918, s. 49 (a ) : In tho North-West Frontier Province 

BaMa Smgh v, Kirpala (1920), 1 road u Judicial Commissioner ” ; Reg, 
Lahore, 387 ; 2 Lahore L. J,, 209. VII of 1901, s. 0 (3), (c). 
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High Court, i! such an appeal is allowed by the law 
for the time being in force.” 

As to the disposal of other questions, see section 118. 

“ Section 136. — (1) The Local Government 1 . . . may investment of 
invest any Revenue Officer making or specially revising Jf 
records of rights in any local area in pursuance of a notifica- Clvl1 Comta - 
tion under section 32, or making a general re-assessment of 
land revenue in any local area in pursuance of a notification 
under section 49 (or any Revenue Officer in a colony), 2 or any 
Revenue Officer to whose control that officer is subject with 
all or any of tho powers of any Court constituted under the 
Punjab Courts Act, 1884, 3 for tho purpose of trying all or any 
specified classes of suits or appeals relating to laud arising in 
the local area.” 

As to tho cancellation of such order, sou section 136 (1), (2), (3). 

As to control over those officers and appeals from and 
revision of their decrees, see section 137. 

“Section 140. — (2) No suit or other proceeding shall be Deposits on 
instituted against the Secretary of State for India in Council, 
or against any officer of the Government, in respect of any- 
thing done by a Revenue Officer under this section, hut 
nothing in this suh-soction shall prevent any person entitled 
to receive the amount of any such deposit from recovering 
it from a person to whom it has boon paid by a Revenue 
Officer.” 

“ Section 168. Except as otherwise provided by this Act : 

“ (1) A Civil Court shall not exercise jurisdiction in any rtar of 
matter which the Local Government 4 or a Revenue Officer is J uriB<Uctl0n - 
empowered by this Act to dispose of or take cognizance of the 
manner in which the Local Government 4 or any llovonno 
Officer exercises any power vested in it or him by or under 
the Act ; and in particular — 

“(2) A Civil Court shall not oxereiso jurisdiction over 
any of the following matters, namoly : 


i In tho North-Wost Frontior Pro- Province l>y Bog. VJI oi 3901, s. 5, 

vines road “Chief Commissioner " : and in tho Punjab by Punj. Act XU 

Bog. VII of 1D0I, a. C (1) (5). of 1914 ; now soo ante, chap. sxii. 

4 Inserted for tho Punjab by tho * In tho North-Woat Frontier Pro- 
Punj. Act V of 391S, a. 8. vinco road “Chief Commissiouor ” . 

* Act XVIII of 1884, which was Beg. VII of 1901, a. 6 (1) (6). 
repealed in the North-West Frontier 
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(i) any question as to the limits ol any land which has 
been defined by a Eevenue Officer as land to which 
this Act does or does not apply ; 

(ii) any claim to compel the performance of any duties 

imposed by this Act or any other enactment for 
the time being in force on any Revenue Officer as 
such ; 

(iii) any claim to the office of kanungo, zaildar, inamdar 

or village officer, or in respect of any injury caused 
by exclusion from such office, or to compel the 
performance of the duties or a division of the 
emoluments thereof ; 

(iv) any notification directing the making or revision of 

a record of rights ; 

(v) the framing of a record of rights or annual record, 

or the preparation, signing, or attestation of any 
of the documents included in such a record ; 

(vi) the correction of any entry in a record of rights, 

annual record, or register of mutations ; 

(vii) any notification of tho undertaking of the general 

re-assessment of a district or tahsil having been 
sanctioned by the Governor- General in Council; 
(viii) the claim of any person to be liable for an assess- 
ment of land revenue or of any other revenue 
assessed under this Act ; 

(ix) tho amount of land revenue to be assessed on any 

estate or to be paid in respect of any holding 
under this Act ; 

(x) the amount of, or the liability of, any person to pay 

any other revenue to be assessed under this Act, 
or any cess, charge, or rate to be assessed on an 
estate or holding under this Act or any other 
enactment for the time being in force ; 

(xi) any claim relating to the allowance to be received by 
a landowner who has given notice of his refusal 
to be liable for an assessment or any claim con- 
nected therewith, or arising out of, any proceedings 
taken in consequence of the refusal of any person 
to be liable for an assessment under this Act ; 

(xii) the formation of an estate out of waste land; 

(xiii) any claim to hold free of revenue any land, mills, 
fisheries, or natural products of land or water ; 
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(xiv) any claim connected with, or arising out of, the 

collection by the Government, or the enforcement 
by the Government, of any process for the recovery 
of land revenue or any sum recoverable as an 
arrear of land revenue ; 

(xv) any claim to set aside, on any ground other than 

fraud, a sale for the recovery of an arrear of land 
revenue or any sum recoverable as an arrear of 
land revenue ; 

(xvi) the amount of, or the liability of any person to pay 

any fees, fines, costs, or other charges imposod 
under this Act ; 

(xvii) any claim for partition of an estate, holding or 
tenancy, or any question connected with, or arising 
out of, proceedings for partition, not being a ques- 
tion as to title 1 in any of the property for which 
partition is sought ; 2 

(xviii) any question as to the allotment of land or the 
partition of an estate, holding or tenancy, or as 
to the distribution of land subject by established 
custom to periodical redistribution of land revenuo 
on the partition of an estato or holding, or on a 
periodical redistribution of land, or as to the 
distribution of rent on the partition of a tenancy ; 
(xviiia) 3 any question connected with, or arising out of, or 
relating to, any proceedings for the determination 
of boundaries of estatos subject to river action 
under soetions 101a, lOln, 101c, and 1(>1d, respec- 
tively, of chapter xviii ; 

(xix) any claim to set aside or disturb a division, or 

appraisement of produce confirmed or varied by a 
Eevenue Officer under this Act ; 4 * 

(xx) any question relating to the preparation of a list of 

village cesses, or the imposition by the Local 
Government 6 of conditions on the collection of 
such cesses; 

1 Ohulam Haidar v. Amir Haidar 4 Where there is a qnostion of title 

(3019), 1 Lahore, 298; 2 Lahore a suit lies in a Oivil Court: Bamji 
L. L, 192. Lai v. Mmgal Singh (1921), 2 La- 

2 Szngh Bam v. Data Bam (1921), hore, 802, 

3 Lahore, 4. 8 In the North-West Frontier Pro- 

® Added by Punj. Act 1 of 1899, vincc road “Chief Commissioner ” ; 

s. 3, Beg. VII of 1901, s. 6 (1) (6). 
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Chapter vii of the Act provides for the partition and 
union of mahals by the Collector. 1 

If an objection to partition is made by a recorded eo- Partition, 
sharer, involving a question of proprietary title 2 which has rap 011 to 
not been already determined by a Court of competent jurisdic- titicf 011 ot 
tion, the Collector may either — 

(as) decline to grant the application until the question in 
dispute has been determined by a competent Court ; 
or 


(b) require any party to the case to institute within throe 

months a suit in the Civil Court for tho determina- 
tion of such question ; 3 

(c) proceod to inquire into the merits of the objection, 4 in Collector's 

which last case all decrees passed by him shall be equivalent to 
held to be decrees of a Court of Civil jurisdiction of cmi° court 
the first instance and shall bo open to appeal to the 
District Judge or High Court, or the Judicial Com- 
missioner, 5 * as the case may bo, under tho rules 
applicable to appeals to those Courts. 5 

No order made by the Board requiring the proprietor of 
an under-assessed estate to refund to the proprietor of an 
over-assessed estate can be questioned in any Civil or Revenue 
Court. 7 

If no application under section 173 is raado within the Bar of claims 
time allowed therefor, all claims on tho ground of irregularity lr r ™uianty 
or mistake in publishing or conducting the salo shall be 01 miBlakc - 
barred. 

Nothing heroin contained shall bar tho institution of a suit 
in the Civil Court for tho purpose of setting aside a sale on 
the ground of fraud. 8 

Any suit brought or application made in a Civil or llovenuo Bar of suit 
Court against the certified purchaser on tho ground that the certified 
purchase was made on behalf of another person not the piuchater ' 


1 Of. ante, pp. G24-G26. Tho claim 

to partition under this Act does not 
apply to a claim by a more mort* 

gageo : BanU Lai v. Shanti Prasad, 

(1918), 85 All., 387, or to a widow in 

possession by virtue of an arrange* 
mont for maintenance : Pcnm v. Jas 

Kunwar (1913), 35 All., 527 ; Kailashi 

liurmar v. Badn Prasad (1913), ibkL 
518 . 

* See Muhammad Nasar-ullahKhan 


v. Muhammad Ishaq Kha/n (1910), 32 
All., 523. 

3 As to the offoot of permission to 
filo a fresh suit, kgo Bandhir Singh v. 
Bhagwan Das (1918), 35 All., 541. 

* U. P. Act OX of 1901, g. 111. 

6 Ante, p. 240. 

3 U. P. Act III of 1901, s, 112. 

7 Bid. s. 137. 
s Ibid . s. 175. 
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certified purchaser, though by agreement the name of the cer- 
Pa mentoi pui chaser was used, shall be dismissed with costs. 1 

regime under case Proceedings being taken against any person for 

protest. the recovery of an arrear of revenue a suit may be brought 
against the Government in the Civil Court for the amount 
paid under a protest in writing, signed by such person or by 
an agent duly authorised in his behalf. 2 
arbitration. Section 207. A decision under section 206 according to 

an award is not open to appeal unless the decision is in excess 
of, or not in accordance with, the award, or unless the decision 
is impugned on the ground that there is no valid award in 
law, or in fact. 

“ And no person shall institute any suit in the Civil Court 
for the purpose of setting it aside or against the arbitrators on 
account of their award.” 3 


This does not bar a separate suit on title to recover possession of 
property, 4 or a suit between tenants of adjoining holdings to determine 
whether a parcel of land bolongs to tho one holding or to tho other. 5 

“ It is clear that in Oudh, in cases in which Act III of 1901 applies, 
tho Court of Revenue has tho exclusive jurisdiction to determine what 
is the status of a tenant of lands, and what are the special or other terms 
upon which such tenant holds, and that the Civil Courts have tho ex- 
clusive jurisdiction to doeido whether or not a porson in possession of 
lands holds a proprietary or an under-proprietary right in the lands.” 6 

Ported from “ 0n 238 - No l jerson sba11 institute any suit or other 
cognizance of proceeding in the Civil Court with respect to anv of the 
Civil Courts, following matters ,Y 

(a) the arrangement of patwaris circles ; 

(l) claims by any person to any of the offices of patwari, 7 
kanungo, 8 or lambardar, 9 or to any emolment or fees 
appertaining to such offices, or in respect of any 
injury caused by his exclusion therefrom, or claims 
by any person to nominate persons to such offices ; 

(c) the liability of any land as has not been wholly 
exempted from such liability by special grant of, or 


5 U. P. Act III of 1901, s. 178. 

2 Ibid, s, 183. 

* Bee DaUp Singh v. Man Kurmar 
(1921), 43 AD., 389, 

4 Tapsi Singh v. Eardeo Smgh 
(1917), 39 All., 713. 

* EM, 


6 Mohammad Abul Eusan Khan 
{Baja) v. Bam Pargash (1916), P, C. 
19 Bom. L. B., 202, at p. 206, 

* S. 23. 

8 £>. 26. 


8 S, 45. 
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contract with, the Government or by the provisions 
of any law for the time being in foree ; 1 
(d) the formation of a record of rights, or the preparation, 
Bigning or attestation of any of the documents con- 
tained therein, or the preparation of the annual 
registers ; 

(r) the claim of any person to engage for the payment of 
revenue, or the validity of any engagement with 
Government for the payment of revenue, or the 
amount of revenue, cess or rate assessed or to be 
assessed, or distributed or to be distributed, on any 
mahal or portion of a mahal, or specific area under 
this or any other Act for the time being in force or 
the amount to be paid to a proprietor by an inferior 
proprietor when that amount has beon fixed by the 
Settlement Officer, or the declaration of assessment, 
or. the terms of any settlement; 

(/) any claims connected with, or arising out of, any pro- 
cess enforced on account of neglect or refusal to 
aecept the assessment or terms of sub -settlement 
proposed by the Settlement Officer ; 

(g) any matters provided in sections 75 to 88 2 (both 
inclusive) ; 

(/<) tho preparation of' the record referred to in sections 
84 and 85 ; 

(?) save as provided in section 44, 3 tho determination of 
the class of a tenant, or of tho rent 4 payablo by him, 
or the period for which such rent is fixed under this 
Act; 

(j) any matters provided for in sections 92, 93, and 98 ; 15 
(/c) partition or union of malials except as provided in 
sections 111 and 112.° 


1 S. 58. 

* Theso soetions give certain powors 
to settlement ofUcors. 

8 Allowing a claim in a Civil Court 
to any interest m land which is re- 
quired to bo recorded in tho prescribed 
registers. 

4 This moans a contractual rent, 
and docs not apply to a custom to 
levy fruits: Sheoambar Ahir v. Col- 
lector of Azamgarh (1912), 84 All, 
858. 


15 As bo Uovonuo-froo grants. 

6 Ante, p. COG, Nathi Mai v. Taj 
Singh (1007), 29 All, 004; Jhjai Mzsir 
v. Kali Prasad Mzszr (3917), 39 AIL, 
409 ; Shambhn Singh v. Pcilgzt Singh 
(1916), 38 All, 243; Bachman Pas 
v. J lawman Prasad (1910), 33 All,, 
109 ; Pam Subluig Singh v, J Viy JSfa- 
rain,' Singh (1921), U All., 74. As to 
partition of a building, soo Pfaram 
Pass v. Bhup Narazn (1909), 3l‘ All., 
330, 


X. O.J.X, 


42 
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A suit for possession is not barred . 1 
A suit does not lie to correct a mistake made in a par- 
tition . 2 


* Lai Biliari v. Pa/rhaU Kunwar ibid. 243. 

(1920), 4.2 All., 309 ; Kalla Prasad v. 2 Tirbcni Saliai v. UoUil Piasacl 
Manmohan Lai (1916), 38 All., 302 ; (1911), 33 All., 440. 

ShambliU Singh v. Dalgit Singh (1916) > 


PAET VIII. 


CHAPTER LIX. 

Courts outside British India. 

There are certain statutory provisions which give Courts in 
India power to take evidence and give opinions in cases pend- 
ing in Courts outside British India. 

As to British Courts in Native States, sec ante, pp. !i2I, 32.'. 

By the Foreign Tribunals Evidence Act, 185G, 1 a Supremo Ordorfor 
Court 2 in India and any judge of any such Court, and every wltnwes'm ° f 
judge in India who by an order of His Majesty in Council to 
maybe appointed for the purpose 3 may order the oxamina- £° r n J^ r 
tion of witnesses within the jurisdiction of such Court or tribunal. 
Judge in civil or commercial matters ponding in a Foreign 
Court or tribunal. 4 

By the Evidence by Commission Act, 1859,® a similar Evidence n 
provision is made for the taking of ovidonco in actions, suits, "^aS^j n 
or proceedings pending beforo any Court or tribunal in Ills 
Majosty’s dominions. 0 <io»imons. 

The Court has power in such caso to appoint an examiner. 7 Appointment 

Courts in one part of Ilia Majesty’s dominions may remit A H eertuinmeut 
a case for the opinion in law of a Court in any other part "f law or 

w x IintiHli or 

- - — Foreign State. 

1 19, 20 Viet. o. 118. Courts} since established : of. Ad - 

4 This expression -would apparently mmiatmtor-tienertUv. I*mn Lai Mul - 
mean a Court which is supremo in hch (1895), 22 I. A., 107 » 22 Calc., 
any particular Province. When the 788. 

Act was passod tho only Sui>rome a It), 20 Viet, c. 113, u, 0. 

Courts in name wero those which 4 Ibid, h. 1. 

had been established in Calcutta, 6 22 Viet. c. 20. 

Madras, and Bombay, but tho ex- • Ibid, a, 3. 

pression used in tho Act is wide 7 18, 49 Viet. c. 7d, s. 2. 

enough to include ofchor supremo 

m 
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Cases within 
Foreign 
Jurisdiction 
Act. 


thereof . 1 There is also a power by which a High Court can 
remit a case with queries to a Court of a Foreign State 
with which His Majesty may have made a convention for 
thatl purpose for ascertaining the law of such State as to the 
facts in question . 2 

The Kin g in Council may confer on any Court in any 
British possession, or held under the authority of His Majesty, 
any jurisdiction civil, criminal, original, or appellate which 
may lawfully by order in Council be assigned to or conferred 
on any British Court in any foreign country . 3 


1 22, 28 Viet. o. 63. 

* 24, 26 Viet. o. 11. 


= 63, 54 Viet. c. 37, s. 9. 
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ACCOUNT STATED, suit on, 45 

ACCOUNT, SUIT FOB, 

Small Causo Court, 260, 281 
valuation, 13 

ACKNOWLEDGMENT by married womau, 457 

ACQUISITION OF LAND. See Improvement Trusts. 
for public purposes, chap, xli 

quostions to bo determined, 504, 505 
what aro 44 public purposes,” 505, 506 
award, 506 

apportionment of fund, 50C, 507 
appoal, 507 

mines and minorals, 508 
Chittagong Hill Tracts, 508 
Ajmoro, 517 
rovision, 357 

ADDITIONAL HIGH COURTS, 10, 33 
ADEN, 

Courts at, chap, vli 
local limits, 94, note 3 
Resident, 95 

Assistant-Residents, 95, 96 
appeals, 96 
roferonce, 96, 97 
law, 97 

Small Cause Court powors, 97 
slave trade, 97, 98 
land acquisition, 508 

ADJUDICATION ORDER, 
malriug, 428, 432 
sotting asldo, 480, 434 

ADMINISTRAT ION* See Admin istratxon, Letters op, 
44 suit for land,” 43 
Bombay , 

certificate of heirship, 399 
administrator, 399 
heirs not known, 899 
revision, 358 
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INDEX, 


ADMINISTRATION —cmvimicd* 

Mach as, 
dispute, 398 
appoals, 398 

dispute, 397 

ADMINISTRATION, LETTERS OF. See Administrator, Probate and 
Administration Act, Succession Certificate. 

Bengal, Agra and Assam, 113 

High Courts, 63, 64, 73, 74, 80, 87, 92, 93, 387, 388, 389 

Administrator-General, 389 

jurisdiction, 390 

conclusivonoss, 391 

unlimited letters, 391 , 392 

appeal, 393 

soalitig, 400 

ADMINISTRATOR. See Probate and Administration Act. 
removal, 39 1 
directions, 391 
disposal of property, 894 
dispute as to succession, 396 

ADMIN 1STRATOR-G ENE1 IAL , 
letters of administration, 389 
directions, 390 
collodion of assets, 397 

ADMIRALTY COURT. 

High Courts, G2, 79, 80, 92, ill 
Supreme Courts, 63 
Colonial Courts, 406, 407-411 
Vice-Admiralty Courts, 109 
rtiao Court, 107, 413, 111, 415 
slave trade, 107, 412 
mlxod Courts, 413 
necossarioK, 413 
appeals, local, 408 

to King in Council, 385, 408, 413, 414 
assessors, 415 

ADULTERY, Small Cause Court, 260, 285 

ADVOCATE-GENERAL, 
appointment, 33 
proceedings, 33 
information, 33 

ADVOCATES, admission and suspension, 36, 37, 71, 78, 85, 89 

AGENT. See Dekioun Sirdars. 

AGRA, 

subordinate Courts, chap, x 
tenancy, see Landlord and Tenant. 
deposit of rent, 308 
revision, 358 

AGROR VALLEY, 283, 284 
exclusive jurisdiction, 284 
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AHMADABAD, talucfdars, 480, 481 
AJMERE, 

Civil Courts, chap, is 
single district, 99 
grades of Courts, 99 
Chief Commissioner, appointment, 99 
control, 103 

Additional Commissioner, 99 
District Judge, 100 
Subordinate Judges and Munsifs, 100 
Small Causes, 100, 101 
Bonchos, 101 
appeals, 101-103 
rofcronce, 103 

distribution of business, 10D 
withdrawal of suit, 104 
personal interost, 104 

Taluqdais, Thakurs, and Jagirdars, 101, 105, 479, 480 
law applicable, 105 

ALIEN, 

suit by or against, 9, 10 
Small Cause Court, 958 

ALIENATION OF AGRICULTURAL LAND, chap, xxxiv 
exclusion of suit, Bundolkhand, 41G 
Punjab, 417 

ALLAHABAD HIGH COURT, 71-7G 

ALLUVIAL LANDS, rcforence, 534 

ANDAMAN AND NICOBAR ISLANDS, 
schodulod district, 118 
second appoal, 118, 119 
revision, 319 
Nicobars, 119 

ANGUL, 

law applicable, 122 
Civil Courts, 122, 123 
village panchayat, 123 
arbitration, 124 
appoal, 124, 125 
revision, 125 

APPEALS. Hcc Arm An from Order, Appeal from Appellate Decree, 
Landlord and Tenant, 
in High Court, 50-57, 72, 78, 85, 8G, 90, 91 
to King m Council Appeals to Kino in Council. 
valuation, G, 11, 12 

objection, G, 11, 14, 15 
objection to jurisdiction, 319 
to High Courts , 

Allahabad, 72 

Bengal, Bombay, Madras, 57 
Lahore, 86 
Rangoon, 91 
Patna, 79 
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APPEALS— continued . 
from Subordinate Courts 3 
Adon, 96 

Ajmero and Mairwara, 101-103 
Angul, 124, 125 
Arakan Hills, 182 

Bengal, Agra, Bihar, Orissa, Assam, 111-113 
Bombay, 141-143, 145 

jagirdars, 158, 159 
British Baluchistan, 169, 170 
Burma, 173, 174 

fisheries, 178 
Central Provinces, 192 
Chin Hills, 184 
Coorg, 200, 201 
Dekkhan Sirdars, 151 
Delhi, 86 

Ganjam and Vlzagapatam, 215, 216, 217 
Godavari, 220 
Madras City Court, 205 

Distriot Courts, 207 

North-West Frontier Province, 228, 229 

Oudh, 240, 241 

Punjab, 247-249 

Sindh, 252 

Small Cause Courts, 

Bangoon, 291 
fino, oto., 274, 275 
insolvency, 275 

special Acts, 336. See Landdobd and Tenant. 
Court Poes Act, 336, 337, 339 
Spocific Belief Act, 337 
Probate and Administration, 393 
Succession Certificates, 395 
Administration (Madras), 398 
Guardians and Wards Aot, 404, 405 
Companies, 419 
Insol venoy, 275, 433, 434 
Admiralty, 408 
Lunacy, 446 

Parsi Matrimonial Courts, 456 
Indian Trust Aot, 487 
Coorg Boligious Endowments, 492 
Court of Wards, Ajmero, 495 
Land Acquisition, 507 
Porost Acts, 526-528, 530, 531 
Bailway Commission, 536 
under Civil Procedure Code, chap, xxviii 
seisin of appeal, 833 
from dooroo, 333 
award, 338 

bar by arrangement, 333 
from original decree, 335 
decree by oonsont, 335 
rights in controversy, 335 
orders which are decrees, 337 
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APPEALS — continued . 
point of law, 338 
question in oxccufcion, J38-341 
whore no appeal from preliminary decree, 341 
as to costs, 341 
ordor of remand, 341 
appeal heard hy two Judges, 342 
error not affecting merits, 342, 343 
framing issues, 351 
reviow, 350, 351 
powers of Appellate Court, 352 

APPEALS FROM ORDERS, 
whoro ordor is “ decree/’ 387 
second appeal, 344 
questions in execution, 338 
when lio, 34G-352 
what Court to hoar them, 352 

APPEALS PROM APPELLATE DECREES, 
under Civil Procedure Codo, 342, 343 
grounds, 343 
appeals from orders, 344 
issues of fact, 343, 345 
no appeal in certain suits, 345 
Andaman and Nicobar Islands, 118 
British Baluchistan, 167, 108 
Burma, 174 
Coorg, 201 

Ganjam and Viaagapatam, 217 
Godavari, 220 

North-West Frontier Provinco, 221) 

Jagirdars, 154 
Punjab, 248, 249 
Santhal Parganas, 129, 130 
Insolvency, 438 

APPEALS TO RING IN COUNCIL, chap, xxx. See Judicial Cqm> 

WITTER, 

undor Lottors-Patont of Iligh Courts, G7, 68, 69, 75, 81, 87, 93 
right, 374 
whon lies, 378 

interlocutory orders, 68, GO, 75, 81, 87, 04, 378, 380 
orders on revision, 380 
value, 381-382 

certificate, special leave, 378-380 
concurrent findings, 381, 382 
matter in dispute, 382 
mosno profits, 882 
matters incapable of valuation, 383 
substantial question of law, 383 
pauper appeals, 384 
bar of appeals, 384 
special loavo, 885, 886 
Admiralty, 885, 408,1414 
Prize Courts, 885, 414 
remission as to value, 385 
execution, 877, 878, 386 
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APPEALS TO KING IN COUNCIL— continued. 
Dckkhan Sirdais, 386 
Guardians and Wards Act, <105 
Insolvency, 379 
land acquisition, 507 

ARAKAN HILLS, 
giados of Couits, 1 SO 
powers, 180, 181 
reference to arbitration, 181 
appeals, 181, 182 
calling up appeals, 182 
High Oouit, 182 
law administered, 181, 182 

ARBITRATION, chap, li 
by Judge, 7, 8 
Angul, 124 
Arakan Hills, 181 
rovislon, 359 

Indian Arbitration Act, 518 
powors of Court, 518, 519 
stay, 519 
Rangoon, 519 
spooial case, 520 

ARREST outsido district, 330 

ASSAM, chap x. See Bengal, etc., Civil Coubts 
Eastern Bengal and Assam, 120, 121 
Landlord and Tenant, 554-550 
land revenue, G18-G20 

ASSESSORS, 

Admiralty, -115 
Laccadive Islands, 222 

ASSISTANT JUDGE, 

Bombay, 112, 143 
probate matter, 390 

ASSISTANT RESIDENT, ADEN, 
jurisdiction, 95, 90 
appeals from, 96 

ATTACHED PROPERTY, suit in Small Causo Court, 283 

ATTACHMENT outsido district, 330 

ATTORNEYS See chap, xxxix 
admission 

Bengal, Madras and Bombay High Courts, 367 
Allahabad High Court, 72 
Patna High Court, 78 
Lahore High Court, 85* 

Rangoon High Court, 89 

AWARD. See Aebitbation. 
appeal, 33 
suit for land, 48 

Small Cause Court, 283 * 
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BALUCHISTAN. See British Baluchistan. 

BENGAL, AGRA, BIHAR, ORISSA, AND ASSAM, 

Subordinate Courts, chap, x 
tentorial limits, 106 
classos of Courts, 106 
Judges, number, 10G 
vacancies, 107 
additional, 107 
transfer oi cases, 108 
administrative control, 108 
temporary charge, 108, 109 
local limits of jurisdiction, 109 
placo of sitting, 110 
cesser of jurisdiction, 110 
original jurisdiction, 110, 111 
suspension and removal, 114, 115 
Judge interested, 113 
Appeals, 111, 112 

tiansfor of cases, 112 

special jurisdiction of Sub. Judge and Munsif, 113 
appeals, 114 

Small Cause Court jurisdiction, lid 
powers oi oiheors, i 15, 116 
law applied, 116 

Courts subordinate to District Judgo, 117 

BENGAL HIGH COURT, chap, iii 

BENGAL RENT ACT, 55G-5G0 
rovision, 356 

BENGAL TENANCY ACT, 560-572. See Landlord and Tenant. 
appeals, 337 
rovision, 357 

BENGAL WILLS AND INTESTACY REGULATION, 
application, 397, 398 
administration, 398 
sub-judge or munsif, 398 

BIHAR AND ORISSA, 

High Court, chap, v 
constitution of Province, 77 

subordinate Courts. See Bengal, Agra, Bihar, Orissa, and Assam. 
panchayats in Bihar, 131 

BOMBAY. See Mamlatdaes, Courts op; Municipalities. 

High Court, ohap. iii 
tonuros and land, 140 
subordinate Courts, ohap. xiv 
alteration and creation of districts, 141 
District Judges, 141 

jurisdiction, 141 
control of Courts, 141 
Joint Judges, 141 
Assistant Judges, 142 
jurisdiction, 142, 143 
appeals, 141-143 

Subordinate Judges, 143, 144, 145 
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BOMBAY — continued. 

local limits of jurisdiction, 144 
joint Subordinate 3udgo, 144-14G 
appeals, 145 

Small Cause Court powers, 146 
jurisdiction undor cortain Acts, 146, 147 
Government suits, 147-149 
vacancy, 149, 150 
delegation of powers, 150 
law, 150 

BOMBAY ADMINISTRATION OF ESTATES REGULATION, 39S, 399 
appeals, 399 
administrator, 399 

BOMBAY CITY IMPROVEMENT ACT, 509, 510 
rovision, 359 

BOUNDARIES, 
of Province, 3, 4 
of Presidency Towns, 38 
dispute, Uppor Tanawal, 233 
Bengal, 521 
Burma, 521 
Madras, 522 
Central Provinces, G42 
Coorg, 646 

BRITISH BALUCHISTAN, 
grades of Courts, 165 
appointment and removal of Judgos, 165 
number of Courts, 165 
original jurisdiction, 165, 166 
divorce, 367 
control, 167 

appeals, 167, 168, 169, 170 
rovision, 168 

distribution of business, 168 

conformant of powers on Doputy-Commissionor, 168, 169 

Small Causo Court j’urisdiotion, 169 

law administered, 169 

Additional Judicial Commissioner, 169, 170 

Judge personally intorestod, 170 

“ BRITISH INDIA,” 20, note 2 

BROACH AND KAIRA, incumborod estatos, 480 

BUNDELKHAND 

alienation of land, 416 
incumborod ostates, 480 

BURMA. See Fishebies, Land Revenue. 

High Court, 89-94 
grades of Courts, 171 
superintendence and control, 172 
divisions, districts and townships, 172 
original jurisdiction, 173 
Small Cause Court powers, 173 
appeals, 174 
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BURMA— continued* 

delegation of powers, 174, 175 
law administered, 176 
Judgo personally mtorestod, 176 
landowner’s right, 176, 177 
suits against Government, 177 
rovonuo matters, 178, 179 
Village Courts, 179, 180 
headman, 179, 180 
canals, 437, 438 


CALCUTTA RENT ACT, rovision, 509 

CANALS. Sec Irrigation. 

Northern India, 437 
Burma, 305, 437, 438 
Punjab, 305, 438 

CANCELLATION OP INSTRUMENT, Small Cause Courts, 2C0, 282 
CANTONMENT, Court of Small Causes, 288 
“ CARRIES ON BUSINESS,” meaning of, 46 
CASTE DISPUTES, 295, 296 
“ CAUSE OP ACTION,” moaning of, 44 

CENTRAL PROVINCES, 

Court of Judicial Commissioner, 188 
rank and precedonco of J udges, 188 
oxerciso ot jurisdiction, 189 
Pull Bonck and othor Benches, 189 
transfer of cases, 189 
reference of question, 189 
diiforonco botween Judges, 189, 190 
classes of Courts, 190 
civil districts, 190 
original jurisdiction, 190, 191 
Small Cause Court jurisdiction, 191 
jurisdiction in cortain proceedings, 191, 192 
appollato jurisdiction, 192 
superintendence and control, 192, 193 
distribution of business, 393 
Judgo personally interested, 193 
appointment of Judgo?, 193 
additional Judgos, 193, 194 
place of sitting, 194 
law administered, 194 
Fanchayats, 
mombors, 194 
disqualification, 194, 195 
ex-officio panchas, 195 
election, 195, 19G 
Sarpanch, 196 
resignation, 196 
Village OourtB % 
constitution, 196 
suits cognisable, 196, 197 
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CENTRAL PROVINCES— cowZmwctZ. 

Village Courts — continued. 
place of institution, 197 
exclusive jurisdiction, 197 
disestablishment, 197, 198 
quashing proceedings, 197, 198 

CERTIFICATE, 

Dokkhan conciliation, 162 
Ponsions Act, 311 

suits against foreign pimeos, etc., 328 
appeal to King in Council, 378 
heirship, etc., Bombay, 399 
landlord and tenant, Chota Nagpur, 580 
land lovonuo, 62S 

CEBTIOBABI, WRIT OF, 25 

CESSES AND DUES, Small Cause Court, 281 

CHARITABLE TRUSTS, ENDOWMENTS, 329, 188-492 
exclusion of suit, 305 

CHIEF COMMISSIONER, exemption from jurisdiction, 31 

CHIN HILLS, 

Chins, 183 

law applicable, 183 

headman, 183 

civil jurisdiction, 184 

Suponntondent, 184 

Assistant Superintendent, 184 

jurisdiction, 184 

withdrawal of cases, 184 

no appeal, 184 

control and revision, 184 

orders final, 184, 185 

CHITTAGONG HILL TRACTS, 119 
superintendent, 120 
withdrawal of cases, 1 20 
control and revision, 120 
bar to jurisdiction, 320 

CHITTAGONG PORT TRUST, exemption from suit, 308 

CHOTA NAGPUR, 

incumbered estates, 481 
tenancy, rovision, 573 

restriction on suits, 573, 574 

CIRCUIT OF JUDGES, 

Patna High Court, 81, 82 
Lahore High Court, 87, 88 
Rangoon High Court, 94 

COLLECTOR, 

as to his powers to deal with questions between landlord and tenant, see 
chap. Ivii 

as to his powers to deal with questions of land revenue, see chap, lviii 
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COLLISION between ships, 284= 

COMMISSION, order for, revision, 861 
COMMISSIONER, 

as to his powers to deal with questions between landlord and tenant, see 
chap, lvii 

as to his powers to deal with questions of land-rovonue, sec chap, lviii 

COMPANIES. See Societies. 
jurisdiction, 4=18 
powois of Court, 418, 419 
appeals, 419 

voluntary wmdmg-up, 420 
COMPENSATION, Small Cause Courts, 260, 285 
CONCILIATORS, Dekkhan, 101, 1G2 
CONSENT to jurisdiction, 7 
CONSTITUTION, 1. 2 

CONTEMPT, 

of High Court, 29, 30, 38 

Rangoon Small Cause Court, 292 

CONTRACT, law administered, 60 

CONTRIBUTION, Small Cause Courts, 286 

CO-OPERATIVE SOCIETIES, 
exclusion of suits, 305 
winding-up, 421, 422 

GOORG, 

grades of Courts, 199 
appointment of Judges, 399 
numhor of Courts, 199 
local limits, 199 
Judicial Commissioner, 200 
control of Courts, 200 
Indian Press Act, 200 
Commissioner, 200 

original jurisdiction, 200 
appoals, 200, 201 
second appeals, 201 
distribution, 201 
Judge interested, 201 
Small Cause Court jurisdiction, 202 
placo of sitting, 202 
law applicable, 202 

religious and charitable endowments, 491, 492 
COPYRIGHT suit, 474 
COSTS, 

misstatement as to jurisdiction, 12, 48 
suits cognizablo by Small Cause Courts, 202 
where no jurisdiction, 322 
costs of appoal, 841 
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COSTS — continued, 
appeal as to, 381 
Judicial Committee, 377 

COUNCIL, 

members exempt, from jurisdiction, 31, 300 
exempt from arrest, 2G8 

COUNTERCLAIM, jurisdiction, 40 

COURTS. See High Courts, Subordinate Courts, Supreme Courts, 
Courts of Small Causes. 
authority from Parliament, 2 
existing at establishment of High Courts, 18, 19 
subordination, 293 
place of suing, 315-319 

whero subject-matter situate, 315, 31 G 
immovable property, 316 
local limits of jurisdiction uncertain, 31G, 317 
compensation for wrongs, 317 
foreign judgmont, 319 
objection to jurisdiction, 319 
transfor, 319, 320, 321 
withdrawal, 320 

COURT OP WARDS, 

does not alfoct High Court, 59 
Small Cause Court, 279 
Constitution, 194 

intorferonco by Civil Court, 491, 195 
guardian, 195 
Ajmcic, 195 
appeals, 495 
Bengali 

application by Civil Court, 100 
suit m Civil Court, 49G 
dispute as to succession, 196, 197 
inquiry as to disqualification, 197, 198 
Bombay i 198-500 
consent of District Court, 498 
civil disputes, 499 
bar of suits, 309, i99, 500 
withdiawal oi superintendence, 500 
Central Provinces, 
suits, 500, 501 
Punjab, 

finality of orders, 502 
bar of suits, 502, 503 
United Provinces i 
Civil Courts, 309, 503 
case for opinion, 503 

COURTS OUTSIDE BRITISH INDIA, 
ovidonoo of witnesses, G59 
examiner, G59 

ascertainment of law, G59, GG0 
Foreign Jurisdiction Act, 600 

CRIMINAL COURTS, intorferonco by Civil Court, 300 

CUSTOM, appeals, Punjab, 218, 249 
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DARJEELING, 

scheduled district, 121 
High Court, 121 

DEBT in insolvency, 429 

DECLARATION by High Court Judges, 35, 71, 77, 85, 89 

DECLARATORY DECREE, 
valuation, 13 
suit for, 42 

Small Cause Court, 261, 283 

DECREE. Sec Preliminary Decs re. 
definition, 335 

Small Cause suit to set aside decree, 283 
execution of docree, 330 

m ioieign territory, 324, 325 
transfer of business, 330, 331 

DEFENCE, works of, 517 

DEHRA DHUN, 

High Court, 71 
Civil Courts, 71 

DEKKHAN AGRICULT DRISTS, 
definition, 157 
limits of jurisdiction, 157 
Jagirdars, etc., 157 
Subordinate Judge, 158, 159 
Small Cause Court, 159 
no appeal, 158 
suit whore reside, 159, 100 
suit for account, LGO 
execution, 160 
Insolvency, 160 
village Munsifs, 160, 1G1 
revision, 161, 163 
conciliators, 161, 162 
District Judgo, 162, 1G3 
Assistant or Subordinate Judge, 1C2, 103 
Special J udge, 1G3 
reference to High Court, 164 

DEKKHAN SIRDARS, 

exclusion from jurisdiction, 150-152 
Agent for trial, 151 
appeals, 151 

Assistant Agont, 151, 152 
suits for land, etc., 152 

DELEGATE, 

probate and lotters of administration, 390 -302 
doubtful cases, 392 

DELEGATION, 
of judicial act, 2 
T. C.JJ. 
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DELEGATION — continued . 
of powers of District Judge, 

Dekkhan, 150 
Burma, 175 

N.W. Frontier Province, 228 
Probate and administration, 390, 391 
powers of High Court, 06, 07 

Small Cause Court, 262, 263 

DELHI, 

appeal to High Court, 86 

Province, 250 

law administered, 250 

DHARWAR, 

suits against sirdars, 152 

Political Agent, 152 

suits connected with land, 152 

DISTRICT COURT, 

Bengal, etc., 100 
Bombay, 141 
Buima, 171 
Contral Piovincos, 190 
Madras, 205 
Punjab, 244 
Wind, 251 
definod, 293 

DISTRICT RATES, Punjab, 250 

DIVORCE. See Parsi Matrimonial Courts. 
Sauthal Parganan, 129 
British Baluchistan, 167 
Oudh, 242 

Small Cause Court, 261 
Divorco Act, 449-451 
decree for nullity, 449 
domicil, 449 

validity oi decrees, 449, 450 
District Judge, 450, 451 
High Court, 451, 452 
alimony, 453 

DOWER, Small Cause Court, 286 
“ DWELLS,” meaning of, 45, 46 


EASTERN BENGAL AND ASSAM, 120, 121 

ECCLESIASTICAL JURISDICTION, 64, 65 

ENDOWMENT, 

Small Oauso Courts, 282 

religious endowment, 488. See Trusts. 

ERROR, WRIT OF, obsolete, 26 

EUROPEAN BRITISH SUBJECT, 
habeas corpus, 25 
ecclesiastical jurisdiction, 64, 65 



INDEX. 


675 


EXCISE, exclusion ot suit, 300, 305 

EXCLUSION PROM SUIT, 291-313 
Acts oi State, 299 
interference with executive, 300 
hereditary offices, 302, 303 
special Acts, 301, 305 
Judicial Officers, 307 
acts m good faith, 308-311 

EXECUTION OP DECREE, 
by what Court, 323 
in foreign territory, 321 
questions, 325 
partition, 326 

transfer to Collector, 325 
appeal, 338 

King m Council, 377, 378 

EXECUTOR, 
removal oi, 391 
directions to, 391 
disposal of property, 391 

EXTRAORDINARY ORIGINAL CIVIL JURISDICTION, 
Calcutta, Madras, Bombay, 18 
law, 61 
Allahabad, 72 
law, 73 
Patna, 78 
law, 79 
Lahore, 85 
law, 86 
Rangoon, 90 
law, 92 


PERRIES, 

bar to Jurisdiction, 303 

“ PINAL ” means that no appeal lies, 263, note 3 

FISHERIES (BURMA), 
trial of questions, 177, 178 
appeal, 178 

FORECLOSURE, Small Oausos Court, 260, 280 

FOREIGNER. See Alien. 
lunatic, 111 

FOREIGN JUDGMENT, 314, 315, 319 
FOREIGN JURISDICTION, 17, 321 
FOREIGN STATE, suit by, 827, 328 
FORESTS, 

exemption of forest ofheors, 310 
Forest Acts, 523 
Indian Forest Aot, 521, 525 
Madras, 525*528 
Burma, 528, 529 
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FORESTS—- contzfhU&d, 

A] mere, 529 
Assam, 529, 5B0 
British Baluchistan, 531 
Hazara, 531 

Punjab Land Preservation, 581 
FRAUD, jurisdiction based on, 7 
FRAUDULENT DECREE, place of suit, 319 


GANJAM AND VIZ AG AP AT AM, 
civil justice, 215 
rules, 215 

appeal to High Court, 215 
Munsif, appointment, 215 

jurisdiction, 215, 210 
Divisional Assistant, 210 
Agent’s jurisdiction, 216 
powers of Courts, 210 
original jurisdiction, 210 
appeals, 210, 217 
limit of tracts, 218 

GENERAL AVERAGE LOSS, Small Cause Court, 200, 284 

GIFTS, law administered, 32 

GODAVARI, 

Government Agent, 218 
Assistant Government Agont, 218 
District Munsif s, 218 
transfer of cases, 218-220 

jurisdiction of Government Agont and Assistants, 219 
cases within jurisdiction of more than one Court, 220 
appeals, 220 
socond appeals, 220 
pauchayat, 221 

UOOD FAITH, indemnity from suit, 308-310 

government, 

requisitions of, 09, 70, 83, 94 

suits against, 177 

state land, 178 

Bombay, 148, 149 

Small Cause Court, 259, 279 

responsibility, 299 

GOVERNMENT OE INDIA ACT, 1915...19-30 

GOVERNOR, 

exemption from jurisdiction, 31, 32 
Small Cause Court, 208, 271 

GOVERNOR-GENERAL, 
regulations, 3 

alteration of boundaries, 4, 5 
exemption from jurisdiction, 81, 82 
Written order, 82 
Small Causa Court, 268, 279 
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GUARDIANS AND WARDS ACT, 
Subordinate Judges, 

Bengal, etc., 113 
Central Provinces, 191 
Punjab, 246 

application to what Court, 402 
simultaneous proceedings, 402 
appointment of guardians, 408 
testamentary guardian, 403 
appeals, 404, 405 

to the King in Council, 405 
Court of Wards, 495 

GUARDIANS. See Minors. 

Guardians and Wards Act, 401 
testamentary guardian, 403 
powers of High Courts, 

Bengal, Bombay and Madras, 57 

Allahabad, 72 

Patna, 79 

Lahore, 86 

Rangoon, 91 

GUJARAT TALUQDARS, 481, 482 


HABEAS CORPUS, writ of, 25 

HAZARA FOREST, 
exclusion of suit, 531 
exemption of officers, 304 
appeal, 531 

HEREDITARY OFFICES, 

Small Cause Courts, 261, 281 
Bombay, 301 
Madras, 302, 303 
Burma, 303 
revision, 356 

HIGH COURT. See Appeals, Lndian Hicm Co guts Acts, Judge*, 
Letters-Patent. 
definition, 293 
powers of legislature, 2, 8 
determination of value of suits, 34 
Additional Judges, 19 
constitution, 20 
tenure of office, 23 
precedence, 21 
salaries, 21 
death, 21 

Revenue matters, 26, 27 
revision, 28, 29 

superintendence ovor Subordinate Courts, 27 
single Judges or Division Courts, 30 
opinion of majority, 50, 74, 80, 87, 03 
local limits of jurisdiction, 30, 37, 89 
additional High Courts, 83 
Admiralty jurisdiction, 22, 62, 92 
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HIGH COURT— continued. 

Vice- Admiralty jurisdiction, 62, 79, 80 
matrimonial jurisdiction, 65, 74, 80, 87, 93 
officers, 35, 36, 71, 78, 85, 89 
advocates, 36, 37, 72, 78, 85, 89 
vacancy m office of Judge, 22 
jurisdiction, 22, 23 
alteration of limits, 30 

ordinary original civil jurisdiction, 38-48, 90 
extraordinary original civil jurisdiction, 48, 49, 72, 78, 85, 90 
joinder of causes of action, 49, 90 
cases under 100 rupees, 39, 48 
infants and lunatics, 57, 72, 79, 86, 91 
insolvency, 59 
law administered, 

ordinary original jurisdiction, 32, 33, 59, 60, 92 
extraordinary original jurisdiction, 61, 73, 79, 86, 92 
appellate jurisdiction, 61, 62, 73, 79, 87, 92 

testamentary and intestate jurisdiction, 63, 64, 73, 74, 80, 87, 92, 93 
single Judges and Division Courts, 66, 74, 80, 87, 93 
regulation of proceedings, 66, 74, 75, 80, 87, 93 
requisitions of Government, 69, 76, 83, 94 
powers of Legislature, 69, 70, 76, 83, 94 
rules and orders in force, 35 
place of sitting of Judges, 62, 73, 81, 87, 88, 94 
delegation of judicial act, 07 
Coorg, 200 
divorce, 251 , 252 

superintendence of Presidency Small Cause Courts, 255 

HIGH COURT, BOMBAY, 
no jurisdiction m Sindli, 55 
rcfcronce from Dokkhan, 164 

HIGH COURTS ACT, 186L, 19 

1865. 19 

1911. 19 

HINDU WILLS ACT, 388 

HUNDI, suit on, 45 


IDIOTS, tfee Lunatics. 

“ ILLEGALLY,” 364-366 

IMMOVABLE PROPERTY, Small Cause Court, 260, 281 

IMPROVEMENT TRUST AND TOWN PLANNING, 
Bombay, 509, 510 
Calcutta, 510-513 
Rangoon, 513, 514 
United Provincos, 514-536 
Punjab, 510 

INAMDARS (Bombay), 
trial of suits, 153 
appeals, 153, 154 
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INCOME TAN, 

statement of cases, 424, 425 
exclusion ot suit, 303 

INCUMBERED ESTATES, 479, 482. See Tauuqdars. 
Choia Nagpur, 481 
Sindh, 481 

INDIAN PRESS ACT. See Press Act. 

INDIAN SUCCESSION ACT. See Succession Act. 

INDIAN TRUSTS ACT. See Trusts Act. 

INDIGO CONTRACTS (BENGAL), 110, 111 

INFANTS. See Guardians, High Courts, Minors. 

INJUNCTION, 

Small Cause Court, 260, 282 
to rostram suit, 46, 47 

INSANE PERSON, CONVEYANCE, 283 

INSOLVENCY 

right to oidor, 420 
proceedings in another Court, 426 
Presidency Towns, 
jurisdiction of single Judge, 427 
delegation of powers, 427 
powers, 427, 428 
appeals, 428, 430 
small estates, 430 
restriction, 429 
conditions, 429, 430 
deceased insolvent, 430 
annulmonb, 430 
acts in aid of other Court, 430 
Provincial, 431-435 

Bengal, etc., transfor to Additional Judge, 108 

rovision, 357 

jurisdiction, 431 

Small Cause Court, 431 

Subordinate Courts, 431, 432 

powors, 432 

Hindu joint family, 432 

local jurisdiction, 432, 433 

Appeals, 433, 434 

Courts ancillary, 434, 435 

Official Receiver, 435 

bar of cortain proceedings, 435 

warrants of Bankruptcy Court, 435 

INSURANCE, 420, 421 
Small Cause Court, 285 

INTERLOCUTORY JUDGMENT, 

rovision, 359, 360. See Appear to Ring in OonNCiR. 

INTESTACY, BENGAL, otc., 397, 398 
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INTESTATE JURISDICTION, High Courts, 63, 64, 73, 74, 80, 87, 92, 93, 
388,389 

“ IRREGULARITY,’ ’ 364-370 
waivor, 8 

IRRIGATION. See Canals. 

(A] mere) exclusion of suit, 305 
Ajmore, 436 
Bengal, 426 

water rates, 436 
Bombay, 447 
Bihar and Orissa, 430 

JAGIRDARS. See Dekkhan Agriculturists. 

Ajmere and Mairwara, succession, 104 
Bombay, jurisdiction, 153 
appeals, 153 
execution, 154 
second appeals, 154 

JALPAIGURI, 

Scheduled District, 121 
High Court, 121 

JOINDER OF CAUSES OP ACTION in High Court, 49, 50, 90 

JUDGES. See High Courts, Personal Interest. 

High Courts , 

Exemption from airest, 31, 268 

constitution of Courts, 20 

tenure of office, 21 

precedence, 21 

salaries, 21 

vacancy, 4, 22 

Onssa, 83 

opinion of majority, 50, 74, 80, 87, 92 
8ubo?dinatc Courts , 
suspension and romoval, 115 
interested Judgo, 116, 175, 208, 231, 232, 241, 293 
protection from suit, 307 

JUDGMENT, 

within moaning of Lotfcors-Fatcnt, 51-56 
suit on in Small Cause Court, 283 

foreign judgment, 283, 314, 315, 319 

JUDICIAL COMMISSIONER, 

British Baluchistan, 65 
Central Provinces, 188 
Coorg, 199 
N.-W. Frontier, 223 
Oudh, 285 
Sindh, 251 

Chota Nagpur, 578, 579 

JUDICIAL COMMITTEE. Sec Appeal to Eino in Council. 
constitution, 874-376 
assessor, 870 » 
resignation, [870 , 
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J UDICIAL COMMITTEE —continued. 
reference of appeals, 377 
costs, 377 

execution of docreos, 377, 373 
JUDICIAL OFFICER, suit against, 307 

JURISDICTION. See Consent, Courts, High Courts, Revenue, Valua- 
tion of Suits, Waiver. 
meaning of term, 1, 2, 3G0, 361 
Court to decide question, 5, 6 
time for objection, 6, 319 
socond appoals, 6 
effect of want of, 6 
fraud, 7 

arbitration by Judge, 7 

subsequent event, 9 

submission to, 9 

nationality, 9 

ascertainment of, 10 

pooumaiy value of suit, 11 

mesne profits, 14 

decree for sum in excess of, 14 

incidental reJief, 1G 

extra territorial, 3 6, 17 

assignment to British Courts, 17 

restrictions, 294 

suits of civil nature, 294 

dignity or honorary office, 294 

caste questions, 295, 296 

leligious rites, 296-299 

acts of State, 299 

responsibility of Government, 299 
rovonue matters, 300 
special tribunal, 300 
municipality, 300 , 

exclusion, 303-312 
acts done in good faith, 308-311 
Pensions Act, 811, 312 
ponding suits, 313 
les judicata, 313, 314 
objections, 319 

testamentary and intosfcato, chap, xxsi 
under special Acts, 387 

KAOHIN HILLS, 
law applicable, 185 
headman, 185 
jurisdiction, 185, 186 
Assistant Commissioner, 186 
withdrawal of oaso, 186 

KAIRA, incumbered estates, 480, 481 

KARACHI, 251 

KHANDESII. See Dekkhan Sircars. 

KHONDMALS. See Angul. 

KHOTJ SETTLEMENT, exclusion of suit, 039 
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LACCADIVE ISLANDS AND MINNICOY, 
law applicable, 221 
custom, 221 

constitution of Civil Courts, 221, 222 
transfer of suits, 222 
reference to assessors, 222 
appeals, 222 
inherent powers, 222 

LAND, 

suit in High Court, 40-43, 90 

Small Cause Court, 260, 281 

LAND ACQUISITION ACT. See Acquisition of Land. 

LANDHOLDER (BURMA), acquisition or loss of light, 176 

LANDLORD AND TENANT, chap, lvu 
Revenue Courts, 539 
Agra Province , 589 
extent, 539, 540 
settlement of rent, 540, 541 
appoal, 541 
resumption, 541 

jurisdiction of Revenue Courts and appoals, 541-545 
grades of Courts, 54G 
jurisdiction and appeals, 54G-519 
revision, 549 
transfor, 549, 550 
roferonco to High Court, 550 
objection to jurisdiction, 551 
denial of tenancy, 552 
reference to Revenue Court, 552 
Kaswar Raja, 553, 554 
Ajmere, 

when suit lios, 554 
Assam , 

jurisdiction of Civil Courts, 555 
appoals, 555, 55C 
Small Cause Couits, 556 
suits for ratos, etc., 556 
rent rocovory, 550 
Jkngaly 

Rent Act, 556, 560 

cognizance of suits, 556-558 
suits against Agents, 556 
ejectment of cultivators, 557, 558 
appeals, 558-560 
revision, 559 
Tenancy Act, 560-568 
bar to suits, 561 
appraising produco, 561 
acquisition of land, 562 
common manager, 562 
jurisdiction of Civil Court, 562, 565, 566 
bar of jurisdiction, 563, 564 
appeals, 566, 567 
transfer, 567, 508 
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LANDLORD AND TENANT— continued. 

Bengal — continued. 

Tenancy Act — continued 

rights of pasturage, etc., 568 
water rates, 5C8, 569 
ront restriction, 5G9 
Bombay , 
jurisdiction, 569 
Central Provinces, 
powers of Revenue Officers, 569, 570 
appoals, 570 

bar to jurisdiction of Civil Courts, 570-572 
jurisdiction, 572 
Chota Nagpur , 

suit before Revenue officer, 573 
appeal and revision, 573 
restriction on suits, 573, 574 
in what office, 574 

suits cognizable only by Deputy Commissioner, 575, 576 
bar of suits, 577 
appeals, 577-579 
revision, 578 

Judicial Commissioner, 578, 579 
certificate piocodurc, 580 
Spocial Appellate Court, 581 
Madras, 581-591 
bar to suits, 582 
Civil Courts, 582 
appoal, 582, 583, 586-589 
ej'octment, 583 
Revenue authority, 583 
revision, 583, 589, 590 
settlement record, 583 
record of rights, 584, 585 
acquisition of land, 585 
suits and applications, 586 
second appeal, 580 
transfer, 589, 590 
place of suit, 590, 592 
suit for damages, 591 
Orissa , 

Civil Court, 591 
transfer, 591, 594 
appeal, 591, 592, 594, 596, 597 
revision, 592 
ront suit, 592-594 
bar to jurisdiction, 594, 595 
record of rights, 595 
collector, 595, 590 
Oudh , 

bar of Civil Court, 697-600 
grades of Courts, 600, 601 
appeals, 601, 602, 604 
second appeal, 602 
review, 602 
transfer, COS 
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LANDLORD AND TENANT— contvmed. 


Oudh — continued, 

reference to Judicial Commissioner, 603 
objection to jurisdiction, 60S, 604 
Punjab t 

jurisdiction of Revenue Officers, 604-609 

distribution, transfer, 609 

appeals, 609, 610 

revision, 610, 611 

reference to Civil Court 611, 612 

question of 3 urisdiction, 612, 613 
place of sitting, 613 
death, etc,, of Collector, 613 
conferment of powers, 613, 614 
Santhal Pai ganas, 
change of rent, 614 
appeals, 614, 615 
revision, 615 

LAND REGISTRATION, reference to Civil Court, 623, 624 

LAND REVENUE, 

restriction on jurisdiction, 616 
Ajmere , 

partition, 616, 617 
iBlimrari estate, 617 
“ bhum,” 617 
maintenance, 617, 618 
Assam , 

resumption, 618 
registration, 018 
perfect partition, 619 
bar to jurisdiction, 619, 620 
Bengal , 
patwaris, 621 
assessment, 621 
appeals, 621 
suit, 621, 622 
land revenue sales, 622 
suit m Civil Court, 622, 023 
special register, 623 
land registration, 623, 024 
estates partition, 624-627 
Calcutta , 

bar to jurisdiction, 627 
trial of suit, 628 
Bihar and Orissa } 
certificate procedure, 628 
suits, 628, 629 
bar to jurisdiction, 630 
Santfutl Perganas, 630 
Bombay , 

exemption from land revenue, 631 
bar of certain suits, 631 
exceptions, 684, 635, 
appeal, 636 

reference to High Court, 686, 637 
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LAND REVENUE— 

Bombay— cmtmued. 
eviction, 637 
entry in record, 037 
Bombay City , 

Revenue Judge, 638 
appeal, 638 
Khoti Settlement , 638 
Buma, 
appeals, 639 

bar to jurisdiction, 639-641 
Central P?ovmces , 
boundaries, 642 
questions, 642 
suits, 642, 643 
bar to jurisdiction, 643-645 
disputes, 645 
entry in record, 645 
fraudulent transfer, 64G 
distrained property, 646 
engagement with tenants, 646 
bar ol Civil suits, 646-648 
Madras Presidency , Civil Courts, 648 
City of Madras , 
ground rents, 648 

suits against Revenue Officers, 648, 649 
Malabar , 

land registration, 649 
bar of jurisdiction, 649 
Punjab, 

entry in record, 649 
romedios, 649, 650 
suit against certified purchaser, 650 
questions of title, 650, 651 
powers of Revonue Officers, 651 
bar of jurisdiction, 651, 652-654 
Vmted Provinces , 

Annual Register, 654 
questions of title, 655 
bar of suits, 655-658 
arbitration, 656 

LAW ADMINISTERED. See High Court. 
Aden, 97 

Ajmoro and Mairwara, 305 
Chittagong Hill-Tracts, 119 
Santhal Parganas, 126 
Ohota Nagpur, 130, 

British Baluchistan, 169 
Burma, 174, 176 
Arakan Hills, 181, 182 
Chin Hills, 183 
Kachin Hills, 185 
Shan States, 186, 187 
Central Provinces, 194 
Coorg, 202 

Madras, City Court, 204 
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LAW ADMINISTERED — continued, 

Madras District Courts, 20S 
Godavari, 218 

N.-W. Frontier Province, 223 
Uppor Tanawal, 232 
Oudh, 242 
Punjab, 249 
Sindh, 253 

Presidency Small Cause Court, 257 
Provincial Small Cause Court, 288 
Rangoon Small Cause Court, 290 

LEAVE. See Sanction. 
to institute suit, 47, 48 
waiver, 7-9 

amendment after leave, 47 
waiver, 7-9 
by officer, 48 

LEGACY, Small Cause Court, 283 

LEGAL PRACTITIONER, 
rovision, 357 

admission and suspension, 440 

LEGISLATURE, 
powers, 2, 3 

powers preserved, 69, 70, 76, 83, 88, 94 
LETTERS OF ADMINISTRATION. See Administration. 

LETTERS-PATENT, 

Calcutta, Madras and Bombay, 35-70 

Allahabad, 71-76 

Patna, 77-83 

Lahore, 84-88 

Rangoon, 89-94 

LIBEL, Small Cause Court, 200, 285 
LIMITATION, revision, 3G5, 368 

LITTLE COCOS AND PREPAR1S ISLANDS, law administered, 182 
LUNATICS, 

jurisdiction of High Courts, 57, 72, 79, 86, 91 

Lunaoy Act, 441-446, 

reception order, 441 

from foreign states, 441 

aBylums, 442 

maintenance, 442 

inquisition in Presidency town, 442 

outside Presidoucy town, 444, 445 
custody, 443, 445 
management of estate, 443, 445 
disposal of property, 443 
partnership, 443 1 
Courts of Wards, 443, 445 
charge by Collector, 445 
guardian and manager, 445 
cesser of proceedings, 446 
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LUNATICS — continued . 
accounts of manager, 44G 
appeal, 446 
removal, 446 


MADRAS. Sea High Court. 

Courts in Presidency, 203 
City Civil Court, 203 
jurisdiction, 203, 204 
transfors, 204 

appointment, removal, and suspension of Judges, 2 4 
powers of Court, 204 
law admmistoied, 204 
appeals, 205 

Higli Court jurisdiction, 205 
Provincial Courts, 205 
District Courts, 205 
Sub- Judges and Munsifs, 205 
locality, 205, 206 
vacancy, 206 

appointment to vacancy, 206 
annulment of appointment, 20G 
local limits, 206 
jurisdiction, 206, 207 
appeals, 207 
District Judge, 207 
valuation, 208 
law administered, 208 
Judge interested, 208 
suspension, 208 
inquiry, 209 
control, 210 

Small Cause Courts, 210 

MADRAS ADMINISTRATION OP ESTATES, 398 
appeals, 398 

MADRAS ESTATES LAND ACT, 581-591 
exclusion of suits, 582, 585, 586 
rovision, 357 

MADRAS LIMITED PROPRIETORS, exclusion of suit, 303 

MAGISTRATE, suit against, 307 

MA1IRATTA. See Sotjthebn Mahbatta Couhtex. 

MAINTENANCE, 
suit for land, 42 
Small Cause Courts, 286 
of lunatics, 442 

MAIRWARA. 8cq Ajmerb and Mairwara, 

MALICIOUS PROSECUTION, Small Causo Court, 200,285 

MAMLATDARS, COURTS OP, 154-157 
joint mamlatdar, 151 
transfer, 155 
powers, 155 
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M AML ATI) AXIS, COUNTS 0 V-coniimied, 
injunction, 155 
possession, 156 
bar of appeal, 150 
revision, 156 

bar of certain suits, 156, 157 
Sindh, 156, 254 
hereditary offices, 157 

MANDALAY, sitting of High Court, 94 

MANDAMUS, WRIT OF, 23 

MARRIAGE. See Divorce, Minors, Native Converts. 
certificate, 447 
consont, 447 
person loibidding, 448 

MARRIED WOMAN, acknowledgment by, 457 

“MATERIAL IUREG ULARITJT,” 364-370 

MATRIMONIAL JURISDICTION, High Courts, 65, 74, 80, 87, 93 

MEDICAL ACTS, exclusion of jurisdiction, 305, 309 

MEMORANDUM OF APPEAL, return of, 337 

MERCHANT SHIPPING, 
sale of ship, 458 
suit for wages, 458, 459 
removal of master, 459 
ships lying off coast, 460 
survey, 460 

Burma coast lights, 4G1 
Naval Courts, 461 

MESNE PROFITS, 
jurisdiction, 14 
Small Cause Court, 284 
appeal to King in Counoil, 382 

MINICOY. See Laccadive Islands. 

MINISTERS, oxompt from jurisdiction, 31 

MINORS. See Guardianship oe, 
appointment of guardians, 401-403 
removal of guardians, 404 
marriage, 404 
appeal, 404, 405 

MONG LANG, 187 

MONG MIT, 187 

MORTGAGEE, minor or lunatic, 488 

MUCHANDI, exempt from Bombay Regulations, 140 

MUKADDAM, 195, note 

MUNICIPALITIES, 462-472 

interference by Civil Court, 801, 302 
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MUNICIPALITIES — continued. 
when civil suit lios— 

Ajmoio, 462 
Assam, 462, 463 
Bengal, 463, 464 
Biliai and Onssa, 464 
Calcutta, 464-466 
Bombay district, 46 0, 467 
revision, 358 
Bombay city, 467 

referoncc to High Court, 467, 16S 
appeal to Small Cause Court, 467, 468 
appoal to High Court, 468 
revision, 358 

Madras districts, 409, 470 
Buima, 470, 471 
Punjab, 471 

reference of appeals, 471 

MUNSHTS (HONORARY), 132-136 

NATIONALITY, of parties, 9 

NATIVE CONVERT, 

dissolution of marriage, 456, 457 
suit for conjugal society, 456, 457 
roforouoe to High Court, 457 

NAVAL COURTS, 461 

NICOBAR ISLANDS. See Andaman and Nicobab Islands. 

NORTH-WEST FRONTIER PROVINCE. See Uppish Tanawal. 
reference to High Court in onactments, 223 
law applicable, 223 
Judicial Commissioner, 223, 224 
Registrar, 224 
rulers, 224 

classes of subordinate Courts, 224 
civil divisions and districts, 224 
Divisional Courts, 224, 225 

distribution of businoss, 225, 227 
original jurisdiction, 225 
subordinate Judges and Munsifs, 225 
jurisdiction, 226 

special Judges and Bonchos, 226, 227 
Small Cause Court powers, 227 
suspension and removal, 227 
delegation of District Judges* powers, 228 
appeals, 228 
second appeal, 229 

power of Subordinate Judges, 229, 230 
roforence to Judicial Commissioner, 230 
revision, 230 

additional Divisional and District Judges, 231 

transtor of casos, 227, 231 

Judicial Commissioner interested, 281, 232 


OFFENCE AGAINST PROPERTY, Small Cause Court, 265 
T. O.J.L 


44 
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OFFICER OF GOVERNMENT, 
suits against, 279 
Judicial Officer, 307 

OFFICIAL RECEIVER, in insolvency, 435 

OFFICIAL TRUSTEE, 48G 

ORISSA, 

Judges to visit, 83 
subordinate Courts, 10G-117 

OUDH, 

grades ot Courts, 235 
number of Judges, 235 
appointment, 235 
additional Judges, 236 
temporary charge, 236 
additional Judicial Commissioner, 236 
jurisdiction, 237 
distribution of business, 237 
Bench, 237-239 

difference of opinion, 238, 239 
District Judge, 239 
local limits of jurisdiction, 239, 242 
original jurisdiction, 239, 240 
appoals, 240, 241 

reference to Subordinate J udgo, 240, 241 
Judge interested, 241 
Small Cause Courts, 241 
Divorco, 242 

suspension and removal, 242 


PANGHAYAT COURT, 

Angul, 123 
Bibar, 131 

United Provinces, 13G 
Central Provinces, 194-198 
Madras, 211, 212 
Godavari, 221 
Punjab, 250 

PARLIAMENT gives authority to Courts, 2 

PARSI MATRIMONIAL COURTS, 453-45C 
District Court, 453 
delegate, 454, 455 
appoals, 450 

PARTITION, 
valuation, 13 

Small Cause Court, 260, 280 
execution by Collector, 325 
land oulsido jurisdiction, 324, 325 
revenue-paying ostates, 

Assam, 619, 620 
Bengal, 624-627 
Sambalpur, 628 
United Provinces, 655 
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PARTNERSHIP, WINDING-UP, 
lunatic, 443 

Small Cause Court, 260, 2S4 

PATENTS, 473 

suits for infiingomont, 473 
Small Cause Courts, 260 

PAT WARTS, SUITS BY, 621 
PAUPER APPEAL TO KING IN COUNCIL, 384 
PEGU, validation of acts of officers, 182 
PENSIONS ACT, 311, 312 

PERSONAL INTEREST OF JUDGE, 101,110,170,176,193,201,208,241 

POSSESSION, SUIT FOR, valuation, 13 

PRE-EMPTION, valuation, 13 

PRELIMINARY DECREE, whero no appeal, 311 

PRE PARIS ISLAND, law, 182 

PRESIDENCY SMALL CAUSE COURT ACT. See Small Cause Court 
(Presidency Towns). 

PRESIDENCY TOWNS, boundaries, 38 

PRESS ACT, 

Ajmero and Mairwara, 103 
Coorg, 200 

PRINCES, 

suits by, 327 
suits against, 328 

PRIVILEGE, waivor of, 8 

PRIVY COUNCIL* See Appeal to King in Council. 

PRIZE COURTS, 

constitution, 414, 415 
appeal, 414 

PROBATE* See Probate and Administration Act* 

High Courts, 387 
power to grant, 890 
conclusivonoss, 391 
unlimited, 391, 892 
appoals, 393 

Admimstrator-Gonoral, 389 
soaling in United Kingdom, 400 

PROBATE AND ADMINISTRATION ACT, 

Subordinate Judges, 

Bengal, 113 
Punjab, 246 
Sindh, 251 
Hindus, 389 
District Judge, 389, 390 
I Ugh Court, 389 
applications, 390 
fixed abode of deceased, 390 
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PROBATE AND ADMINISTRATION XOT-contuuie,!. 
delegate, 390, 391, 392 
appeals, 393 

disposal of proporiy, 393 
concurrent, jurisdiction, 391 

PROCLAMATION, revision, 357 

PROHIBITION, WRIT OP, 24 

PROPRIETARY ESTATES VILLAGE SERVICE, 303 

PROVIDENT FUNDS ACT, revision, 362 

PROVINCE, alteration of boundaries, 30 

PROVINCIAL SMALL CAUSE COURTS, tie* Small Cause Court 
(Provincial). 

PUBLIC ACCOUNTANT'S DEFAULT ACT, revision, 359 

PUBLIC DUTIES, enforcement, 23, 24 

a PUBLIC PURPOSES/’ 505, 506 

PUNJAB, 

Chief Court, 84 
High Court, 84-88 
alienation of land, 417 
revision, 417 

PUNJAB CIVIL COURTS, 
classes of Courts, 243 
Civil districts, 243 
District Judges, 243 
additional Judges, 244 
Subordinate Judges, 244 
original jurisdiction, 

District Judge, 244 
Subordinate Judges, 244 
local limits of jurisdiction, 245 
Special Judges and Benches, 245 
Small Cause Court jurisdiction, 245, 24G 
place of sitting, 246 
suspension and removal, 24G 
control, 246, 247 
distribution of business, 247 
delegation of District Judge’s powers, 247 
appoals, 247 
transfer, 248 

• second appeal, 248, 249 
custom, 249 
revision, 249 

conferment of powers, 249 
law in force, 249 
district rates, 250 
village Courts, 250 

PUNJAB TENANCY ACT, 601-614 


QUO WABBANTO, WRIT OF, 24 
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RAILWAYS, 

commission, 535, 530 
appeals, 530 
exclusion of suit, 304. 
execution of order, 537 
dissolution, 537 
bar of jurisdiction, 537, 538 
Railway Board, 538 

recovery ot penalties, 538 

RANGOON. See Small Cause Coubt, Rangoon Arbitration Act, 519 

RANGOON HIGH COURT, 89-94 

RANGOON PORT TRUST, exemption from suit, 308 

RATES, Punjab, 250, 252 

RECEIVER, in insolvency, 435 

RECEPTION ORDER See Lunatics 

RECTIFICATION OF INSTRUMENT, Small Game Court, 200, 232 

REDEMPTION, 
valuation, 13 
suit for land, 43 
Small Cause Court, 2G0, 280 

REFERENCE, 

to High. Court, 353, 35 i 

Ajmero and Mairwara, 101 

Dokkhan, 164 

Punj’ab, 011, 612 

waste lands, 533 

alluvial lands, 534 

under Military Transport Act, 232 

REFUND OF ASSETS, Small Cause Court, 283 
REGISTRATION (CENTRAL PROVINCES), bar to suit, 303 

REGISTRATION OF DOCUMENT, 
suit in case of rolusal, 478 

REGULATIONS, by Govornor-Goneral, 3 

RELIGIOUS ENDOWMENTS, 
appeals, 336, 402 
rovision, 357 

RELIGIOUS RITES, ETC,, when questions triable, 290-200 
REMOVAL, 

of case by High Court, 48, 49, 72, 78, 85, 90 
of lunatic, 446 

RENT. See Landlord and Tenant. 
assessment, 280 
speoial powers, 280 
distress, 266 

RESCISSION, 

of leave to sue, 48 

of contract, Small Cause Courts, 260, 282 
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RESERVED OFFICES, 5 

RESIDENT, ADEN, 
jurisdiction, 
original, 95 
appollate, 96 
refoieuoe, 96, 97 
Small Cause Court, 97 

RES JUDICATA, 3X3, 314 

RESTITUTION OF CONJUGAL RIGHTS, 447,455 

REVENUE, 

Cm! Courts cannot interfere with, 300 
Small Cause Court, 259 
Upper Burma, 178, 179 

REVIEW, 331, 332 
appeal, 332 

British Baluchistan, 168 

REVISION. See Andamans, Dekkiian Agriculturists, Landlord and 
Tenant. 

by High Court, 28, 29, 354-373 
over what Courts, 355, 356 
interlocutory order, 359 
oiders without jurisdiction, 361, 3G2 
enoneous construction of law, 363, 364 
limitation, 365, 368 
“ illegally,” etc., 364-370 
discretion, 370, 371 
another remedy available, 371 
discretion ol High Court, 371 
objection to valuation, 372 
Land Acquisition, 357 
Legal Practitioners, 357 
Small Cause Court, 275, 356 
Andaman and Nicobar Islands, 119 
Angul, 125 

Chittagong Hill Tracts, 120 
Santhal Paiganas, 327, 129, 130 
Mamlatdars, 150 

North-West Frontier Province, 230 
Upper Tanawal, 233 
Punjab, 249 
alienation of land, 417 
Madras Village Courts, 213 

ROLES, 

for High Courts, 06, 74, 75, 87, 93 
subordinate Courts, 27 


SALARIES OF HIGH COURT JUDGES, 22 

SALE, suit for, 42 

SANCTION 

for suit, 310, 311 
waiver, 
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SANTHAL PARGANAS, 
classes oi Courts, 125 
supermtendonco, 125 
suit exceeding 1000 rupees, 125, 120 
Coin is established under Act XII ot 1887.. .120, 127 
appointment of Judges, 126 
original jurisdiction, 126 
law m foice, 126 
appeals, 126, 127 
suits dunng settlement, 127 
revision, 127 

Officois appointed under Act XXYII ol 1855, 
junsdiction, 128 
Di&tiict Court, 128 
conti ol, 120 
appeals, 129 
Divorce Act, 129 
second appeals, 129 
revision, 160 

distribution of business, 130 
transfer of proceedings, 130 

SARANJAMIDARS, COURTS OP, 153 

SATARA, 352 

SEALS OP HIGH COURTS, 35, 71, 77, 85, 89 

SECOND APPEAL. See Appeal from Appellate Decree. 

SECRETARY OF STATE, 
responsibility, 299 
exemption ot Councillors, 300, 307 

SEDUCTION, Small Cause Court, 285 

SET OFF, Presidency Small Cause Court, 258, 259 

SETTLED ESTATE, 

.Bengal, 475 
Oudh, 475, 470 

SI JAN STATES, 

law applicable, 180, 187 
declaration as to territories, 187 
jurisdiction of Chiefs, 187 
civil justice by ofiicors, 387 
Along Atil, 187 
Mong Laug, 1 87 

SHOLAPUR, 152 

SINDH CIVIL COURTS, 

High Court, Bombay, barrod, 35, 251 
probate and letters of administration, 251 
Judicial Commissioner, 150, 251 
appointment and removal, 251 
District Court, 253 
subordinate Civil Courts, 252 
apj>oalfl, 252 
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SINDH CIVIL COURTS —continued. 
suspension and removal, 252 
Court of Judicial Commissioner, 253 
difference of opinion, 253 
contiol over Courts, 253 
law administered, 253 
Thar and Parkar, 254 
Commissioner, 254 
Mamlatdars’ Court, 156, 254 

SINDH INCUMBERED ESTATE, 480, 481 

SLANDER, Small Cause Courts, 260, 285 

SLAVE TRADE, 

Adon Court, 97, 98 
Admiralty, 407, 412, 413 

SMALL CAUSE COURT (PRESIDENCY TOWN), 

J udge of Madras City Court, 204 
establishment, 255 
superintendence, 255 

appointment, suspension and removal oi Judges, 255, 250 
rank and precedence, 256 
absent Judgo, 256 
Registrar, powers of, 256, 257, 263 
distribution of business, 257 
diftorenco of opinion, 257 
law administered, 257 
local jurisdiction, 257 
jurisdiction, 258, 259 
residence of defendant, 259 
suits, whore no jurisdiction, 259, 260 
consent jurisdiction, 263 
suits, officers of Court, 261, 262 
execution, 262, 263 
non-judicial Acts, 262, 263 
transfer, 263 
new trial, 263, 264 
removal to High Court, 264, 265 
immovable proporty, 265 
distress for rent, 266 
roforonce to High Court, 267, 267 
as to jurisdiction, 353, 854 
exemption from arrest, 268 
reference under Municipal Act, 464 

SMALL CAUSE COURT (PROVINCIAL), 
special Courts, 269 
establishment, 269, 270 
Judge, 270 

additional Judgo, 270 
Bench, 270, 271 
difference of opinion, 270, 271 
Registrar, 271, 272, 278, 274 
cognisance of suits, 272, 279-288 
exclusive jurisdiction, 272 
adjournment, 274 
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SHALL CAUSE COURT (PROVINCIAL) • continued. 
question of title, 274' 
appeals, 
fine, 274 
insolvency, 275 
revision, 275 

finality of decrees and ordeis, 27G 

subordination of Courts, 27G, 277 

abolition of Court, 277 

Judge may bold other office, 277 

suits excopted from cognizance, 279-283 

law admimsteied, 288 

cantonment Courts, 288 

refcronce as to jurisdiction, 358, 359 
powers given to othor Courts, 271, 272, 277 
Aden, 97 

Ajmore and Mairwara, 101 

Bengal, Agia, etc., 114 

Bombay, 14G 

British Baluchistan, 1G9 

Burma, 173 

Coorg, 202 

Madras, 210 

North-West Frontier Province, 227 
Oudh, 241 
Punjab, 245 

SMALL CAUSE COURT (RANGOON), 
establishment, 289 
superintendence, 289 
appointment of J udges, 289, 290 
additional Judges, 290 
rank and precedence, 290 
absent Judge, 290 
law administered, 290 
jui isdiction, 

local limits, 290 
pecuniary limits, 290 
liar of suits, 293 
consent, 291 

occupation of property, 291 
suit to try title, 291 
appeals, 291 
revision, 292 

finality of decroos and orders, 292 
contempt of Court, 292 
powers given to Registrar, 292 

SOCIETIES, 

provident insurance, 420, 421 
life assurance, 421 
registration, 422 
dissolution, 422 
religious societies, 422, 423 

reference to High Court, 423 

►SOUTHERN MAHBATTA COUNTRY, persons of rank, 152 
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SPECIAL JUDGE, Dekkhan, 1G3 

SPECIAL TRIBUNAL, 
exclusive jurisdiction, 300 
municipality, 301 

SPECIFIC PERFORMANCE, 
suit for land, 42 
Small Cause Court, 260, 282 
SPECIFIC RELIEF ACT, appeal, 337 
STAMPS, roforonce to High Court, 477, 478 
STATE, ACTS OF, 299 
STATE LAND, BURMA, 178 
STATUTORY LAW, 61 
SUBMISSION TO JURISDICTION, 9 

SUCCESSION ACT. See Letters or Administration, Probate. 
to whom applies, 388 
powor to exempt from Act, 388 

power to giant probate and letters of administration, 390 
dolegatos, 391 
appeals, 393 

SUCCESSION CERTIFICATES, 394, 395 
interior Courts, 39G 

SUCCESSION (PROPERTY PROTECTION) ACT, 390, 397 
disputes, 39G 
safety of assets, 397 
appointment of curators, 397 
revision, 358 

SUITS, 

of a civil naturo, 294-312 
dignity, 294, 295 

caste and religious usages, 295-298 
acts of State, 299 
mtorforonco with executive, 300 
Revenue Court, 300 
Special Tribunal, 301 
exclusion of jurisdiction, 303-312 
place of institution, 315-319. 
transfor, 319-322 

SUPERINTENDENCE, over subordinate Courts, 27 
SUPREME COURTS, jurisdiction, 18 

TALUQDARS, 

stay of proceedings, 

Ajmoro, 479 

reference, 105 
Ahmadabad, 480 
Broach and Kaira, 480 
Sindh, 480 
Bundelkhand, 480 
Gujarat, 481 
appeal, 482 
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TANAWAL. See Upper Tanawal, 232, 233 

TENANCY. See Landlord and Tenant. 

TENASSERIM, validation of Acts, 182 

TENURES. See Landlord and Tenant. 

Bombay tonuies, 569. 

TESTAMENTARY AND INTESTATE JURISDICTION. See High Courts, 
Probate. 

THAR AND PA REAR, 254 
TITLE DEEDS, amt foi, 42 

TOWN PLANNING, 

Bombay, 516, 517 
Madras, 517 

TRADE MARK, Small Cause Court, 260 

TRANSFER. See Removal, Landlord and Tenant, Land Revenue, 
Santhal Parganas, 130 
Dckkhan, 162 
Burma, 174 
United Provmcos, 133 
N.-W. Frontier Province, 227, 231 
Godavari, 220 

wheic suit can be instituted in more Courts than one, 319, 320 
general power, 320, 321 

TRANSPORT, MILITARY, 232 
TREASURE-TROYE, exclusion of suit, 303 
TRUST, 

Indian Trust Act, 486, 487 
appeal, 336 

Small Cause Court, 2G0, 282 
suit for land, 43 

Publio Religious and Charitablo, 488-493 
dispute as to succession, 489 
Committee, 489 
broach of trust, 490 
power to apply, 490, 492 
directions, 491 
Coorg, 491 , 492 
appeal, 492 
Maliomodan law, 493 

TRUSTER. See Trust. 
lunatic, 483 
minor, 483, 484 
without heir, 484 
unborn, 484 

appointment of person to convoy, 48 i 

vesting order, 484 

appointment, 485 

opinion of Court, 485 

Official Trustee, 485, 486 

powers of Court, 487 

appeal, 487 
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UNITED PROVINCES, 
honorary Munsits, 132 
jurisdiction, 132, 133 
institution of suits, 133 
transfer, 133 

judgmonts and orders of Benches, 135 
procedure after decree, 134, 135 
sections inapplicable, 135, 13G 
villago panchayats, 136-139 
punches, 136 
sarpanch, 136 

suspension and dissolution, 137 
vacancies, 137 
quorum, 137 

suits cogmzablo, 137, 138 
enhanced powers, 188 
panch interested, 138 
exclusive jurisdiction, 138 
reference, 138 
quashing proceedings, 139 

UPPER TANAWAL, 232, 233 
laws in force, 232 
vesting ol jurisdiction, 232 
mode of administering justice, 233 
exclusion of ordinary tribunals, 233 
revision, 233 

definition of boundaries, 233 
rules, 238 


VAKILS, ADMISSION OP, High Courts, 8fi, 72, 7H, H5, 

VALUATION, 

determining jurisdiction, 11, 
rules, 11 

suit lor partition, 13 
possession, 13 
declaration, 13 
accounts, 13 
redemption, 13 
pre-emption, 13 

determination by High Court, 14 
objection on appoal, 16 
approximate, 16 
incidental relief, 1 6 
Judicial Committee, 1C 

VICE-ADMIRALTY COURT. See Admiralty Court. 
appoal to lung in Council, 408 

VILLAGE COMMUNITY, Small Cause Court, 28G 

VILLAGE COURTS. See United Provinces. 

Central Provinces, 
establishment, 194 
disqualification of panch, 194, 190 
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VILLAGE COURTS — continued. 

Cento al Provinces— continued. 
constitution, 196 
suits cognizable, 196, 197 
exclusive juiihdiction, 197 
commissions, 197 
disestablishment, 197, 198 
Pekhhan, 

amts triable, 160, 161 
transfer, 1G1 
por&onal intoi o&t, 161 
revision, 161, 163 
conciliatoi, 361. 162 
spocial Judge, 163 
Madictb , 

ostablishmont, 210 
villago Munsif, 211 
suspension or removal, 211 
Panchayat Court, 213, 212 
cognizance of suits, 212 
jurisdiction by consont, 212 
Court in which suit instituted, 212 
incidental determination, 213 
transfer, 213 
revision, 213 
rules, 214 
Punjab, 250 

VILLAGE LAND DISPUTES (MADRAS), rcforonco, 214, 215 
VILLAGE SERVICE, exclusion of suit, 303 
VIZ AG A PATAM. See Ganjam and V izag afatam. 


WAIVER, 

objection to jurisdiction, 7, 9 
irregularity, 8 
privilege, 9 

permission to sue, 8, 9 

WARDS. See Court oil* Wards, Guardians. 

WASTE, SUIT TO RESTRAIN, Small Cause Court, 281 

WASTE LANDS, 
claims, 532 
special Courts, 532 
no appeal or revision, 533 
rcforonco to High Court, 533 

WATANDAR, suit, 802 

WILLS. Sec Probate, 

Hindu Willii Act, 888 

WINDING UP 

Companion and Societies 419-422 
Co-operative Societies, 421 
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WITHDRAWAL OR SUIT, 

A3 more and Mairwara, 104 
Chittagong Hill Tracts, 120 
Ghm Hills, 184 

WRITS, * 

High Courts, 35, 71, 78, 85, 89 
prerogative writs, 23-26 
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